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HE flattering marks of approbation 
which the Firſt Edition of this Work 
has met with from the Profeſſion, induced 
the Author to believe, that a Second will not 
be unacceptable. _ | 


To render it in ſome reſpect leſs unworthy 
'the countenance of their favor, it has been 
his care to reviſe and correct it in the belt 
manner he is able. He flatters himſelf that 
the purchalers of the former impreſſion will 
not be offended at the improvements in the 
preſent. 


From the nature of the ſubject, there can 
be no doubt but that it neceſſarily will re- 
quire alterations and amendments, 


To do this, the Author flatters himſelf, 
that neither care nor aſſiduity has been want- 


ed, on the preſent occaſion. 
* 


TO 
THE RIGHT HONOURABLE 


ALEXANDER Lox LOUGHBOROUGH, 


LORD CHIEF JUSTICE OF HIS 
MAJESTY's COURT OF 
COMMON PLEAS, 


THE FOLLOWING WORK 
I'S 
(BY HIS PERMISSION) 
MOST RESPECTFULLY INSCRIBED, 


BY 


HIS MOST OBEDIENT, AND 


OBLIGED HUMBLE SERVANT, 


THE AUTHOR, 


THE 


Authority and Jurisdiction 


OF THE 


Court of Common Pleas. 


T7 Y- the Saxon conſtitution there was but one By Saxon confi 
ſuperior court of juſtice in the kingdom: 8 — — 1 


that had cognizance both of civil and ſpiri 
cauſes ; viz. the twittenagemot, or general council, 
which aſſembled annually or oftner, wherever the 
king kept his eafter, chriſimas, or whitſuntide, as 
well to do private juſtice, as to conſult on publick 
buſineſs, But after the conqueſt, the eccleſiaſtical 
Juriſdiction was diverted into another channel; and 
the conqueror, fearing danger from theſe annual 
parliaments, contrived alſo to ſeparate their mi- 
niſterial power, as judges, from their deliberative, 
as counſellors to the crown. He therefore eſtabliſh- 
ed a conſtant court in his own hall, made up of the 
officers of his palace, who tranſacted the buſineſs, 
both criminal and civil, as well as matters of the 


revenue. When they fat in the hall, they were 


called a court criminal, when up ſtairs, a court of 
revenue; the civil pleas they held in either court. 
This court was called by Bracton and other authors, 
aula regia, or aula regis. Bratt. lib. 3. c. 7. Theſe 
high officers were aſfiſted by certain perſons learned 
in the laws, who were called the king's ju/ticiars-or 
Juſtices, and by the greater barons of parliament, all 


of whom had a feat in the aula regia, and formed a 


kind of court of appeal, or rather of advice, in 
matters of great moment yu difficulty, Theſe in 


The Authoritn and Juris didion 


their ſeveral departments tranſacted all ſecular buf.- 


neſs both criminal and civil, and likewiſe matters of 
the revenue : and over all prefided one ſpecial ma- 
giſtrate, called the chief juſticiar, or capitalis juſ- 
ticiarius totius Angliæ; who was alſo principal mi- 
niſter of ſtate, the ſecond man in the kingdom, and, 
dy virtue of his office, guardian of the realm in the 
king's abſence. And this officer it was, who prin- 
cipally determined all the vaſt variety of cauſes that 
aroſe in this extenſive juriſdiction ; and from the 
plenitude of his power grew at length both ob- 
noxious to the people, and dangerous to the govern- 
ment which employed him. Spelman's Glo}. 331, 2, 3. 
G:lb. C. P. 7. 

This great univerſal court being bound to follow 


the king's houſehold in all its progreſſes and expe - 


ditions, the trial of common caufes therein was 
 Tound very burthenſome to the fubject. Wherefore 
| King Jabn, who dreaded alſo the power of the juf- 

ticiar, very readily conſented to that article which 
now forms the eleventh chapter of magna charta, 
and enacts, that Common Pleas hall not frlloꝛu our 
„ Court, but ſhall be holden in ſome place certain.“ 
This certain place was eftabliſhed in Meſiminſter- 
hall, the place where the aula regis originally ſat, 
when the king refided in that city; and there it 
hath ever ſince continued. And the court being 


thus rendered fixed and ſtationary, the judges be- 


came ſo too, and a chief, with other juſtices of the 
common pleas, was thereupon appointed ; with 
juriſdiction to hear and determine all pleas of land, 
ad injuries merely civil between fubject and ſub- 
ject: which critical eſtabliſhment of this principal 
court of common law, at that particular juncture 
and that particular place, gave riſe to the inns of 
court in its neighbourhood ; and thereby collecting 
together the whole body of the common lawyers, 
enabled the law itſelf to withſtand the attacks of the 
canoniſts and civilians, who laboured to extirpate 

and deſtroy it, | 
| The 


| 
| 
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The ala regia being thus ſtripped of ſo conſider- 
able a branch of its juriſdiction, and the power of 
the chief juſticiar being alſo conſiderably curbed by 
many articles in the great charter, the authority of 
both began to decline apace under the long and 
troubleſome reign of Henry the third: And, in fur- 
ther purſuance of this example, the other ſeveral 
offices of the chief juſticiar were under Edward the 
firſt (who new-modelled the whole frame of our 
judicial polity) ſubverted and broken into diſtin 
courts of judicature, The diſtribution of common 
Juſtice between man and man was thrown into fo 
provident an order, that the great judicial officers 
were made to form a checque upon each other; the 
court of chancery iſſuing all original writs under the 
great ſeal to the other courts; the common pleas being 
allowed to determine all cauſes between private 
ſubjects; the exchequer managing the king's re- 
venue; and the court of king's bench retaining all 
the juriſdicton which was not cantoned out to other 
courts, and particularly the ſuperintendance of all 
the reſt by way of appeal; and the ſole cognizance 
of pleas of the crown, or criminal cauſes: For 
pleas or ſuits are regularly divided into two forts ; 
pleas of the crawn, which comprehend all crimes and 
miſdemeſnors, wherein the king (on behalf of the 
publick) is plaintiff ; and common pleas, which in- 
clude all civil actions depending between ſubject 
and ſubject. The former of theſe were the proper 
object of the juriſdiction of the court of #ing's bench; 
the latter of the court of common pleas ; which is a 
court of record, and is ſtyled by Sir Edward Cote, 
„the lock and key of the common law;” 4 Inſt. 9. 
for herein only can real actions, that is, actions 
which concern the right of freehold or the realty, be 
originally brought: and all other, or perſonal pleas 
between man and man are here determined ; though 
in the latter the king's bench has allo a concurrent 
authority. | | 

This court without any writ, may, upon a ſug- This court may 
geſtion, grant prohibitions, to keep as well tem- ta 
B 2 poral 
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poral as eccleſiaſtical courts within their bounds and 
juriſdiction, without any original or plea depending; 
for the common law, which in theſe caſes is a pro- 
hibition of itſelf, ſtands inſtead of an original. 4 Inſt. 
92. Vaugh. 157. 12 Co. 108. 
—— _ Actions are alſo removed into this court out of 
may be removed inferior courts of record, by writ of - habeas corpus 
here. cum cauſa, or certiorari; and out of inferior courts 
not of record, by pone, tolt, recordari, accedas ad 
curiam, or writ of falſe judgment. 
May granta In term time, it may award a habeas corpus by the 
%s, common law, for any perſon committed for any 
cauſe under treaſon or felony, and thereupon diſcharge 
him, if it ſhall clearly appear by the return, that 
the commitment was againſt Jaw ; as being made 
by one who had no juriſdiction of the cauſe, or for 
a matter for which, by law, no man ought to be 
puniſhed. Yaugh. 154. 2 Jones 14. And now it is 
clear, that this court has a general juriſdiction to 
grant writs of habeas corpus, in all cafes. 2 Will. 
172. Wood's Caſe. 1 And. 297. Moor 839. 1132. 
May puriſh its 1 Brownl, 33. It alſo hath juriſdiction for the pu- 
2 niſhment of its own officers and miniſters, and all 
other perſons guilty of contempt againſt the rules 
and orders of the court. . 
JoriſdiQtion ® Its juriſdiction is general, and extends throughout 
_ England, and by ſtatute of Glouceſter, 6 Ed. 1. c. 8. 
„ None ſhall have writs of treſpaſs before juſtices, 
& unleſs he ſwear by his faith, that the goods taken 
« away were worth 40s.” 
Lord Coke in his 2 Inſt. 311. ſays, © Writs of 
& treſpaſs are here put but for an example, for debt, 
« Jetinue, covenant, and the like.“ 
| Cxonot bold lea And as inferior courts which are not of record 
under 4953, Cannot hold plea of debt, Cc. or damages, but 
| under 40s. ſo the ſuperior courts that are of record 
cannot hold plea of debt, &c. or damages regularly, 
unleſs the ſame amount to 405. or above, ibid. For 
the wiſdom of the common law was, that men 
ſhould not be troubled for ſuits of ſmall value in 
the king's courts, but that they ſhould be 175 
| | an 


of the Court of Common Pleas. 7 


and determined in the county with ſmall charge, 
and little or no travel or loſs of time, for it was 
there accounted againſt the dignity and inſtitution 
of thoſe high courts to hold plea of ſmall or trifling 
cauſes ; otherwiſe the law that was inſtituted for 
the quiet of man, and for his defence, might be 
- abuſed to his charge, vexation, and offence, And 
the maxim of the common law is, quod placita de 
catallts, debitis, fc. gue ſunimum 40s. attingunt vel 
eam excedunt, ſecundum legem et conſuetudinem Angliz, 
fine brevi Regis placitari non debent, ibid.-312. 
By 43 Eliz. c. 6. it is enacted, That if any AQions perſaa- 
& perſonal action be brought in any of her Majeſty's a if plaintiff 
& courts at Weſtminſter (not being for any title or in- — 
« tereſt f lands, nor concerning the freehold or inherit: no more cofts 
. * ance of any lands, nor far any battery), it ſhall then — 
« appear to the judges of the ſame court; and ine * 
« being ſo ſignified by the juſtices before whom the hold is in queſ+ 
e ſame ſhall be tried, that the debt or damages to dos). | 
5 be recovered therein ſhall not amount to the 
© ſum of 40. that in every ſuch caſe the judges or 
it juſtices before whom ſuch action ſhall be pur- 
© ſued, ſhall not award the plaintiff any more 
« coſts than the ſum of the debt or damages ſo 
„% recovered ſhall amount to, but leſs at their 
« diſcretion.” | 
If upon a nonſuit in an inferior court 16s. is Debt lies for 168, 
given for coſts, by-23 H. 8. c. 15. debt lies for it in 
a ſuperior court, becaule it is given by a ſtatute ſubs 
ſequent to the 6 Ed. 1. Cro. Elia 96. 
The ſtyle of this court is, ** Pleas at Weſtmin- Style of the 
„ fter before Alexander Lord Loughborough, and cou. 
& bis compantons, \ juſtices of our lo: d the king of the 
&« bench, cf the term of the Holy Trinity, an ihe 
„ twenty-fifth year 7 the Reign of our dovereign 
& Lord George the third, by the grace of God of Great 
6 Britain, France, and Ireland, king, defender of 
e the faith, &c.” | 
The authority of this court in common caſes is The authority 
founded on an original writ iſſuing out of the chan- ef this court is 


cery, being the king's mandate for them to proceed — on an 
- | to ' 
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Tf party privi- 
leged on a Writ. 


The Authority and Jurisdiction, &c. 


to determine the cauſe; for it was a maxim among 
the Normans that there ſhould be no proceedinys in 
the king's court in common pleas without the king's 
writ; therefore a writ always iſſued to warrant this 
court's proceedings. 

But where the party is privileged, as an attorney 
or other perſon intitled thereto, it may hold a plea 
on a writ F privilige, which is the firit procels of 
the court iT ed againſt the defendant, to compel him 
to appear, and make his defence. 


Hold pl-a by bill Tr alſo holds plea by bill, which is in nature of a 


againſt atto.n ,, 
& c. 


Peers, & c. may 
be ſued þy origi- 
nal bill, + 


What is law, a 


The lb non 
feript 4. 


pet / tion to the court, againſt any a'torney, officer, or 
miniſter, iutitled tp previlege z and exprefles either 
the grievance or wrong which the plaintiff hath 
ſuffered by the defendant, or elſe ſome fault by 
him committed againſt ſome law or ſtatute of the 
realm. | 

Alſo a peer, knight, citizen, or burgeſs, or other 
perſon intitled to privilege of parliament, may be 
ſued in this court by original bill, in manner as 


directed by the ſtatute 12 & 13 W. 3. c. 3. 


Ot the Laws of England, 


AW, in its moſt general and comprehenſive 
ſenſe, ſignifies a rule of action, preſcribed by 
ſome ſuperior power, which the inferior is bound to 
obey, And the law of England in particuler, is the 
rule of action preſcribed by its legiſlature or ſupreme 
power, for the well ordering of that kingdom, And 
the law may be divided into two kinds; the e non 
fſeripta, the unwritten or common lay; and the lex 
ſcripta, the written or ſtatute law. | 
The lex non ſcrifta, or unwritten law, includes 
not only general cuſtams, or the common law, but alſo 
the particular cuſtims of certain parts of the king- 
dom; and hkwiſe thoſe particular laws, that are by 
cuſtom obſerved only in certain courts and jurif- 
dictions; and are properly diſtinguiſhed r 
| CINOCS 2 


Of the Laws of England. 


kinds: 1. General Cufloms ; which are the univerſal 
rule of the whole kingdom, and form the common 
law, in its ſtricter and more uſual ſigaification. 
2. Particu ar Cuſtoms; which, for the moſt part, 
affect only the inhabitants of particular diſtricts. 
3. Certain particular Laws ; which by cuſtom are 
adopted and uſed by ſome particular courts, of pretty 

general and extenſive juriſdiction, | 


1. As to general cu/loms, or the common {aw, pro- Oenerel 


perly ſo called; this is that. law, by which the pro- 
ceedings and determinations in the king's ordinary 
courts of juſtice are guided and directed, This, 
for the moit part, ſettles the courſe in which lands 
deſcend by inheritance ; the manner and form of ac- 
quiring and transferring property; the ſolemnities 
and obligations of contracts; the rules of expound- 
ing wills, deeds, and as of parliament; the teſpect- 
ive remedies of civil injuries; the ſeveral ſpecies of 
temporal offences, with the manner and degree of 
puniſhment; and an infinite number of minute 
particulars, which diffuſe themſelves as extenſively 
as the ordinary diſtribution of common juſtice re- 
quires, | 


2. Particular cuſtoms, are thoſe which belong to Particular 
particular counties, cities, towns, manors, and lords cuſtoms, 


Hips; and theſe were very early indulged with the 
privilege of abiding by their own cuſtoms, in con- 
tradiſtinction to the reſt of the nation at large; which 
privilege is confirmed to them by ſeveral acts of 
parliament, Mag. Cart. g H. 3. c. 9. 1 Ed. 3. /t. 2. 
c. 9. 14 Ed. 3. ſt. 1. c. 1. & 2 H. 4. c. 1. 


Such is the cuſtom of gavelkind in Kent and ſome Borough Englifh, 


other parts cf the kingdom. Vide Co. Litt, 140. 
Alſo the cuſtom that prevails in divers antient bo- 
roughs, and therefore called Borough Engliſh, that 
the youngeſt ſon ſhall inherit the eſtate, in prefer- 
ence to all his elder brothers, Co. Liit. 140. ö. Such 
is the cuſtom in other boroughs, that a widow ſhall 
be intitled for her dower, to all her huſband's lands, 
Co. Litt. 166 but at the common law ſhe is in- 


titled to one third part only, Laſtly, there are many 
4 particular 


Cufloms muſt be 
reaſonable, 
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particular cuſtoms within the city of London with 
regard to trade, apprentices, Widaws, orphans, &c. 
All theſe are contrary to the general law of the land, 
and are good only by fpecial uſage; though the 
cuſtoms of London are alſo confirmed by an act of 
parliament, 8 Rep. 126. Cro. Car. 347. 2 V. & M. 
c. 8. /t. 3. . 

To this may moſt properly be referred a particu- 
lar ſyſtem of cuſtoms uſed only among one ſet of the 
king's ſubjects, called the cuſtom of merchants, or 
lex mercatiria ; which, however different from the 
general rules of the common Jaw, is yet ingrafted 
into it, and made a part of it; being allowed, for 
the benefit of trade, to be of the utmoſt validity in 
all commercial tranſaQions. Mincb. 24. 

Cuſtoms muſt be reaſenable; or rather, taken ne- 
gatively, they muſt not be unreaſonable. Which is 
not, as Sir Edward Coke ſays, to be underſtood by 
every unlearned man's reaſon, but of artificial and 


legal reaſon, warranted by authority of law, Co. 


Certain. 


Compulſory, 


Litt. 62, Cotes Copyb. ſ. 33. = 

Cuſtoms ought to be certain, A cuſtom that lands 
ſhall deſcend to the moſt worthy of the 9wner*s blood, is 
void ; for how ſhall this worth be determined ? But 
a cuſtom to deſcend to the next of male blood, ex- 
clufive of females, is certain, and therefore good. 
1 Rol. Abr. 565. A cuſtom to pay two pence an 
acre in lieu of tythes, is good; but to pay ſome- 
times two pence, and ſometimes three pence, as the 
occupier of the land pleaſes, is bad, for its uncer- 
tainty. Yet a cuſtom, to pay a year's improved 


value for a fine on a copyhold eſtate, is good; 


though the value is a thing uncertain : for the value 
may at any time be aſcertained ; and the maxim of 
Jaw is, id certum eſt, quid certum reddi poteſt. Co. 
Lit. 33.6. 14 
Cuſtoms, though eſtabliſhed by conſent, muſt be 
(when eſtabliſhed) compulſory ; and not left to the 
option of every man, whether he will uſe them or 
no. Therefore a cuſtom, that all the inhabitants 
ſhall be rated towards the maintenance of a 9 
y LIED > WI 
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will be good; but a cuſtom that every man is to 
contribute thereunto at his own pleaſure, is idle and 
abſurd, and indeed no cuſtom at all. 

Laſily, cuſtoms muſt be conſiſtent with each Conſiſtent. 
other: one cuſtom cannot be ſet up in oppoſition to 2 
another. For if both are really caſtoms, then both 
are of equal antiquity, and both eſtabliſhed by mutual 
conſent : which to ſay of contradictory cuſtoms is 
abſurd, Therefore, if one man preſcribes that by 
cuſtom he has a right to have windows looking into 
another's garden; the other cannot claim a right by 
cuſtom to ſtop up or obſtruct thoſe windows; for 
theſe two contradictory cuſtoms cannot be both 
good, nor both ſtand together. He ought rather 
to deny the exiſtence of the former cuſtom. 9g 
Rep. 58, FA 

The written laws, or /eges ſcriptæ, are ſtatutes, Leges ſcripre,' 
ac ls, or edifts, made by the king's majeſty, by and whats 
with the advice and conſent of the lords ſpiritual and 
temporal, and commons, in parliament aſſembled, 

8 Rep. 20. And they are either general or ſpecial, 


publick or private, 
A general or publick act, is an univerſal rule that Publick a& of 


regards the whole community: and of this the Parliament. 
courts of law are bound to take notice judicialy and 

ex officio, without the ſtatute being particularly 
pleaded, or ſet forth by the party who claims an ad- 

vantage under it, 

Special or private ads, are rather exceptions than Special or private 
rules; being thoſe which only operate upon parti- _ 
cular perſons and private concerns: and of theſe 
the judges are not bound to take notice, unleſs they 
be formerly ſhewn and pleaded. Thus to ſhew the 
diſtinction, the ſtatute 13 Eliz. c. 10. to prevent 
ſpiritual perſons from making leaſes for longer terms 
than twenty-one years, or three lives, is a publick 
act; it being a rule preſcribed to the whole body of 
ſpiritual perſons in the nation: but an act to enable 
the biſhop of Che/ter to make a leaſe to A. B. for 
ſixty years, is an exception ta this rule; it n, 

| only 


: 
: 
5 
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only the parties and the biſhop's ſucceſſors ; and is 

therefore a private act. 
—_— = - Statutes alſo are either declaratory of the com- 
ene. ren or Mon law, or remedial of ſome defect therein. De- 
remedial, claratory, where the old cuſlom of the kingdom is 
almoſt fallen into diſuſe, or become diſputable; in 
which caſe the parliament hath thought proper, in 
perpetuum rei teſlimonium, and for avoiding all doybts 
and difficulties, to declare what the common law is 
and ever hath been. Thus the ſtatute of treaſons, 
25 Ed. 3. cap. 2. doth not make any new ſpecies of 
treaſon ; but only for the benefit of the ſubject de- 
clares and enumerates thoſe ſeveral kinds of offence, 

| which before were treaſon at the common law, 
Remedial fla - Remedial flatutes are thoſe which are made to 
Futes. ſupply ſuch defects, and abridge ſuch ſuperfluities, in 
2 the common law, as ariſe either from the general 
inper fiction of all human laws, from change of time 
and circumſtances, from the miſtakes and unad- 
viſed determinations of unlearned judges, or from 
any ather cauſes whatſoever, And this being done, 
either by enlarging the common law where it was 
too narrow and circumſcribed, or by reflraining it 
where it was too lax and luxuriant, hath occaſioned 
another ſubordinate diviſion of remedial acts of 
parliament, into enlarging and reſtraining ſtatutes, 
As for inſtance, clipping the current coin of the 
kingdom was an offence not ſufficiently guarded 
againſt by the common law: therefore it was 
thought expedient, by Aatute 5 Eliz. c. 11. to make 
it high treaſon, which was not at the common law 
fo that this was an enlarging ſtatute, At common 
law alſo ſpiritual corporations might leaſe out their 
eſtates for any term of years, til] prevented by the 
ſtatute 13 Elia. before mentioned: this was there- 
fore a reſtraining ſtatute. 

It may be ſaid that part of the civil and canon 
law is alſo a part of the laws of England; the 
being in force in cauſes litigated in the ſpiritua 
courts, and the courts of admitalty. a 


ir 
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HE primary objects of the law are the p.gaition of an 
eſtabliſhment of rights, and the prohibition action. 
of wrongs; and to accompliſh the redreſs of in- 
juries, courts of juſtice are inſtituted in every civil 
ſociety, in order to protect the weat from the 
inſults of the Hronger; by expounding and enforcing 
thoſe laws, by which rights are defined, and wrongs 
prohibited. The remedy therefore principally to be 
ſought by application to theſe courts of juſtice, is by 
civil ation, which is the form of a ſuit given by 
law, for the recovery of that, which is one's due; or 
it is a legal demand of a man's right ; and invented 
to preſerve men's perſons and properties from the vio- 
lence and injuſtice of others: in all inſtances of an 
injury being committed, it either inflicts a puniſb- 
ment upon the party offending, or gives a recompence 
to the party injured. The deſign of entering into 
ſociety being the protection of our perſons and ſe- 
curity of our property, men in civil ſociety have a 
right, and are indeed obliged to apply to the publick 
for redreſs, when they are injured : for were they 
allowed to be their own carvers, or to make re- 
priſals, which they might do in the ſtate of na- 
ture, ſuch permiſſion would introduce all that in- 
convenience which the ſtate of nature did endure, 
and which government was at firſt invented to pre- 
vent. Hence therefore they are obliged to ſubmit 
to the publick the meaſure of their damages, and to 
have recourſe to the law and the courts of juſtice, 
which are appointed to give them redreſs and eaſe 
in their affairs ; and this application is what we call 
bringing an action. 
Actions are criminal or civil. 
Criminal, which lies for ſome penalty or puniſh- 
ment in the party ſued, be it corporal or pecuniary, 
and are called actions penal. | 
| | Pe lar 
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Popular actions. Popular actions, where a man hath committed a 


breach of ſome penal ſtatute ; and they are called 
popular actions, becauſe they are not given to one 
ſpecially, but generally to any that will proſecute as well 
for himſelf as the king ; and they are generally called 
gui tam actions, becauſe brought by a perſon, gui 
« tam pro domino rege, &c. quam pro ſeipſo in hac 
c parte ſequitur.” Dyer 95. Lutw, 133. 138. 
Civil aftions are divided into real, perſinal, and 
mixed. Real, which concern real 'propeity only, 
are ſuch whereby the plaintiff or demandant claims 
title to any lands or tenements, rents, commons, 
or other hereditaments, in fee ſimple, fee tail, or 


for term of life; but theſe actions are now laid 


Perſonal ac- 
tions, 


Mixed Actions. 


aſide, being very dilatory and expenſive; and a 
more commodious method is contrived to diſpute 
the title of lands, called an ejectment. Co. Lit. 284. 
2 In/l. 40. 

Per ſenal actions, are account, aſſumpſit, covenant, 
debt, aſſault and battery, falſe impriſcnment, caſe and 
treſpaſs. | | 

Mixed actions, are ſuits partaking of the nature 
of the other two, wherein ſome: real property is 
demanded, .and alſo perſona] damages for a wrong 
ſuſtained ; as for inſtance, ejectment, which intitles 
the plaintiff not only to reſtitution for the term of 
years, but alſo damages for the wrong ; waſte not 
only to recover the land waſted, but alſo treble da- 
mages, which is a perſonal recompence ; and under 


| thele three heads may every ſpecies of remedy by 


Acccovnt, 


ſuit or action be comprized, 

Account, lays againſt the bailiff, or receiver to a 
lord, or others, who, by reaſon of their offices 
and buſineſſes, are to render account, but refuſe to 
do it; and by Stat. 4 Ann. c. 16. It may be 
& brought againſi the executors and adminiſtrators of 
& every guard an, bailiff, and receiver, and by one 
«© zornt-tenant, tenant in common, his executors and 


4. adminiſtrators, againfl the other, as bailiff, for 


4% receiving more than his ſhare, and againſi their ex- 
© ecutors 
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* ecutors and adminiſtrators : but this action is ſel - 

dom uſed, the proceedings being difficult, dilatory, 

and expenſive ; for if the demand be of conſequence, 

and the matter of an iatricate nature, it js more ad- 
viſable to reſort to court of equity. 

Aſſump/it, is an action founded upon a contract, ne. 
either expreſs or implied by law, and gives the party 
damages in proportion to the loſs he had ſuſtained 
by the violation of the contract: there are two ſorts, 

a general indebitatus aſſumpſit, and a ſpecial aſ- 
ump/it. | 3 | 
/ ene, afſumpſit, will lie in no caſe but where 1 it. ſunp- 
debt will lie; and therefore it will not lie upon a ft. 
wager, nor againſt the acceptor of a bill of ex- 
change: for his acceptance is but a collateral en- 
gagement. Salk, 23. pl. 3. 6. Mod. 128. 2 Lad. 
Raym: 1034. therefore it muſt be for a particular 
undertaking, or collatera] promiſe to diſcharge the 
debt or duty of another; as for not making a good 
title to land ſold according to promiſe; not paying 
money upon a bargain and ſale according to agree- 
ment; not delivering goods upon promiſe on de- 
mand, c. | | 

implied aſſumpſit, is where goods are ſold, or work Implied a- 
is done, without any price agreed upon a quantum It. | 
meruit ; the law implies a promiſe and ſatisfaction 
to the value: and there is another implied af- 
ſumpſit, which is, when one has received money 
belonging to another, without any valuable con- 
ſideration given on the receiver's part. It alſo lies 
for money paid by miſtake, or on a conſideration 
which happens to fail, or through impoſition, * ex- 

tortion, or oppreſſion, or where undue advantage is 
taken of the plaintiff's ſituation, 4 Burr. 1012. 
For money laid out and expended for the uſe of 
another ; the law implying a promiſe of payment, 
and upon an account ſtated. Carth. 446. 

Covenant ariſes where an agreement is made by Coyenant. 
deed, or writing ſealed, between two perſons at the 
leaſt, each to perform certain covenants on his part; 
and as the good of ſociety requires a punctual per- 

formance 
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| formance of, and that no perſon ſhould be allowed 


to reſcind and break through his contracts, ſo the 
law has provided a remedy by action of covenant, 
in which the injured party is to recover damages for 
the violation of the contract, in proportion to the 
loſs he has ſuſtained. 

Debt. This action was formerly very much uſed, 
but now is ſeldom brought, but upon ſpecial con- 
tracts under ſea], wherein the ſum due is clearly 
and preciſely expreſſed, and matters of record; and 
formerly if brought upon ſimple contract, the plain- 
tiff laboured under two difficulties: ff, the de- 
fendant has here the ſame advantage (as in an action 
of detinue), that of waging his law if he thinks 
proper. 4 Rep. 94. And ſecondly, the plaintift 
muſt have recovered the whole debt he claimed, or 
nothing at all: For the debt being one ſingle cauſe 
of action fixed and determined, and which there- 
fore, if the proof varied from the claim, was not 
looked on as the ſame contract whereof the per- 
formance is ſued. As to the firſt, the plaintiff ill 
labours under that difficulty; but as to the latter, 
it is determined that the plaintiff may recover a leſs 
ſum than demanded, provided he remits on the roll 
the reſidue. Ld. Raym. 816. | | 

Aſſault lies where there is an attempt or offer, 
with force or violence, to do a corporal hurt to 
another, as by ſtriking him, with or without a 
weapon, or preſenting a gun at him at ſuch a diſ- 
tance to which the gun will carry, or pointing a 
pitchfork at him, or by drawing a ſword, and 
waiving it in a menacing manner. 2 Noll. Abr. 545. 
Hawh. P. C. 133. And it ſeems agreed at this day, 
that no words whatſoever, be they never ſo pro- 
voking, can amount to an aſſault, notwithſtanding 
the many ancient opinions to the contrary. Haw, 
P. C. 134. | 

Battery is the unlawful beating of another. The 
leaſt touching of another perſon wilfully, or in 
anger, is battery; for the law cannot draw the line 
between different degrees of violence, and _ 

ore 
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fore totally prohibits the firſt and loweſt ſtage of it; 
every man's perſon being ſacred, and no other hav- 


ing a right to meddle with in any the ſlighteſt man- 
ner. 6 Med. 173. 149. Vent. 256. Every battery 


includes an af/ault ; therefore if the defendant be 
found guilty of the battery; it is ſufficient, Salk. 
384. pl. 36. Hawk. Pl. Cr. 134. 

Any injury whatſoever, be it never ſo ſmall, be- 
ing actually done to the perſon of a man, in an 
angry or revengeſul, rude or inſolent manner, as 
by ſpitting in his face, or any way touching him in 
anger, or violently joſiling him out of the way, are 
batteries in the eye of the law. 6 Mod. 149. £4. 
Raym, 62. Haul. Pl. Cr. 13. 


1 


Aſſault and Falſe Impri ſanment. This action lies Aſtult and im- 


for every confinement of the perſon without ſufficient briſonment. 


authority, and is commonly joined to an aſſault and 
battery; for every impriſonment includes a; battery, 
and every battery an aſſault, To conſtitute the in- 
jury, there are two points requiſite: 1. The deten- 
tion of the perſon ; and, 2. The unlawfulneſs of ſuch 
detention. 2 Infl. 589. 46. 


Caſe, This action lies in a great variety of in- Cafe, 


ſtances, viz, For affecting a man's reputation or 
good name, by malicious, ſcandalous, and ſlander- 
ous words, tending to his damage and derogation, 
Heb. 138. on an aſſumpſit, or undertaking by af- 
fecting a man's health, where, by any unwholeſome 
practices of another, a man ſuſtains any apparent 
damage in his vigour or conſtitution ; as by ſelling 
him bad proviſion or wines. 1 Rell. Abr. 95. Bro. 
Guarranty. 59. ; by the exerciſe of a noiſome trade 
which infects the air in his neighbourhood ; or by 
the neglect or unſkilful management of his phy- 
ſician, ſurgeon, or apothecary. 11 H. 6. 18 Roll. 
Abr. 10. 12. Againſt carriers and others upon the 
cuſtom of England. Stat, 10 Ann. c. 14. Inn- 
keepers for goods ſtolen in theit houſes, whilſt he 
is a gueſt, Moor 1773 for deceits in contracts, bar- 
gains, and ſales, Danv. 73; for negligence; keep- 
ing a dog accuſtomed to bite ſheep, 1 Ven. 190.; 

2 taking 
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Trover, 


Detinues 
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taking or enticing away my ſervant or apprentice, 
whereby I loſe his ſervice, 1 Cro. 177. ; diſturb- 
ance in the uſe of a ſeat in the church, Moor 197.3 
for injuries done in commons, Style 168. ; for ma- 
licious proſecutions, conſpiracy, eſcape, and reſcous, 
Roll. Abr. 112. 1 Salk. 15.; for ſtopping up a wa- 
tercourſe or way; breaking down a party wall, 
ſtopping of ancient lights, and for any private nui- 
ſance to a man's walls, light, or air, 3 14fl. 231. 
9 Rep. 54+ ; againſt Sheriffs for default in executing 
writs, 1 Cro. 477. ; for diſturbing a parſon in tak- 
ing his tithes, Cc. 2 Cre. 478. 

Trover is a ſpecial action on the caſe which one 
man hath againſt another, who hath in his poſſeſſion 
any of his goods by delivery, finding, or otherwiſe ; 
and ſelling or making uſe of them without his con- 
ſent, or refuſing to deliver them on demand; and 
it is to recover damages to the value of the goods. 
2 Lil. Abr. 618. 

This action will lie, although there be not an 
actual finding; for wherever a man comes to the 
poſſeſſion of the goods of another by delivery, and 
does convert the ſame to his own uſe, that is a ſuf- 
ficient finding to found the action. 2 Bulſ. 313. 
And if the plaintiff recovers damages for the con- 
verſion, the property of the goods does thereupon 
reſt in the defendant; who, as damages to the va- 
lue of his goods have been recovered againſt him, 
is to de conſidered as a purchaſer of them. Str. 
1078. 

Nun, is an action that lies for the recovery of 
goods and chattels though the party came to the poſ- 
ſeſſion of them by lawful means, as by bailment, bor- 
rowing, or pledging, and the plaintiff is to recover 
the thing in ſpecte or damages for the detainer ; but as 
in this action the defendant is allowed to wage his 
law (for it was but reaſonable that the bailor truſt- 
ing to the bailiff's honeſty and integrity at firſt, 
ſhould alſo truſt to his oath in a court of juſtice, 
fince the reſtitution might have been ſecret), which 
being found exceeding inconvenient, it being often 

experienced 


Of Aaions. 17 


Experienced that thoſe who were ſo diſhoneſt as to 
retain the goods of another, would generally put 
themſelves upon their oaths, occaſioned the ſubſti- 
tuting the aCtion of trdver and converſion in the 
place thereof, which is the action uſually made uſe 
of at this day. Co. Lit. 286. Koll. Aör. 575. 
10 Co. 57. a. Cro. Fac. 244. 

Treſpaſs lies for an injury done by one private Tt*ſeals, 
man to another; as entering on another man's 
ground without a Jawful authority; and doin 
tome damage, however inconſiderable, to his — 
property, For the right of meum and tuum, or 
property in lands, being once eſtabliſhed, it 
follows as a neceſſary conſequence, that this 
right muſt be excluſive; that is, that the owner 
may retain to himſelf the ſole uſe and occupa- 
tion of his ſoil ; every entry thereon, without the 
owner's leave (and if contrary to his expreſs order) 
is a treſpaſs or tranſgreſſion. The party muſt have 
property in the ſoil, and actual poſſeſſion by entry, 
to be able to maintain it; or, at leaſt, it is requi- 
ſite that the party have a leaſe and poſſeflion of the 
veſture and herbage of the land, Moor 456, 
1 Int. 57. 2 Roll, Abr. 572. 2 Lill. Ar. 596. 
2 Roll. Abr. 545. 

The perſon in whom. the general property in a Perſenal pro- 
perſonal chattel is, may maintain an action of treſ- * __— I 
paſs for the taking or injuring thereof by a ſtranger, 
although he has never been in the actual poſſeſſion of 
it: For a general property does always draw to it a 
poſſeſſion in law; which poſſeſſion is, in the caſe of 
a perſonal chatiel, by reaſon of the tranſitorineſs 
of its nature, ſufficient to found an action of treſ- 
paſs upon. Bro, Treſp. 303. pl. 346. Latch. 214. 
2 Bulſtr, 268, | 

Only the perſon, who has the poſſeſſion in fact Real property. 
of the real property to which an injury has been 
done, can maintain an action of treſpaſs for the 
injury: Becauſe the gilt of an action of treſpaſs, for 
an injury to either real or perſonal property, is the 
being diſturbed in the 6 of the property - 

n 
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And the having a general property, does in the caſe 
of real property, as it does in the caſe of perſonal, 
draw to it a poſſeſſion in fact. Bro. Tr. pl. 38. 
* 303. pl. 346. 3 Lev. 209. Latch. 263. 2 Bulſir. 


Lawful poſſeſ- And there muſt not only be a poſſeſſion in fact 
* of the real property to which an injury has been 
Intruder cannot done; but it muſt be a lawful one. For an in- 
ng the truder into land does not gain by the intruſion ſuch 
| a poſſeſſion, as will enable him to maintain an action 
for a treſpaſs thereupon committed. 2 Leon. 147, 
Plow. 546. 4 Leon. 184. 
Every one liable, Every one of the parties to a treſpaſs is liable to 
an action, for there can be no acceſlary to a treſpaſs. 
1 Lev. 124. Bro, Tit. Tre. 113. 


For whom and againſt whom 
| an Action will lie. 


S the law grants redreſs for all injuries, and 
gives a remedy for every kind of right, fo it 
is open to all kinds of perſons, and none are ex- 
cluded from bringing an action, except on account 
of their crimes or their country; as men attainted of 
treaſon or felony, per ſons outlawed or excommunicated, 
convitt in a præmunire, alien enemies profeſſed in or- 
ders of the papal religion, as friars, monks, &c. (un- 
leſs they have obtained a pardon) ; infants, feme- 
coverts (unleſs by ſpecial cuſtom) ; or perſons not in 
rerum natura; but executors or perſons outlawed 
have a right to ſue in right of their teſtator or in- 
teſtate. 1 Int. 128. 
They may be brought againſt all perſons whether 
attainted of treaſon or felony, a convict recuſant 
outlawed and excommunicated, c. 6 Rep. 3. 
Care muſt be But care muſt be taken how ſuch actions are 
— Pa- brought, as if an infant is plaintiff, he muſt ſue by 
are brought a- his next friend or guardian, Roll. Abr. 287, 288. ; 


fee infants, unleſs he ſue with others as executor, and then he 
5 | | 1 
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may ſue by attorney, for all of them together re- 

preſent the teſtator. Roll. Abr. 288. If an infant 

is ſued, he muſt appear by a guardian; if not, the 

plaintiff may move the court to have one appointed, 

Roll. Rep. 303. Style 369. 2 Inft. 26. If an 

idiot ſue or be ſued, he muſt do it in perſon. Co. 

Lit. 135 ; but otherwiſe of him who ſhall become | 

non compos mentis, for he ſhall appear by guardian if 

within age, or by attorney if of full age. 4 Co. 

124. 1 Saund, 235. A married woman mult ſue n women. 
with her huſband ; and in all caſes where they are 

both ſued (although the huſband may anſwer alone), 

yet the wife ſhall never be forced to anſwer without 

her huſband (except it be a ſole merchant; i. e. 

when ſhe carries on a ſole and ſeparate trade, which 

is by the cuſtom of London only); and in that caſe 

the action muſt be againſt both. 10 Md. 6. 1 Ini. 

135. Executors, when they bring an action, mult Executors, 
a!l be named; but when an action 1s brought 

againſt them, it muſt be only againſt ſuch of them 

as adminiſter. Roll. Abr. 924. TFenk, Cent. 106, 

10 

Alſo, i if two men have lands and goods, together in Joint-tenant, 

joint-tenancy, and be wronged in them, they mult ſve 

jointly, Co. Litt. 180, Tenants in common ought Tenants in com- 
to join in actions perſonal, as treſpaſs in breaking mon. | 
into their houſe, breaking their incloſure or fences, 
feeding, waſhing, or defouling their graſs, cutting 
down their timber, fiſhing in their piſcary ; and 
ſhall recover jointly their damages, becauſe in thoſe 
actions, though their eſtates are ſeveral, yet the da- 
mages ſurvive to all; and it would be unreaſonable 
to bring ſeveral actions for one ſingle treſpaſs. Co. 
Litt. ſect. 315. ibid. 198, a. So if two tenants in 
common fow their land, and a ſtranger eateth the 
corn With his cattle, though they have the corn in- 
common, yet the action given to them is joint, and 
ſhall ſurvive. Co. Litt. 19%. a. But in real ac- 
tions, and in actions alſo that are mixed with the 
perſonalty, tenants in common ſhall ſever in ac- 
tions, becauſe they have ſeveral freeholds, and claim 
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by ſeveral titles. Co. Litt. 195. 5. Alſo in an aſ- 
ſize and ſlander of title, they muſt ſever. Divers 
perſons may have an action of treſpaſs jointly for 
goods taken, or the like; but of battery, or ſuch 
perſonal treſpaſs, the action ought to be ſingle: if 
one treſpaſs be done by divers, the plaintiff may 
make it joint, or ſeveral, as he pleaſes 8 Rep. 159. 
And yet two that join in a treſpaſs, do ſo make one 
treſpaſſer, that one of them is anſwerable for the 
other, and if they be ſued in one action, they may 
ſever in pleas and iſſues. Str. 1140. And a releaſe 
to one is a releaſe to all. Co. Litt. 232. a. Alſo the 
jury muſt aſſeſs damages for all, but there ſhall be but 
one ſatisfaction ; and where a joint action doth lie 
againſt ſeveral perſons, and ſome of their names are 
known, and ſome are not, the action may be 
brought againſt them that are known by their par- 
ticular names, and declare with a ſimul cum aliis, 


Sc. 2, Lill. Ar. 469. Comb. 260. 
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Within what time Actions are 
to be bꝛought. 


T ſeems that, by the common law, there was 
| 7 no ſtated or fixed time as to bringing of actions, 
. for my Lord Coke ſays, 2 Infl. 97. That the li- 
4 «© mitation of actions was by force of divers acts of 
I « parliament;” and in order to prevent ſuits and 
© Inconveniencies, the Stat, 32 H. 8. c. 2. ſect. r. 
| Re; enacts, * That no perſon ſhall from henceforth 
| us of right, * ſue, have, or maintain, any writ of right, or 
&« make any preſcription, title, or claim to or for 

'Þ 4“ any manors, lands, tenements, rents, annuities, 
f «© commons, penſions, portions, corodies, or other 
| ce hereditaments of the poſſeſſion of his or their 
« anceſtor or predeceſſor, ayd declare and alledge 

- « any further ſeiſin or poſſeſſion of his or their an- 
ic ceſtor or predeceſſor, but only of the ſeifin or 


C poſſeſſion of his anceſtor or predeceſſor, which 
f = « hath 


©< —ũ——— z ͥ 4 ——ůͤ— 
* Mars ” + 0402 


cc 
«c 
«c 
«c 
cc 


cc 
cc 
cc 
cc 
cc 
66 
«c 
cc 
«6 


te 
cc 
cc 
cc 
ce 
cc 


Within what time Actions, &c. at 


hath been or now is or ſhall be ſeiſed of the ſaid 
manors, lands, tenements, rents, annuities, com- 
mons, penſions, portions, corodies, or other he- 


' reditaments, within threeſcore years next before the 


teſte of the ſame writ next before the ſaid preſcrip- 

tion, title, or claim, ſo hereafter to be ſued, com- 

menced, brought, made, or had.” 

Sect. 2. That no manner of perſon ſhall ſue, Limitation of 
have, or maintain, any aſſiſe of Mortdaunce/ter, preſcription to 
couſenage, ayle, writ of entry upon diſſeiſin, done = * 
to any of his anceſtors or predeceſſors, or any 1 Bulſtr 162, 

other action poſſeſſory upon the poſſeſſion of any 

of his anceſtors or predeceffors, for any manors, 

lands, tenements, or other hereditaments, of any 

farther ſeiſin or poſſeſſion of his or their anceſtor 

or predeceſſor, but only of the ſeiſin or poſſeſſion 

of his or their anceſtor or predeceſſor, which was 

or hereafter ſhall be ſeiſed of the ſame manors, 

lands, tenements, or other hereditaments, within 

fifty years next before the tee of the original of 

the ſame writ hereafter to be brought.“ 

Sect. 3. © That no perſon or perſons ſhall here- Concerning foit 
after ſue, have, or maintain any action for any for land of his 
manors, lands, tenements, or other hetedita- n poſfefton. 
ments, of or upon his or their own ſeiſin or poſ- 

ſeſſion therein, above thirty years next before the 

tele of the original of the ſame writ, hereafter 

to be brought.” 


| Sect. 4. That no perſon ſhall hereafter make Avowry or coge 
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cc 
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any avowry or cognizance for any rent, ſuit, or * - veg 
ſervice, and alledge any ſeiſin of any rent, ſuit, R 
or ſervice, in the ſame avowry or cognizance, in 
the poſſeſſion of any other, whoſe eſtate he ſhall. 
pretend or claim to have, above fifty years next 
before the making of the ſaid avowry or cog- 
nizance,” | 
SeR. 5. © That all formedons in reverter, for- — ; 
medons in remainder, and /cire facias upon fines 3 in Femin. 
of any manors, lands, tenements, or other he- der, ſcire facias 
reditaments, at any time hereafter to be ſued, 27 fines. See 
ſhall be ſued and taken within f iy years next iter I... 
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Within what time Actions 


the title or cauſe of action fallen, and at no time 
after the fifty years paſſed.“ 

Sect. 6. That if any perſon or perſons, at 
any time hereafter, do ſue any of the ſaid actions 
or write, for any manors, lands, tenements, or 
other hereditaments, or make any avowry, cog- 
nizance, preſcription, title, or claim, of or for 
any rent, ſuit, fervice, or other hereditaments, 
and cannot prove that he or they, or his or their 
anceſtors or predeceſſors, were in actual poſle(- 
ſion or ſeiſin of and in the ſame manors, lands, 
tenements, rents, ſuits, ſervices, annuities, com- 
mons, penſions, portions, corodies, or other he- 
reditaments, at any time or times within the 
years before limited and appointed in this pre— 
ſent act, and in manner and form as is aforeſaid, 
if the fame be traverfed or denied by the party, 
plaintiff, demandant, or avowant, or by the 
party, tenant, or defendant ; that then, and af- 
ter ſuch trial therein had, all and every. ſuch 
perſon and perſons, and their heirs, ſhall from 
thenceforth be utterly barred for ever of all and 
every the ſaid writs, ations, avowries, cog- 
nizance, preſcription, title, or claim, hereafter 


to be ſued, had or made, of and for the ſame 


manors, lands. tenements, hereditaments, or 
other the. premiſes, or any part of the ſame for 
which the ſame aCtion, writ, avowry, cognt- 
Zance, preſcription, title, or claim, hereafter 
ſhall be at any time had, ſued, or made.“ 

Proviſo to relieve women covert, infants within 


age, perſons in piilon, or out of the realm, at the 
time of this Statute made, and that they may bring 
any of the ſaid writs or actions, or make any cf the 
ſaid avowries, cognizances, preicriptions, titles, or 
4Þ claims, at any time within {ix years next after ſuch 
4 perſon thall accompliſh the age of twenty-one, or 
1 within ſix years next after ſuch perſon now being 


( | covert ſhal be ſole, or within fix years next after 
ſuch perſon now being out of the realm ſhall come 


and be within this realm : And that every ſuch 


perſon 


are to be bzought. 23 


perſon ſhall alledge within the fix years the ſeiſin 
of his or their anceſtors or predeceſſors, or of his 
own poſſeſſion, or of the poſſeſſion of thoſe whoſe 
eltate he ſhall then claim. 

In the conſtruction of this ſtatute it hath been Conſtruction. 
holden, that in a formedon in reverter or remainder, 
or on a ſcire facias on a fine of ſuch nature, the 
demandant need not mention the ſtatute in order to 
make out his title, but the tenant, if he would take 
advantage of it, muſt plead it. Dyer 315. 6. 
pl. 101. So in an avowry for rent, Mir 31. 
pl. 102. 1 Kol. Rep. 50. This ſtatute muſt be con- 
ſtrued ſtrictly: and that it does not extend to a „or- 
 medim in deſcender, ceſſavit, nor reſcous. 4 Co. 8. 

i And. 16. Lit. Rep. 314. 

It does not extend to a writ of right of dower, 
for the plaintiff does not count of his poſſeſſion, 
nor of the ſeiſin of any anceſtor, Bro. St. Lim. 23. 

By the 1 Mar. c. 5. it is enacted, ** That the Not to extend to 
32 H. 8. c. 2. ſhall not extend to any writ of n wiitot right 
„right of advowſon, quare impedit, or affize of gare inpedit, xe. 
e darreign preſentment, nor jure patronatus, not to 

„any writ of right of ward, writ of raviſhment of 

« ward for the wardſhip of the body; or for the 

„ wardſhip of any caſtles, honors, manors, lands, 

«© tenements, or hereditaments, holden by knight- 

* ſervice z but that ſuch ſuits may. be brought as be- 

fore the making the ſaid act.“ 

By Stat. 21 Fac. 1. c. 16. For quieting men's Writs of forme- 
eſtates, and-avoidiog of ſuits, be it enacted, That 997 Gall be furd 
ce all writs of formedon in deſcender, formedon inn 32 159% 
& remainder, and formedon in reverter, at any time 
„ hereafter to be ſued or brought, of or for any 
© manors, lands, tenements, or hereditaments, 
© whereunto any perſon or perſons now hath or 
“ have any title, or cauſe to have or purſue any 
„ ſuch writ, ſhall be ſued and taken within twenty 
years next after the end of this preſent ſeſſion ; 
and, after the ſaid twenty years, no perſon or 
* perſons, or any of their heirs, ſnall have or main- 

«© tain any ſuch writ, of or for any of the faid 
C 4 % manors, 
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Entry into land, © 


&c ſhall be made 66 
within 20 years. ( 
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excepted, 
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Within what time Aalons 


manors, lands, tenement:s, or hereditaments; 
and that all writs of formedon in deſcender, 
farmedon in remainder, formedon in reverter, 
of any manors, lands, tenements, or other here» 
ditaments whatſoever, at any time hereafter to 
be ſued or brought by occsſion or means of any 
title or cauſe hereafter happening, ſhall be ſued 
and taken within twenty years next after the title 
and cauſe of action firſt deſcended ar fallen, and 


© at no time after the ſaid twenty years; and that 


no perſon: or perſons that now hath any right or 
title of entry into any manors, lands, tenements, 
or hereditaments, now held from him or them, 
ſhall thereinto enter, but within twenty years 
next after any other title of entry accrued ; and 
that no perſon or perſons {hall at any time here- 
after make any entry into any lands, &c. but 
within twenty years next after his or their right 
or title which ſhall hereafter firſt deſcend or ac- 


* crue to the ſame; and, in default thereof, ſuch 


perſons ſo not entering, and their heirs, ſhall be 
utterly excluded and diſabled from ſuch entry 
after to be made, | 
„ Provided nevertheleſs, That if any perſon or 
perſons that is or ſhall be entitled to ſuch writ or 
writs, or that hath or ſhall have ſuch right or 
title of entry, be, or ſhall be, at the time of the 
ſaid right or title firſt deſcended, accrued, come 
or fallen, within the age of one and twenty 
years, feme covert, non compas mentis, impriſaned, 
or beyond the ſeas, that then ſuch perſon and per- 
ſons, and his or their heir and heirs, ſhall] or 
may, notwithſtanding the ſaid 7wenty years be 
expired, bring his action, or make his entry, as 
he might have done before this act: ſo as ſuch 
perſon and perſons, or his or their heir and heirs, 
ſball, within ten years next after bis and their 
full age, diſcoverture, coming of ſound mind, 
enlargement out of priſon, or coming into this 
realm, or death, take benefit of, and ſue forth 
the ſame, and at no time after the ſaid tea 
years,” | 
In 


are to be bꝛaught. | 25 


In the conſtruction of this ſtatute it hath been Confiruftion of 
held, that the poſſeſſion of one joint-tenant is the the ſtatute. 
poſſeſſion of the other, ſo far as to prevent this | 
ſtatute, 1 Salk. 285, That a claim of entry to pre- 
vent the ſtatute of limitations muſt be upon the land, 
unleſs there be ſome ſpecial reaſon to the contrary. 

1 Salk, 205. 2 Sir, 1086. That if a perſon be 
barred of his formedon, he is not thereby hindered 
to purſue his right of entry which afterwards ac- 
crues to him, no more than a perſon who has ſeveral 
remedies, and diſcharges ane of them, is excluded 
thereby from purſuing the others. 1 Lutw, 781. 
. I Salk, 339. 2 Salk. 422. | 

That if one tenant in common receives the whole Tenants in 
profits for twenty years or more, yet this does not he. 
bar his companion ; for the ſtatute of limitations 
never runs againſt a man, but where he is actually 
ouſted or diſſeiſed. 1 Salk. 423. 

Copyholds are within the ftatute, becauſe it is an Copyholda. 
act made for the preſervation of the public quiet, 
and no ways tending to the prejudice of the lord or 
tenant, Moor 410. ; a 2 5 

By flat. 21 Fac. 1, c. 16. . 3. „ All actions Limitstien o 
60 of treſpaſs go clauſum * detinue, action Ferlonal actionts 
4 for trover, and replevin for taking away of goods 
and cattle, all actions of accompt, and upon the 
* caſe (other than ſuch accounts as concern the 
trade of merchandize between merchant and mer- 

* chant, their factors or ſervants), all actions of 
« debt, grounded upon any lending or contract with- 
* cut ſpecialty ; all actions of debt for arrearages 
« of rent, and all actions of af/ault, menace, bat- 
© tery, wounding, and impriſonment, or any of them 
<< which ſhall be ſued or brought at any time after 
* the end of this preſent ſeſſion of parliament, ſhall 
* be commenced and ſued within the time and 
© limitation hereafter expreſſed, and not after, (that 
js to ſay) the ſaid actions upon the caſe (other 
than for ſlander), and the ſaid actions for accompt, 
and the ſaid actions for treſpaſs, debt, detinue, 
« 


and 
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Within what time Adions 


and replevin for goods or cattle, and the ſaid 
action of treſpaſs, guare clauſum fregit, within 
fix years next after the cauſe of ſuch actions or ſuit, 
and not after; and the ſaid actions of treſpaſs, of 
aſſault, battery, wounding, impriſonment, or any 
of them, within four years next after the cauſe 
of ſuch actions or ſuit, and not after; and 
the ſaid, action upon the caſe for words, with- 
in two years next after the werds ſpoken, and not 
after, | 

That if in any the ſaid actions or ſuits judg- 
ment be given for the plaintiff, and the ſame be 
reverſed by error, or a verdict paſs for the plain- 
tiff, and upon matter alleged in arreſt of judg- 
ment, the judgment to be given againſt the 
plaintiff, that he take nothing by his plaint, writ 
or bill; or if any the ſaid actions ſhal] be brought 
by original, and the defendant therein be out- 
lawed, and ſhall after reverſe the outlawry, that 
in all ſuch caſes the party plaintiff, his heirs, 
executors or adminiſtrators, as the caſe ſhall re- 
quire, may commence a new action or ſuit, from 
time to time within a year after ſuch judgment 
reverſed, or ſuch judgment given againſt the 
plaintiff or outlawry reverſed, and not after, 


« That if any perſon or perſons, that is or ſhall 
be intitled to any ſuch action of treſpaſs, detinue, 
action for replevin, actions of accompts, actions 
of debts, actions of treſpaſs for aſſault, menace, 
battery, wounding or impriſonment; actions 
upon the caſe for words, be or ſhall be at the 
time of any ſuch .cauſe of action given or ac- 


crued, fallen, or come within the age of twenty- 


one years, feme covert, non compos mentis, im- 
priſoned, or beyond the ſeas, that then ſuch perſon 
or perſons ſhall be at liberty to bring the ſame 
actions, ſo as they take the ſame within ſuch 


times as are before limited, after their coming to, 


cc 


or being of full age, diſcoyert, of ſane memory, 
| | 66” at 


v 


are to be bꝛought. 


& at large, and returned from beyond the ſeas, as 
other perſons having no ſuch impediment, ſhould 
ec be done.” 


If the plaintiff is in England when the cauſe of When the ſtatute 
begins to run. 


action accrues, the time of limitation begins to 
run, though he afterwards goes abroad. 1 Vi. 
134. The ſtatute does not begin to run againſt 
a foreigner, till he comes into England. 3 Will, 
145. | 

With reſpect to merchants accounts, it hath been 


open and current only; and that therefore, if an 
account be ſtated and ſettled between merchant and 


merchant, and a ſum certain agreed to be due to one 


What actions 


determined, that they mean ſuch accounts as are 13 the 


of them, if he to whom the money is due, does not 


bring his action within the time limited, he is barred 
by the above ſtatute, 2 Hod. 312. 2 Saund. 124. 
Lev. 287. Vent. go. 2 Vern. 456. 


Action on a bond is not within the ſtatute; yet _—_ on bond 
nor, 


the practice is, that where an action is brought on 
a bond of twenty years ſtanding, and on which no 
intereſt has been paid for that time, the defendant 
may piead ſolvit ad diem, and it will be preſumptive 
proof of the payment, if the plaintiff does not 
prove either the payment of the intereſt, or a de- 
mand precedent. In chancery, an obligee on a 
bond was refuſed any relief. Chan. Rep. 78. 88. 
106. ä | 


Debt on the 6 Ed. 6. for tithes, or on an award Debs for tithes, 


for a fine of a copyhold, rent on an indenture of 
leaſe, or for an eſcape, are not within the ſtatute, 
1 Sid. 305, 1 Saund. 33. 37. I Lev. 273. Nor 


brought againſt him for money levied on a fferi 
Facias, becauſe the action is founded in ma/eficio, and 
ariſes on a contract in law, which is different from 


thoſe actions of debt on a lending or contract men- 


tioned in the ſtatute; and becauſe it is grounded on 
the ſtatute, 1 R. 2. c. 12. which firſt gave an 
action of debt for an eſcape, there being no remedy 


for creditors before, but by action on the caſe, 
| Saund, 


Sheriff cannot 
can the ſtatute be pleaded by any ſheriff to an action Plead the ſtatute. 


** Within what time Adions 


Saund. 37. 1 Lev. 191. 2 Keb. 93. Nor can it 
be pleaded to an action on a judgment. 1 Mod. 
205. 212. A charity is not bound by length 
of time, 2 Vern. 399.; a legacy is not within the 
| ſtatute, 1 Vern. 256. ; nor a mortgage. 1 Chan, 
Caſes 102. 
Scan. Mag. not For words, This does not extend to ſcandalum 
_ within the ſta- nagnatum, nor to caſes where the ſpecial damage 
_ is the giſt of the action; but where the words of 
themſclves are actionable, ſpecial damage will not 
| take them out of the ſtatute. 1 Sid. 95. Saund. 61. 
Slender of title Nor to actions for ſlander of title, for that is not 
not. properly ſlander, but a cauſe of damage; and the 
ſlander intended by the ſtatute is to the perſon. Cro. 
Car. 141. Palm. 530. rag 196. 
22 _—_ If the words of themſelves are a#7ionable, without 
tionable, they the neceſſity of alledging ſbecial damages, although 2 
are within the Joſs enſues, yet in this caſe, the /tatute of limitations 
| Katute, is a good bar; but if the words, at the time of the 
ſpeaking them, are not actionable, but a ſubſequent 
loſs enſues, which intitles the plaintiff to his action, 
in ſuch caſe the ſtatute is no bar, Sid. 95. Ray. 61. 
3 Mod. 111. As for calling a weman a whore, by 
which ſhe loſt her marriage ſeven jears afterwards, 
the ſtatute is no bar ; for it is not the words, but the 
ſpecial damage, which is the cauſe of action in this 
caſe. Sid. 95. Salk. 205. pl. 5. And it was in- 
cumbent on the plaintiff to prove the ſpecial da- 
mage, otherwiſe the action would not have laid for 
| the words, | 
Treſpaſs per qued Treſpaſs and aſſault. If treſpaſs be brought for 
— beating a ſervant per quod ſervitium amiſit, this is not 
the ſtatute. ſuch an action as is within the ſtatute, being found- 
ed on the ſpecial damage. Salk. 206. 
Acdions on pro- By 3 & 4 Ann. c. 9. Actions on promiſſory notes 
miſlory notes. axe to be brought within the time appointed for 
actions upon the caſe, 
Svits in the By 4 Ann. c. 16, All ſuits in the admiralty for 
Admiralty. ſeamen's wages are to be commenced in fix years 
after the caule of action, 
1 | Tk By 


« bills, indictments, or informations, which, after?“ an, 
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'h the 31 Eliz. c. 5. ,. 5. All actions, fuits, 


twenty days next after the end of this ſeſſion of 
p:rJiament, ſhall be had, brought, ſued, or ex- 
hibited for any forfeiture upon any ſtatute penal, 
made or to be made, whereby the forfeiture is or 
ſhall be limited to the queen. her heirs or ſuc- 
ceſſors only, ſhall be had, brought, ſued, or 
exhibited within two years after the offence com- 
mitted, or to be committed againſt ſuch act penal, 
and not after {wa years: And that all actions, 
ſuits, bills, or informations, which, after the 
ſaid twenty days ſhall be had, brought, ſued, or 
commenced for any forfeiture upon any penal 
ſtatute made or to be made, except the ſtatutes 
of tillage, the benefit and ſuit whereof, is or ſhall 
be by the ſaid ſtatute limited to the queen, her 
heirs or ſucceſſors, and to any other which ſhall 
proſecute in that behalf, ſhall be had, brought, 
ſued, or commenced, by any perſon that may 
lawfully purſue for the ſame, as aforeſaid, within 
one year next after the offence committed, or to 
be committed, againſt the ſaid ſtatute; and in 
default of ſuch purſuit, that then the ſame ſhall 
be had, ſued, exhibited, or brought for the 
queen's majeſty, her heirs or ſucceſſors, at any 
time within ti years after that year ended: And 
if any action, ſuit, bill, indictment, or inform- 
ation for any offence againſt any penal ſtatute 


29 


Pena] actions 
& e. 


made or to be made, except the ſtatute of tillage, 


ſhall be brought after the time in that behalf be- 
fore limited, that then the ſame ſhall be void and 
of none effect. 


« Provided, that where any e indict- Proto. 


ment, or other ſuit, is or ſhall be limited by any 
ſtatute penal, to be had, ſued, commenced, or 
brought within ſhorter time than is afore-rehearſ- 


ed, that in every ſuch caſe, the action, &c. or 


other ſuit, ſhall be brought within the time * 


« cd by ſuch ſtatute, Sect, 6.“ 


By 


30 


No officer ſhall 
receive or file 
any information, 
Kc. unleſs oath 
be made by the 
party, &c. 


Conſtruction. 


Within what time Adions 


By 21 Jac. 1. c. 4. No officer ſhall receive, 
6“ file, or enter of record, any information, bill, 
* plaint, count, or declaration, grounded on any 
«© penal ſtatute (being within the ſtatute of the 
« 21 Fac.) until the informer or relator hath firſt 
taken a corporal oath before ſome of the judges 
of the court, that he believes in his conſcience 
«© the offence was committed within a year before 
« the information or ſuit, within the county 
c where the ſaid information or ſuit was com- 
% menced.“ 

In the conſtruction of theſe ſtatutes, it hath been 
held, 1. That the 21 Fac. 1. c. 4. does not extend 
to any offence created ſince that ſtatute; ſo that 
proſecutions on ſubſequent penal ſtatutes are not re- 
{trained thereby. Salk. 372. pl. 13. 5 Med. 425. 


Sir. 1081. 2. That if an offence, prohibited by 


any penal ſtatute, be alſo an offence at common 
law; the proſecution of it, as of an offence at com- 
mon law, is no way reſtrained by any of theſe ſta- 
tutes. Hob. 270. 4 Mad. 144. 3. That if a ſuit, 
on any penal ſtatute, be brought after the time 


limited, the defendant need not plead the ſtatute, 


but may take advantage of it under the general 
iſſue. Show. 35 3. 4. That the party grieyed is 
not within the reſtraint of theſe ſtatutes, but may 
ſue in the ſame manner as before. Cro. Elix. 
645. Ney 71. 3 Leon, 237. Show. 354. Carth. 
5 | 

x action of debt was brought on the 9 Ann. 


c. 14. by a common informer 2gainſt Sir Thomas 


Frederick for winning 5251, of G. L. at cards. The 
mbney was loſt and paid, 11 March 1757, and the 
original not ſued out til} Mich. 1762. This court 
held it a caſe within 31 El. though the action given 
in the firſt inſtance was to the party grieved, and after 
to the common informer alone; for ſuch action 
would have been within 7 H. 8; and the 31 Elz. 
was made to narrow the time given by that ſtatute, 
and therefore could never mean to leave any actions 

| 9 unre- 


are to be bought. 31 


unreſtrained in time. The latter part of the clauſe 
muſt therefore be conſtrued to extend to them, 
Lookup v. Sir Thomas Frederick, M. 6 Geo. 3. 
Buller's niſi prius, 190. | 

When an action is limited by a ſtatute to be A capias being 
commenced within a certain time, a capias ad re- we 2 

* , nt to ſhew 

hondendum, ſued out within that time may be pro- that the action 
duced in evidence at the trial, to prove that the is brought in 
action was commenced in due time, 3 Wilſ. 465, * time. 
But if the writ was not ſued out till after the year, 
though by relation it would be within the time, the 
plaintiff ought to be nonſuited. Morris and Har- 


word, MH. 3 Geo. 3. Bull. niſi prius, 135. 


Of the Proceedings in this 
Court. 


T has been already obſerved, that this court 

cannot hold plea in ordinary cafes, without the 
king's original writ, therefore the plaintiff, in a 
perſonal action, was, in the firſt inſtance, obliged 
to make out a præcipe for the ſame, and apply to the 
curſitor of the county in which his cauſe of action 
aroſe, who made it out returnable in this court. 

The original is a mandatory letter from the king, Original. 
in parchment, ſealed wirh his great ſea!, and direCt- 
ed to the ſheriff of the county, requiring him to 
command the party accuſed either to do juſtice to the 
complainant, or elſe appear in court, and anſwer the 
accuſation, 

Theſe writs are either tianal or peremptory, and 
called by the names of a præcipe qued reddat, or a ft 
te fecerit ſecurum, and, for ſhortneſs, a pone. 

The præcipe quod reddat is, in the alternative, 
commanding the defendant to do the thing required, 
or ſhew the reaſon wherefore he hath not done it: 
the uſe of this writ is, where ſometbing certain is 
demanded by the plaintiff; as to reſtore the poſ- 

| ſeſſion 
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ſeſſion of his land, to pay a certain liquidated debt, 
to perform a ſpecific covenant, to render an ac- 
count, and the like; in all which cafes the writ is 
drawn up in the form of a præcipe or command, to 
do thus, or ſhew cauſe to the contrary ; giving the 
defendant his choice, to redreſs the injury, or ſtand 
the ſuit, | | 

The i te fecerit ſecurum, directs the ſheriff to 
cauſe the defendant to appear in court, without any 
option given him, provided the plaintiff gives the 
ſheriff ſecurity effectually to proſecute his claim, 
This writ is in uſe where nothing ſpecifically is de- 
manded, but only a ſatisfaction in general. Such 
are writs of treſpaſs, or on the caſe, wherein no 
debt or other ſpecific thing is ſued for in certain, 
but only damages to be aſſeſſed by a jury. For this 
end the defendant is called upon to appear in court, 
provided the plaintiff gives good ſecurity of proſe- 
cuting his claim. | 

This ſecurity is common to both writs, and for- 
merly were reſponſible perſons taken by the ſheriff, 
to anſwer for the plaintiff, if he failed in the action, 
to ſuch amercement as the court ſhould ſet on him 
for raiſing a falſe accuſation; the ſufficiency of whom 
the ſheriff was liable to the king. „ 

On receipt of either of theſe writs, the ſheriff 
made out his ſummons to the defendant, directed to 
his batlff5, called ſummoners, who either ſummon- 
ed him perſonally, or left the ſame at his houſe or 
place of abode. 7 | 

On this ſummons the defendant either appeared, 
or eſſoigned or made default; if he appeared, the 
plaintiff then proceeded againft him by delivering a 
declaration. If he eſſoigned (that is, ſent his ex- 
cuſe by a ſervant for not appearing), the excuſe was 
to be ſent on the day the writ was returnable; for 
if he omitted that day, an exception might be entered 
the next day to his non- appearance, and the plaintiff 
might have an order that the defendant's e/ſoign or 
excuſe be not received; from this exception ſo taken 
and entered, the ſecond day after the retnrn of the 

writs 
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writ, was called the day of exception : the third day 
the ſheriff returned his writ into court, which was 
delivered into the cuſtody of the cuſtos brevium, and 
from thence, this day was called the day of return 
breuvium; then it was, this court was ſeized of the 
cauſe by the poſſeſſion of the writ. The fourth day 
was called the day of appearance, or dies amoris, 
which was the time granted ex gratia, for the party 
to appear: for our ſturdy anceſtors held it beneath 
&« the condition of a freeman to be obliged to appear, 
&« or to do any other act at the preciſe time appointed or 
&« required.” If the defendant did not then appear, 
the plaintiff offered himſelf, and the filacer recorded 
his appearance, and the ſheriff's return, that he 
either ſummoned the defendant, or that the defend- 
ant had nothing by which he could be ſummoned : 
if the ſheriff returned ſummonire fect, then he award- 
ed an attachment and diſtreſs infinite, if the action 


was in debt; but in treſpaſs, becauſe there was a 


fine to the king, the king's proceſs (which was a 
capias) was awarded, or a diftreſs as the court 
thought proper; but if the ſheriff returned, that the 


defendant had nothing by which he could be ſum- 


moned, then the capias was awarded even in debt, 
by Stat. 25 Ed. 3. c. 17. and in actions on the caſe 
by the 19 H. 7.c. 9. If the defendant could not be 
arreſted on the capias, the capias being returned non 
eft inventus, and filed with the cles brevium, the 
plaintiff, upon application, might have an alias and 


Pluries; and upon the like return, the plaintiff - 


might fue the defendant to outlawry, by which he 
forfeited all his goods, loſt the profits of his land, 
and was liable, if taken, to be impriſoned. 


33 


Before the Stat. 19 H. 7. c. 9. which allowed How proceedings 


the writ of capias ad reſpondendum in actions on the 
caſe, a practice was introduced into this court, of 
commencing the ſuit by an original writ of treſpaſs 
gquare clauſum fregit, for breaking the plaintiff's 
clofe vi et armis, which, by the old common law, 
ſubjected the defendant's perſon to be arreſted by 
writ of capias ; and then Jy by ——_ 

a 


were before the 
ca pias was gi ven. 
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of the court, the plaintiff might proceed to proſe- 
cute for other leſs forcible injury. This practice 
(through cuſtom rather than neceſſity, and for ſav- 
ing ſome trouble and expence, in ſuing out a ſpecial 
original adapted to the particular injury) ſtill con- 
tinues in almoſt all caſes (except in actions of debt), 
for if the defendant appeared at the return of the 
writ, or on the di/tringas, the plaintiff might declare 
againſt him in any action he ſhould think proper, 
and, after judgment, purchaſe a. ſpecial original to 
warrant the proceeding, which would prevent the 
judgment being arreſted or reverſed. 

This was the regular and orderly mode of pro- 


- ceeding ; but now the ufual practice is, to ſue out a 


capias in the firſt inſtance, upon a ſuppoſed return of 
the ſheriff of the original. 

Originally, if the ſheriff found the defendant, he 
was obliged to take him into cuſtody, in order to 
produce him in court upon the return, however ſmall 
and minute the cauſe of action might be. For not 
having obeyed the original ſummons, he had ſhewn 
a contempt of the court, and was no longer to be 
truſted at large; but when the ſummons fell into 


diſuſe, and the capias became the firſt proceſs, it 


was thought hard to impriſon a man for a contempt 
which was only ſuppoſed: and therefore in common 
caſes, by the gradual indulgence of the courts (at 
length authoriſed by Stat. 12 Geo. I. c. 29, amend- 
ed by the 5 Geo. 2. c. 27. and made perpetual by 
Stat. 21 Ges. 2. c. 3.), the defendant is now only 
to be perſonally ferved with a true copy of the writ, 
with notice in writing directed to him, to appear by 
his attorney in court to defend the action; which 
in effect reduces it to the ſummons of the ſheriff, 
And if the defendant thinks proper to appear at the 
return, he enters the ſame with the proper filacer ; 
but if he does not appear on the return day of the 
writ, or within eight days after, the plaintiff may, 
upon an atfdavit made of the ſervice of a true copy 


ot ſuch writ, cauſe an appearance to be entered for 
him, purſuant to the Statute of the 12 Ges. I. c. 29. 
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and proceed thereupon as if the defendant had done 
it himſelf, | 


> 


But if the plaintiff will make affidavit, or aſſert If affidavit be 


upon oath, that the cauſe of action amounts to ten 
pounds or upwards, then, in order to arreſt the de- 
fendant, and make him put in ſubſtantial ſureties 
for his appearance, called ſpecial bail, it is required 
by Stat. 13 Car. 2. ft. 2. c. 2. that the true eauſe of 
action ſhould be expreſſed in the body of the writ ; 
as, ** that the ſaid defendant may anſwer to the 
« plaintiff of a plea of treſpaſs in breaking his cloſe : 
« and alſo,” ac-etiai, may anſwer him, according 
« to the cuſtom of the court, in à certain plea of 
« treſpaſs on the caſe, upon promiſes, to his damage of 
66.06: - 

This ſtatute had like to have ouſted the king's 
bench of all its juriſdiction over civil injuries 
without force : for, as the bill of Middleſex was 
framed for actions of treſpaſs, a defendant could not 
be arreſted and held to bail thereupon for breaches 
of civil contracts: but to remedy this inconvenience, 
the officers deviſed the method of adding the clauſe 
of ac-etiam to the uſual complaint of treſpaſs. In 
imitation of which, Lord Chief Juſtice North, a 
few years afterwards, in order to fave the ſuitors of 
this court the trouble and expence of ſuing out 
ſpecial originals, directed the clauſe of ac- ætiam alſo 
to be inſerted in the capras. 


The ſum ſworn to by the,plaintiff is marked upon Sum marked on 
the back of the writ ; and the ſheriff, or his officer the writ. 


the bailiff, is then obliged actuaſly to arreſt or take 
into cuſtody the body of the gffendant, and having 
ſo done, to return the writ (when called on by a 
rule for that purpoſe), with a cepi corpus indorſed 
thereon, 


When the defendant is arreſted, he muſt either Bail Bond, 


go to priſon for ſafe cuſtody, or put in ſpecial bail to 
the ſheriff to appear in court at the return; which 
is effected by entering into a bond to the ſheriff in 
double the ſum ſworn to, with one or more ſureties, 

who are to be 1 and reſponſible men, * 
N 2 ure 
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ſure the defendant's appearance at the return of the 
writ; which obligation is called a bail bond, Vide 
Stat, 12 Geo. 2. c. 29. | : 
Bail above. Within four days exclufive of the appearance day 
of the return of the writ, the defendant muſt put in 
bail above, that is, enter into a recognizance (if 
they live in London or Weſtminſter, or within ten 
miles thereof) before one of the juſtices of this 
| court (the defendant not being preſent), in double 
Recognizance of the ſum ſworn to by the plaintiff, ** whereby they 
_ „ do ſeverally acknowledge to owe unte the plaintiff 
* the ſum of {20 a piece, to be levied upon their 
© ſeveral goods and chattels, lands and tenements, upon 
condition, that if the defendant be condemned in the 
„ ſaid action, he ſhall pay the condemnation, or render 
c im ſelf a priſoner to the fleet for the ſame; and if 
„ he fail ſo to do, they undertake to do it for him.“ 
R. 5 V. & M. | BP 
But if the defendant be preſent, then he likewiſe 
enters into recognizance- with the bail, which is a 
great eaſe to them, becauſe they only become bound 
with him in the ſum ſworn to. 
Rail in the But if the cognizors live above ten miles from 
county, Londen or Weſimpnſter, commiſſioners are appointed 
in every county beyond that diſtance, to prevent the 
expence of travelling to town, under the Stat. of 
H - 48 5 V. & AM. c. 4. to take ſuch recognizances, 
14 and after they are ſo taken, an affidavit is made by 
the attorney or his clerk, being preſent, of the due 
taking thereof, which, with the bail- piece, is tranſ- 
mitted to one of the juſtices of this court to be al- 
lowed, who on reading the ſame, ſigns his allocatur 
thereon ; they are then taken to the filacer and filed 
with him, and unleſs the plaintiff's attorney excepts 
againſt them within twenty days, ſuch bail become 
abſolute, for before the twenty days are expired, the 
| bail are only conditional, R. 5 W. & MH. 
Exception. But if the plaintiff or his attorney except againſt 
them, then, if they live in London or Weſtminſter, or 
within ten miles from thence, the bail muſt appear 
in open court for that purpoſe (unleſs the attorney 
we; conſent 
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conſent otherwiſe), which if he does, may be done 
before one of the juſtices: if they live above ten 
miles, then they may juſtify themſelves by affidavit 
ſworn before the commiſſioner who took ſuch re- 
cognizance of bail, and which is moſtly taken at 
the ſame time to prevent trouble and expence. 

If the bail to the ſheriff be not put in due time, 
and they are reſponſible perſons, the plaintiff may 
take an aſſignment from the ſheriff of the bail bond 
(under the Stat. 4 & 5 Ann. c. 16.) and bring an 
action thereupon againſt the ſheriff's bail. But if 
the bail, ſo accepted by the ſheriff, be inſolvent 
perſons, the plaintiff may proceed againſt the ſheriff, 
by calling upon him, firſt, to return the writ (if not 
already done) and afterwards to bring in the body 
of the defendant. And, if the ſheriff does not then 
cauſe ſufficient bail to be put in above, he will him- 
ſelf be reſponſible to the plaintiff, 

Thus much for the proceſs ; which is only meant 
to bring the defendant into court, in order to conteſt 
the ſuit, and abide the determination of. the law, 
When he appears in perſon as a priſoner, -or by 
attorney, then follow the pleadings between the 
parties, which are the mutual altercations between 
them, and at preſent are ſet down and delivered to 
the attornies in writing, though formerly they were 
uſually put in by their counſel ore tenus, or viva voce, 
in court, and. then minuted down by the pro- 
thonotaries. 

The firſt of theſe is the declaration, narratio, or 
count, antiently called the tale; in which the plaintiff 
ſets forth his cauſe of complaint at length; being 
an amplification or expoſition of the original writ 
upon which his action is founded, with the additional 
circumſtances of time and place, when and where the 
injury was committed. 

When the defendant is brought into court, upon 
a ſuppoſed treſpaſs, in order to give the court a ju- 
riſdiction, which has been already mentioned, the 
plaintiff may declare in whatever action, or charge 

him with whatever injury he thinks proper, * 
3 e 
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he has held him to ſpecial bail by a ſpecial ac-ætiam, F, 
which the plaintiff is then bound to purſue, 18 
Local afticns, In local actions, where poſſeſſion of land is to be 

| recovered, or damages for actual treſpaſs, or for 
waſte, &c, affecting land; the plaintiff muſt lay his 

declaration, or declare his injury to have happened, 

| in the very county and place that it did happen 
Tranfitory, but in tranſitory actions, for injuries that might have 
happened any where, as debt, detinue, ſlander, and 

the like, the plaintiff may declare in what county 

he pleaſes, and then the trial muſt be in that county 

0 in which the declaration is laid; though, if the de- 
by | fendant will make affidavit, that the cauſe of action, 
if any, aroſe not in that, but in another county, 

the court will direct a change of the venue or viſne, 

(that is, the vicinia or neighbourhood in which the 

injury was declared to be done) and will oblige the 

plaintiff to declare in the proper county, For the 

Statute 6 Ric. 2. c. 2. having ordered all writs to 

be laid in their proper counties, this, as the judges 

conceived, impowered them to change the venue, if 

required, and not inſiſt rigidly on abating the writ; 

which practice began in the reign of James the 

Firſt, 2 Sal. 670.; and this power is diſcretionally 

exerciſed, ſo as not to cauſe, but prevent, a defect 

of juſtice, Therefore the court will not change 

the venue to any of the four northern counties, pre- 
vious to the ſpring circuit; becauſe there the aſſizes 

are holden once a year, at the time of the ſummer 

circuit: and it will ſometimes remove the venue 

from the proper juriſdition (eſpecially of the nar- 

row and limited kind) upon a ſuggeſtion duly ſup- 

ported, that a fair and impartial trial cannot be had 

therein. | f 

In actions on tbe It is generally uſual in actions upon the caſe, to 
caſe, the caſe is ſet forth ſeveral caſes, by different counts in the ſame 
1 declaration (ſo that if the plaintiff fails in the proof 
of one, he may ſucceed in another); and to conclude 

with declaring, that the defendant had refuſed to 

fulfil any of the agreements whereby he has receiv- 
ed damage to ſuch a value, If he proves the yer 
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laid in any one of the counts, though he fails in the 
reſt, he ſhall recover proportionable damages. The 
declaration always concludes with theſe words, 
* and therefore he brings his ſuit, c.“ By which 
words ſuit or ſecta (a ſeguends) were antiently un- 
derſtood the witneſſes or followers of the plaintiff, 
Seld. on Forteſc. c. 21.; for, in former times, the 
law would not put the defendant” to the trouble of 


anſwering the charge, till the plaintiff had made 


out at leaſt a probable caſe. Brad. 400. Fl. b. 2. 
c. 6. 


29 


If the plaintiff neglects to deliver a declaration at Nonpros, when 
the end of the enſuing term after the proceſs is re- it may be ſigned. 


turnable, and the defendant having entered his ap- 
pearance with the proper officer as of that term in 
which the proceſs 1s returnable, and given a rule to 
declare in the proper office, and demanded a decla- 
ration, the defendant may, any time in the vacation 
of ſuch enſuing term, after the rule for declaring is 
out, ſign his nonpros; and if he be guilty of other 
delays or defaults againſt the rules of Jaw in any 
ſubſequent ſtage of the action, he is adjudged not to 
follow his remedy as he ought to do; and thereupon 
he is alfo ſaid to be nonproſ/ed. And for thus de- 
ſerting his complaint, after making a falſe claim, 
he ſhall not only pay coſts to the defendant, but is 
liable to be amerced to the king. Vide R. H. 9 Ann. 


. 
When the plaintiff hath ſtated his caſe in the Defence, 


declaration, it is incumbent on the defendant, with- 
in the time allowed him by the rules of the court, 


to make his defence, and to put in a plea; or elſe 
the plaintiff will at once recover judgment by de- 
fault, or nihil dicit of the defendant ; becauſe, hav- 
ing deſerted the court, he ceaſes to oppoſe the 
plaintiff's demand, and ſo ſubmits that judgment be 


given againſt him. But before the defendant makes Oyer of the 
bond, &c. 


his defence, he may crave oyer, in writing of the 
bond or other ſpecialty upon which the action is 
brought; that is, to hear it read to him; the gene- 
rality of defendants, in the times of ancient ſimplicity, 

h D 4 being 
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being ſuppoſed incapable to read it themſelves: 7 
whereupon the plaintiff's attorney delivers a copy 2 
thereof, to enable the defendant to plead ſuch. plea i 
as his counſel thinks proper. Barnes 327. R. M. 2 
1 Geo, 2. But the court never makes any rules for 4 


oyer of originals, which are matters of recoid, 
Barnes, qu. Ed. 340. 
Imparlance, If the plaintiff does not deliver his declaration in 
when iatitled to. que time, the defendant is intitled to an imparlance, 
or licentia laguendi, which ſeems to have ariſen from 
a notion of religion mentioned in Saint Matthew, 
ch. v. v. 25. in obedience to that precept of the 
goſpel agree with thine adverſary quickly, whilſt 
« thou art in the way with him.“ They looked upon 
the plaintiff, at the time of declaring, to be in his 
way towards judgment; and therefore, ſince the 
defendant was ordered by the precepts of religion to 
agree with him, that there was a neceſſity to give 
time for that purpoſe; this imparlance was entered 
when the writ was general, becauſe the defendant 
did not know how to agree with the plaintiff till he 
had heard his full demand: and therefore then the 
defendant might have agreed with him in the coun- 
try whilſt he was in the way, according to the letter 
of the text, in which caſe there was no need of a 
libertas loquendi to be entered upon the roll. Gill. 
| C. P. 42-3. 85 
Imfarlance ge- Imparlances are either general or ſpecial ; general 
neral or ſpecial, are granted of courſe, becauſe the plaintiff has not 
proceeded in due time by delivering his declaration ; 
ſpecial, with a ſaving of all exceptions to the writ or 
count, which may be granted by the prothonotary ; 
or they may be granted ſtill more ſpecial, with a 
ſaving of all exceptions whatſoever, which is 
granted at the diſcretion of the court, 12 Adcd. 
* | N 
Peſenee. . . in its true legal ſenſe, denotes an op- 
poſing or denial of the truth or validity of the 
complaint, anſwering to the conteſtatio litis of the 
civilians, It is a general aſſertion which the defend- 
ant makes immediately after the court or declara- 
| | tion, 
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tion, that the plaintiff hath no ground of action; 
which aſſertion is afterwards extended and main- 
tained in his plea. And formerly the courts were 
very nice and curious with reſpect to the nature of 
the defence, ſo that if no defence was made, though 
a ſufficient plea was pleaded, the plaintiff ſhould 
recover judgment, Co. Lit. 127. ; for a general de- 

| fence or denial] was not prudent in every ſituation, 
ſince thereby the propriety of the writ, the compe- 
tency of the plaintiff, and the cognizance of the 
court were allowed, By defending the force and 
injury, the defendant waived all pleas of miſnomer; 
by defending the damages, all exceptions to the 
e perſon of the plaintiff,” and by defending either 
c one or the other “ when and where it ſhould behave 
«© him,” he acknowledged the juriſdiction of the 
court. But of late years theſe niceties have been 
very deſervedly diſcountenanced. Salk, 217. 

Pleas are of two ſorts ; dilatory pleas, and pleas to Two forts of 
the action. Dilatory pleas are ſuch as tend merely to * * 
delay or put off the ſuit, by queſtioning the pro- 
priety of the remedy, rather than by denying the 
injury. Pleas to the action are ſuch as diſpute the 
very cauſe of ſuit, | 

Dilatory pleas are, 1. To the juriſdiction of the Pleas in abate 
court : alledging, that it ought not to hold plea of ent 
the injury, it ariſing in Males, or beyond ſea; or be- 
cauſe the land in queſtion is of antient demeſne, and 
ought only to be demanded in the lords court, &c. 

2. To the diſability of the plaintiff, by reaſon whereof 
he is incapable to commence or continue the ſuit ; 
as, that he is an alien enemy outlawed, excommuni- 
cated, attainted of treaſon or felony, under a pra- 
munire, not in rerum natura (being only a fiftitious 
perſon), an infant, feme covert, or a monk profeſſed. 
3. In abatement : which is either of the writ or the 
count, for ſome defect in one of them, as by miſ- 
naming the defendant, which is called a miſnomer 
or other want of form in any material reſpect. Or, 
that it may be, that the plaintiff is dead; * — 
geat 


] 
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death of either party is at once an abatement of the 
ſuit. And in actions merely perſonal, ariſing ex 
delitto, for wrongs actually done or committed by 
the defendant, as treſpaſs, battery, and ſlander, the 
rule is, that adio perſonalis moritur cum perſona, 
& Int. 315.; and it ſhall never be revived either 
by or 2gainſt the executors or other repreſentatives, 
ibid, Cowper's Rep. 375. The defendant, generally 
ſpeaking, can have but one plea in abatement, and 
this is the natural order of pleading ; becauſe, by the 
order before mentioned, each ſubſequent plea admits 
the former; as when he pleads to the perſon of the 
plaintiff, he admits the juriſdiction of the court; for 
it would be nugatory to plead any thing in that 
court that has no juriſdiction in the caſe, When he 
pleads to the count, he allows that the plaintiff is 
. able to come into that court to implead him, and he 
may there be properly impleaded; but in pleading 
to the count, he does not admit the writ to be good; 
yet if the count be vicious, the writ is conſequently 
deſtroyed; for though the writ in itſelf may be good, 
yet it is not purſued: but in pleading to the writ, 
he admits to the form of the count, becauſe by any 
objections to the form of the writ, he allows the 
count to be ſufficient in form; if the writ be good, 
it is not to any purpoſe to object to the form of ſuch 
writ, if the form of the count be thereupon inſuf- 
hcient ; but if the count be in ſubſtance variant, the 
defendant may ſhew it any time in arreſt of judg- 
ment, becauſe the court has no authority to proceed 
in a matter of ſubſtance different from the original. 

What is admit- If a man pleads to the action of the writ, he al- 

= if the plea be Iowys both the form of the count, and the writ ; for 

o the writ, : . 

* if he admits that the form of the writ and count 
were adapted to the plaintiff's caſe, that ſuch form 
is good and ſufficient, ſince to object to the action 
not being applicable to the plaintiff's caſe, does ad- 
mit, that if it be ruled by the count, it does allow 

i that the plaintiff has before the court a count in form 


ſufficient, 
Thele 
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Theſe pleas to the juriſdiction, to the diſability, Affidavit to be 


or in abatement, were formerly often uſed as mere 
dilatory pleas, without any foundation of truth, and 
calculated only for delay; but now by Stat. 4 and 5 
Ann. c. 16. ** No dilatory plea is to be admitted, without 
« affidavit made of the truth theresf, or ſom: probable 
&« matter ſhewn to the court to induce them to believe it 
& true.” And it is a rule, that no exception ſhall 
be admitted againſt a declaration or writ, unlets the 
defendant will in the ſame plea give the plaintiff a 
better; that is, ſhew him how it might be amended, 
that there may not be two objections upon the ſame 
account. Brownl, 139. 

When theſe pleas are allowed, the cauſe is either 
diſmiſſed from that juriſdiction, or the plaintiff is 
ſtayed till his diſability be removed; or he is obliged 
to ſue out a new writ by leave of the court, or to 
amend and new-frame his declaration. But when, 
on the other hand, they are over-ruled, as frivolous, 
the defendant has judgment of re/pondeas ouſter, or to 
anſwer over in ſome better manner. It is then in- 


cumbent on him to plead a plea in bar to the action, 


by which he admits the form of the writ and count; 
for he anſwers to the right on demand, and puts that 
right in iſſue, and thereby admits that there is a 
ſufficient form to put the right in iſſue; and there- 
fore, though a man pleads non aſſumpſit modo et forma, 
yet the modo et forma does not traverſe the form of 
the writ or count, but the ſubſtance of the promiſe 
only; which is the true reaſon why you may give 
another promiſe in evidence, different in time and 
place from that mentioned in the declaration, though 
not different in ſubſtance. | 

The general iſſues are contrived in ſuch words as 


annexed to a 
plea in abate» 
ment, 


If the plea 


be allowed, the 
ceuſe is diſmiſſ- 
ed, 


If over-ruled, 3 
reſpondeas cuſter 


is awarded, 


General Idue, 


are proper to deny the whole fact in the declaration; 


without offering any ſpecial matter to evade it. 
Thus, if a charge is of treſpaſs, the general iſſue is, 
not guilty ; if with a debt, that he owes nothing; if on 
a ſpecialty, as a bond, or other deed, non eft factum, 
or that it 1s not his deed; for the debt being grounded 


pa a ſpecialty, he admits the debt, unleſs he _ 
the 
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the deed, for the ſeal continuing, it muſt be diſſolved 
es ligamine quo ligatur; for there is that credit given 
to the ſolemnity of the ſeal, that the defendant can- 
not ſay he did not owe, when it appeared by the ac- 
knowledgment of the ſeal that he was indebted: on 
an afjſumpſit, non aſſumpſit. And theſe pleas are 
called the general iſſue, becauſe, by importing an ab- 
ſolute and general denial of what is alledged in the 
declaration, they amount at once to an iſſue; by 
which is meant a fact aſſumed on one fide, and de- 
nied on the other. There is alſo a plea to the ac- 
tion, whereby the defendant confeſſes or acknow- 
ledges the debt to be due; and that is, where the 
creditor haraſſes him with an action, after tender 
and refuſal of the debt; in this caſe, it becomes 
neceſſary for the defendant to acknowledge the debt, 
and plead the tender; adding, ** that he has always 
„been ready, and ſtill is ready, to diſcharge it“ for a 
tender by the debtor, and refuſal: by the creditor, 
will in all caſes diſcharge the colts, I Vent. 21.; but 
not the debt itſelf, the defendant being obliged to 
pay the ſum tendered into the hands of the protho- 
notary: of the court, which, if the plaintiff accepts, 
he is ſtopped going any further in that plea, but may 
go for further damages upon the general iſſue, which 

is always pleaded with the tender. L. Raym. 774. 
Payment of mo- Frequently the defendant confeſſes one part of the 
ney into court. complaint (by cagnovit actionem in reſpect thereof), 
and traverſes or denies the reſt; in order to avoid 
the expence of carrying that part to a formal trial, 
which he has no ground to litigate. A ſpecies of 
this ſort of confeſſion is the payment of money into 
court, being as much as the defendant acknowledges 
to be due, together with the coſts incurred, in order 
to prevent the expence of any farther proceedings; 
and this may be done in all actions where the de- 
mand is of a ſum certain, or capable of being aſcer- 
tained by mere computation, without leaving any 
ſort of diſcretion to be exereiſed by the jury; and if 
the plaintiff accepts thereof, he is to be paid his 
coſts, if not, he proceeds at his peril; for if he does 
| | not 
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not prove more to be due than is ſo paid into court, 
he will be nonſuited, and pay. the defendant coſts; 
but he is intitled to the money ſo paid in at all 


events, for the defendant has acknowledged it to be 


his due. 


If the plaintiff owes to the defendant a ſum of Set off, 


money, as for goods ſold and delivered, or the like, 
he may fet up that demand againſt the plaintiff by 


plea, or notice of ſet-off, purſuant to the Stat. of 


2 Geo. 2. c. 22. and 8 of Geo. 2. c. 24. but if the 
defendant's demand ſhould not be equal to counter- 
balance the plaintiff's, then before he gives notice of 
ſuch ſet-off, he muſt pay the remaining balance into 
court, 

Formerly the general iſſue was ſeldom pleaded 
(except when the party meant wholly to deny the 
charge alledged againſt him); but when he meant to 
diſtinguiſh away or palliate the charge, it was al- 


Formerly general 
iſſue wes ſeldom 
pleaded (except, 


Ec.) 


ways uſual to ſet forth the particular facts in what 


is called a ſpecial plea, which was originally intended 
to apprize the court and the adverſe party of the na- 
ture and circumſtances of the defence, and to keep 
the law and the fact diſtinct. And it is an inva- 
riable rule, that every defence which cannot be thus 
ſpecially pleaded, may be given in evidence upon the 
general iſſue at the trial. But the ſcience of ſpecial 
pleading having been perverted to the purpoſes of 
chicane and delay, the courts have of late in ſome in- 
ſtances, and the legiſlature in many more, permitted 
the general iſſue to be pleaded, which leaves every 
thing open, the fact, the law, and the equity of the 
caſe ; and have always allowed ſpecial matter to be 
given in evidence at the trial. 


Special pleas, in bar of the plaintiff's demand are Special pleas, 


very various, according to the circumſtances of the 
detendant's caſe: as in real actions, @ general releaſe, 
or 4 fine, both of which may deſtroy and bar the 
plaintiff's title. Or in perſonal actions, an accord, 
arbitration, conditions performed, non-age of the de- 
fendant, or ſome other fact which precludes the 
plaintiff from his action. 

A juſti- 


(IR 


223 


wo . — es. , 
= 2 8 * 
* — 


46 


Juſtification. 


Statute of limi- 


tations. 
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A juſtification is likewiſe a ſpecial plea in bar, 28 
in actions of aſſault and battery, /n aſſault demeſne, 
that it was the plaintiff's own original aſſault; in 
treſpaſs, that the defendant did the thing complained 
of, in right of ſome office which warranted him ſo to 
do; or in action of {lander, that the plaintiff is really 
as bad a man as the defendant ſaid he was. 

Alſo a man may plead the ſtatute of limitations 
in bar; or the time limited by certain atis of parlia- 


ment, beyond which no plaintiff can lay his cauſe 


Eſtoppel. 


Three kinds. 


Koll. Ar. 408. Cro. Elix. 767. Sand. 316. 


of action; the uſe of which were calculated to pre- 
ſerve the peace of the kingdom, and to prevent thoſe 
innumerable perjuries which might enſue, if a man 
were allowed to bring an action for any injury com- 
mitted at any diſtance of time. If therefore, in any 
ſuit, the injury or cauſe of action happened earlier 
than the period expreſsly limited by law, the de- 
fendant may plead the ſtatute of limitations in bar. 
Vide Limitation of Actions. 


An eſtoppel is likewiſe a ſpecial plea in bar; which 


happens where a man hath done ſome act, or exe- 
cuted ſome deed, which eſtops or precludes him 
from averring any thing to the contrary. 

There ate three kinds of. eſtoppels. iſt, By 
matter of record, 2d. By matter in writing, as by 
deed indented, &c. 3d. By matter in fais, as by 
livery, by entry, by acceptance of rent, partition, 
by acceptance of an eſtate. | 

By matter of record all parties are eſtopped, fo 
that a man ſhall not be received to take an aver- 
ment contrary to record. Co. Lit. 352. 4. 

In a deed all the parties are eſtopped to ſay any 
thing againſt it; it eſtops a leſſee to ſay, that the 
leſſor had nothing in the land, &c. and parties and 
privies are bound by eſtoppel, Co. Lit, 58, * 

If the condition of an obligation be to perform all 
covenants contained in ſuch an indenture, in debt 
upon the obligation, the defendant cannot ſay that 
there is no ſuch an indenture, becauſe he is eſtopped. 


If 
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If one gives an acquittance under his hand and 
feat for rent due at a day, he ſhall be eſtopped there- 
by to demand the rent due at a day before. Lev. 43. 

Sid. 44. 3 Co. 65. But if not under his hand and 
ſeal, it is no eſtoppel, but evidence only. Comb. 59. 

If a tenant for years (who hath no freehold) levies 
a fine to another perſon, though this is void as to 
ſtrangers, yet it ſhall work as an eſtoppel to the cog- 
nizor ; for if he afterwards brings an action to re- 
cover thoſe lands, and his fine is pleaded againſt 
him, he ſhall theieby be eſtopped from ſaying that 
he had no freehold at the time, and therefore was 
incapable of levying it. 3 Black Com. 208. 

An eitoppe] ought to be certain and affirmative, Eſtoppel ought 
and a matter alledged that is not traverſable, ſhall to be certain, 
not eſtop; one may not be eſtopped by acceptance, 
before his title accrued. An eſtoppel muſt be inſiſted 
and relied on; and where there is eſtoppel againſt 
eſtoppel, it puts the matter at large. Co. Lit, 532, 

Hob. 207. 

Regulariy a ſtranger ſhall not be bound by, nor Stranger not 
take an advantage of an eſtoppel. Co. Litt. 352. a. bound, 

Eſtoppels are to be pleaded relying on the eſtop- How to be plesd · 
pel, without demanding judgment, /i atio, &c. e. 

4 Rep. 53. 

The conditions and qualities of a plea (which, as Qualities of a 
well as eſtoppels, will hold equally, mutatis mutandis, Plea. 
with regard to other points of pleading), are, 1ft. 

That it be jingle, and containing only one matter ; for 
duplicity begets confuſion. But by Stat. 4 and 5 
Ann, c. 16. a man, with leave of the court, may 
plead two or more diſtinct matters or ſingle pleas ; 
as in aſſault, - nt guilly, and ſon aſſault demeſne. 
2. That it be direct, and not by way of argument or 
rehMArſal, 3. That it have convenient certainty of time, 
place, and perſons. 4. That it anſwer the plaintiff's 
allegations in evcry material point, 5. That it be fo 
pleaded as to be capable of trial; for without trial, 
the cauſe can receive no end. Co. Lit. 303. bo 

The plea ought to be according to the demand, The plea muſt 
and, as the plaintiff's action muſt have all eſſentials ** ubbantially 
neceſlary 


| in the negative, 


Special pleas, 


Rule in pleading, 


7 If covenants are 
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neceſſary to maintain it, ſo the defendant's bar muſt 
be ſubſtantially good; that is, the eſſence or giſt of 
the plea muſt be ſuch, as if found for the defendant, 
the court, according to the rules of law, muſt dif- 
miſs or give judgment for him; but if the giſt of 
the bar be nought, it cannot be'cured even after 
verdict found for him; if it be bad only in form, 
a verdict will cure it; and if the gift be traverſed, 
all collateral circumſtances will be intended after 
verdict. 4 Bac, Ab. 86. and in general pleading, 
prolixity is to be avoided. As in pleading an 
outlatury, the meſne proceſs is not to be repeated; 
alſo, in pleading a general ſtatute, the ſtatute is 
not to be recited. If a man is bound to perform 


all the covenants in an indenture, if they are all 


in the affirmative, he may plead performance there- 
of generally, and is not obliged to exhibit to the 
court a performance of each of them; which would 
overload the proceedings with a recital of all the co- 
venants, whereas one only might be in controverſy 
between the parties. Co. Litt. 303. Leon. 136. 
2 Vent, 156. 4 Bacon Abr. 91. R. M. 1654. ſect. 


But if ſome of the covenants are in the negative, 
the defendant muſt plead it ſpecially; for a negative 
cannot be performed, otherwiſe on a ſpecial demur- 
rer the plea would be bad; aliter on a general de- 
murrer, Co. Lit. 303. Moor 856. Cro. Elix. 691. 
Sid. 87. But if the negative covenants are all void 


and againſt law, and the affirmative good and law- 


ful, he may plead performance generally, and the 
court ſhall take notice, that the negative covenants 
are void and againſt law. Afoor 850. Godb. 212. 
Hob. 12. 

Special pleas are uſually in the affirmative, ſome- 
times in the negative; but they always advance ſome 


new fact not mentioned in the declaration; and 


then they muſt be averred to be true in the common 
form ;—** and this he is ready to verify.” 
It is a rule in general pleading, that no man be 


allowed to plead ſpecially ſuch a plea as amounts to 
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the general iſſue; for pleas which amount to the 


general iſſue are only facts on which the iſſue may 


be turned in evidence, and therefore are not iſſues 


of fact to be referred to the court, but matters of 
evidence to be determined by a jury, and conſequent- 
ly not good pleas; becauſe they draw to the exami- 
nation of the court what is proper to be determined 
by a jury: and ſuch pleas are good cauſes of ſpecial 
demurrer, ſince 27 Eliz. c. 5. and before it, of a 
general one. 10 Co. 95. a, Cro. Ca. 157. 


49 


If the defence conſiſt in matter of law, the de- When to plead 


fendant muſt plead ſpecially; for the matter of Pecially. 


law muſt be ſhewn to the court, ſo as the judges 


may determine, whether the diſcharge will bar the 


plaintiff's action or not; and therefore, on not guilty 
in treſpaſs, the defendant cannot ſhew a licence to 
prove there was no treſpaſs; becauſe, though the 


licence makes it no treſpaſs, yet he ſhews that licence 


to an improper juriſdiction, viz, to the jury, who 
are not proper judges of the law. 3 Mod. 166. 
5 Mod. 252. 2 Salk. 580. pl. 1. Hib. 174. So 
if a defendant ſhews a releaſe of a debt to a jury, 
it is no evidence, becauſe, though the releaſe makes 
it to be no debt, he ſhews it to an improper juriſ- 
diction, 


When the plea of the defendant is filed, if it does What to reply. 


not amount to an iſſue, or total contradiction of the 
declaration, but only evades it, the plaintiff may 
reply to it : either traverſing it, that is, totally de- 
nying it; or he may alledge new matter in contra- 
Ciction to the plea, 


Replication (replicatio), is an exception or anſwer Replication, 


made by the plaintiff to the defendant's plea, and it 
is to contain certainty, not varying from the decla- 
ration, but muſt purſue and maintain the cauſe of 
the plaintiff's action, otherwiſe it will be a departure 
in pleading, and go to another matter. Co. Litt. 304. 


Therefore if the plaintiff in his declaration ſets forth Departure, what, 


one thing, and after the defendant hath pleaded, 
the plaintiff in his replication ſhews new matter dif- 


ferent from his declaration, this is a departure. 
| Plaw, 
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Plow. 78. 2 Inſt. 147. But if the defendant takes 


iſſue upon it, he loſes the advantage, if it's found for 
the plaintiff; therefore he muſt demur to it. Ray 
86. 1 Lill. Mr. 144. | 

If the defendant plead one thing in bar, and the 
plaintiff replies to it, the defendant in his rejoinder 
quits that, and ſhews another matter contrary to, or 
not purſuing his firſt plea; this is a departure and 
good cauſe of demurrer. 1 Salk, 121. 
| Traverſe comes from the French traverſer, and 
is uſed in the law for the denying of ſome matter of 
fact, alledged to be done in a declaration; upon 
which the other fide comes and affirms that it was 
done; and this makes a ſingle and good iſſue for the 
cauſe to proceed to trial : and the formal words are, 
in our French, ſans ceo, in Latin, ab/que het, and 


in Engliſh, without that, that ſuch a thing was 


Rules relating to 
traverſes, 


done or not. Kitch. 219. Weſt. Symb. par. 2. Every 
matter of fact alledged by the plaintiff, may be tra- 


verſed by the defendant, but not matter of Jaw, or | 


where it is part matter of law, and part matter of 


fact; nor may a record be traverſed which is not 


to be tried by a jury. | 


Theſe rules are to be obſerved in traverſes : | 


I. the traverſe of a thing not immediately alledged, 
vitiates a good bar. 2. Nothing mult be traverſed, 
but what is expreſly alledged. 3. Surpluſage in a 
plea doth not inforce a traverſe. 4. It muſt always 
be made to the ſubſtantial part of the title. 5. Where 
an act may indifferently be intended at one day or 
another, there the day is not traverſable, 


day, there it is material and traverſable. 


| Rep. 37. 1 Roll. Rep. 235. Yelv. 122. 2 Lill. Ab. 


313. If the parties have agreed on the day for a 
thing to be done, the traverſe of the day is material; 


but where they are not agreed on the day, it is other- 


wiſe; and though it is proved to be done on another, 
it is ſufficient. Palm. 280. \ 
| Where 


6. In ac- 
tions of treſpaſs, generally the day is not material; 


though if a matter be to be done upon a particular 
2 Roll. 
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Where the matter alledged by the defendant in when traverſe 
his plea, is contrary to the matter ſet forth in his is neceſſary, 
declaration, there muſt be a traverſe or,denial of ſuch 
matter ſet forth in the declaration ; ſo if the repli- 
cation contradicts the matter aliedged in the plea, 

Lutw, 38 1. Cro. Eliz. 30. | 

There cannot be a traverſe upon a traverſe, be- There cannot be 
cauſe that in all pleadings, whereupon a traverſe is ee upon 
properly taken, the iſſue is cloſed; and therefore 
a traverſe cannot be taken on a traverſe, for a tra- 
verſe muſt be of a material point; if to the declara- 
tion it deſtroys the plaintiff's action; if to the bar, 
it deſtroys what is ſaid in avoidance of the action; 
and if to the replication, what was ſaid in avoidance 
to the bar, et ſic de cateris, and conſequently a ſub- 
ſequent traverſe will be inſignificant ; becauſe when 
a material traverſe is taken, the reſt ſtands confeſſed, 

Co. Litt. 282, Hob. 104. Sand. 20. 22. Vaugh, ba. 
Cro. Car. 105. Salk. 91. 


That the traverſe muſt be taken to ſome material It muſt be taken 
to ſome material 


point alledged by the adverſe party, which if found point alledged. 


for him who takes it, abſolutely deſtroys the adverſe 
party's right, by ſhewing, that he hath none, in man- 
ner and form as he hath alledged; and being to the 
principal point alledged, puts an end to the mat- 
ter. 2 Saund. 5. 28. 6 Co. 24. a Carter 217. 
Lane 18. : E445 

The replication may , confeſs and avoid the plea Replication may 
by ſome new matter of diſtinction, conſiſtent with eonfe(s and avoid 
the plaintiff's former declaration, as in an action for a ve 0 = 
treſpaſſing on land, whereof the plaintiff is ſeized z fag, g 
if the defendant ſhews a title to the land by deſcent, 
and that therefore he had a right to enter, and give 
colour to the plaintiff, the plaintiff may either tra- 
verſe or totally deny the fact of the deſcent ; or he 
may confeſs or avoid it, by replying, “ That true it 
is that ſuch deſcent happened, but that ſince the 
deſcent the deſcendant himſelf demiſed the lands 
to the plaintiff for term of lie.” 

Colour (color), fignifies a probable plea, but what Colour in pleads 
is in fact falſe; and this end, to draw the 
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of the cauſe from the jury to the judges : and there- 
fore colour ought to be matter in law, or doubtful 
to the jury. | | 

The replication, where new matter is offered, 
concludes with hoc paratus ęſi verificare, ſo as to give 
the defendant an opportunity to rejoin ; but if the 
plaintiff takes iſſue on the defendant's plea, and it 
be a matter to be tried by a jury, then it concludes 
to the country. | | | 

But if there is new matter in the replication, the 


_ defendant may rejoin, or put in his anſwer, called a 


rejoinder (rejundtio), which is to be a ſufficient an- 
ſwer to the replication, and follow and enforce the 
matter of the barpleaded : and if the defendant de- 
part therefrom, the rejoinder is not good. 2 Lill. 
Ar. 433. 

Departure in pleading is when the ſecond plea 
contains matter not purſuant to the former, and 
which does not fortify the ſame; and when the re- 
joinder contains new matter ſubſequent to the mat- 
ter, or not fortifying the ſame, this is regularly a 
departure. Co. Litt. 304. But where a man pleads 
any thing which he could not have ſhewed at firſt, 
it hall never be reckoned a departure; ſo where he 
fortifies it in the ſame manner that he pleaded it; 
but if he fortifies in another manner, as by ſpecial 
cuſtom, it will be a departure. Yelv. 14. Dyer 253. 
Stile 260, Fon. 262. Leon. 156. Cro. Car. 257. 


Surrejoinder, &c. The plaintiff may anſwer this by way of ſurrejoinder 


(quadruplicatio), upon which the defendant may re- 
butt; and the plaintiff may anſwer him by a ſur- 


- rebutter, k 
Pleadings ſeldom 


It is very ſeldom the pleadings run to ſuch a 
length, unleſs in aCtions of treſpaſs; there the 
plaintiff, after has alledged in the declaration a 
general wrong, may, in his replication, after an 
evaſive plea by the defendant, reduce that general 
wrong to a more particular certainty, by aſſigning the 
injury afreſh, with all its ſpecific circumſtances, in 
ſuch manner as clearly to aſcertain and identify it, 
conſiſtently with his general complaint; which is 

| hs | called 
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called a new or novel aſſignment, As if the plaintiff Novel aſſign- 
in treſpaſs declares on a breach of his cloſe in D; ment. 


and the defendant pleads that the place where the 
injury is ſaid to have happened, is a certain place of 
paſture in D, which deſcended to him from B his 
father, and ſo is his own freehold; the plaintiff may 
reply and aſſign another cloſe in D, ſpecifying the 
abuttals and boundaries, as the real place of the in- 
jury; which in fact amounts to a new declaration, 
to which the defendant may juſtify, by alledging 
new matter; and frequently ſuch juſtifications lead 
the parties into thoſe great length of pleadings be- 
fore they join iſſue, 

They are ſometimes met with in replevin; but 
moſtly before they come to a rebutter, there is a 
demurrer, which brings the matter of law to an 
iſſue before the court. 


It hath been previouſly obſerved, that duplicity of Duplicity to be 
pleading muſt be avoided. Every plea muſt be avoided. 


{imple, intire, connected, and confined to a ſingle 
point : it muſt never be entangled with a variety of 
diſtin independent anſwers to the ſame matter; 
which muſt require as many different replies, and 
introduce a multitude of iſſues upon one and the 
ſame diſpute; for this would often embarraſs the 


jury, and ſometimes the court itſelf, and at all 


events would greatly enhance the expence of the 
parties; yet it is frequently expedient to plead in 
ſuch a manner, as to avoid any implied admiſſion of 
a fact, which cannot with propriety or ſafety be 


poſitively affirmed or denied. And this may be Proteſtation. 
done by proteſtation, whereby the party interpoſes an 
oblique allegation or denial of ſome fact, proteſting 
that ſuch matter does or does not exiſt; and at 
the ſame time avoiding a direct affirmation or denial, 
Co, Litt. 124. b. and it muſt come after præcludi non, 
and not before in law. Com. 216. 5. The uſe of The uſe of mak- 
it is, to fave the party from being concluded with 
reſpe& to ſome fact or circumſtance, which cannot 
be directly affirmed or denied without falling into 
duplicity of pleading z =_ which, yet, if he did not 


3 thus 


ing proteſtation 
in pleading, 
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thus enter his proteſt, he might be deemed to have 
When neceſſary tacitly waived or admitted. Thus, if a defendant, 
to be male. hy way of inducement to the point of his defence, 
| alledges (among other matters) a particular mode of | 
ſeiſin or tenure, which the plaintiff is unwilling to 
admit, and yet deſires to take iſſue upon the principal 
point of the defence; he muſt deny the ſeiſin or 
tenure by way of proteſtation, and then traverſe the 
defenſive matter. So if an award be ſet forth by the | 
plaintiff and he can aſſign a breach in one part of 
it, v:z, the nonpayment of a ſum of money, and yet 
is afraid to admit the performance of the reſt of the 
award, to aver in general a nonperformance of any | 
part of it, Jeſt ſomething ſhould appear to have 
been performed; he may, to ſave himſelf any ad- 
vantage he might hereafter make of the general non- | 
performance, by alledging that by proteſtation; and 
plead only the nonpayment of the money. Co. Lett. | 
126. Reg. Plac. 70. 18. Vin, Ab. Title Proteflation, 
When it ſhall be In any ſtage of the pleadings, when either fide ad- 
”_ rep gee q vances or affirms any new matter, he uſually (as has 
how to conclude, been ſaid) avers it to be true; on the other hand, 
; when either ſide traverſes or denies the facts 
pleaded, he uſually tenders an iſſue; the language 
of which is different according to the party by | 
whom the iſſue is tendered: for if the traverſe or | 
denial comes from the defendant, the iſſue is tendered | 
in this manner, „ and of this he puts himſelf upon the | 
& country,” thereby ſubmitting himſelf to the judg- 
ment of his peers: but if the traverſe lies upon the 
plaintiff, he tenders the iſſue, or prays the judgment 
of his peers againſt the defendant thus, and this he | 
«© prays may be enquired of the country,” | 
But if either {ide (as for inſtance) the defendant 
pleads a ſpecial negative plea, not traverſing or deny- 
ing any thing that was before alledged, but diſ- 
cloſing ſome new negative matter; as where the 
ſuit is on a bond, conditioned to perform an award, 
and the defendant pleads, negatively, that no 
award was made out, he tenders no iſſue up- 
on his plea; becauſe it does not yet appear 
| whether 
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whether the fact will be diſputed, the plaintiff not 
having yet aſſerted the exiſtence of any award; but 
when the plaintiff replies, and ſets forth an actual 
ſpecific award, if then the defendant traverſes the 
replication, and denies the making of any ſuch award, 
he then, and not before, tenders an iſſue to the 
plaintiff. For when, in the courſe of pleading, they 
come to a point which is affirmed on one ſide, and 
denied on the other, they are then ſaid to be at iſſue; 
and all their debates being at laſt contracted into a 
ſingle point, muſt now be determined either in fa- 
vour of the plaintiff or defendant. 5 
Iſſue (exitus, from the French iſſuer, i. e. emanare) Iſſue ia fact. 
generally ſignifies the point of matter iſſuing out of 
tre allegations and pleas of the plaintiff and defend- 
ant, conſiſting regularly upon an affirmative and 
negative to be tried by twelve men, 1 /n/, 126. 11. 
Rep. 10. | | | 
But there is likewiſe an iſſue upon the matter of In law, 
law, that is, where there'is a demurrer to the de- 
claration, plea, replication, &c. and a joinder there- 
to, which is to be determined by the judges, 1. /n/f, 
71, 72. 
Demurrer, cometh of the Latin word demorari, Demurrer. 
to abide; therefore he who demurs in law is ſaid to 
abide upon the point in queſtion, for it confeſſes 
the facts to be true, as ſtated by the oppoſite party; 
as if the matter of the plaintiff's complaint be inſuf- 
ficient in law, as by not aſſigning any ſufficient treſ- 
paſs, then the defendant demurs to the declaration : 
if, on the other hand, the defendant's excuſe or 
plea be invalid, as if he pleads that he committed 
the treſpaſs by authority from a ſtranger, without 
ſetting out the ſtranger's right; here the plaintiff 
may demur in law to the plea; and ſo on in every 
other part of the proceedings, where either ſide per- 
ceives any material objection in point of law, upon 
which he may reſt his caſe. | 
Demurrers are general or ſpecial ; general, where General demur- 
no particular cauſe is alledged ; ſpecial, where the er or K 
particular objection is pointed out, and inſiſted 
E 4 upon 
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upon as the cauſe of demurrer; and that as a general 


demurrer confeſſeth all ſuch matters of fact as are 


ſufficiently pleaded, ſo he that demurs ſpecially, can 
take no advantage of any other matter of form than 
what is expreſſed therein; but he may of any other 
matter of ſubſtance. Co, Lil. 72. a 10 Co, 88, Mat- 
ters of ſubſtance, that is, the omiſſion of ſuch ma- 
terial things as are neceſſary to ſhew a right in the 
plaintiff, or material for the defendant in his plea, 
may be taken advantage of on a general demur- 
rer; but matter of form merely, muſt be ſpecially 
alledged, and aſſigned as cauſes of demurrer. Stat. 
27 Eliz. c. 5. Se. 1. 10 Co. 88. Dosi. plac, 118. 
2 Ld. Ray. 798. 2 Salk. 678. pl. 5. Stat. 4& 5 


Ann. c. 16. 


The form of ſuch demurrer is, “ averring the 
& declaration or plea, replication or rejuinder, to be 
& 7nſufficient in law to maintain the action or defence; 
„ and therefore praying judgment for want of ſuffi- 
& cent matter alledged,” And upon either a general 
or ſpecial demurrer, the oppoſite party ** avers 
it to be ſufficient,” which is called a juinder in de- 
murrer, and then the parties are at I ue in point of 
law. Co. Lit. 7. --- 

It may not be improper to obſerve, that during 
the whole of theſe proceedings, viz. from the de- 
livery of the declaration, it is neceſſary that both 
the parties be kept or continued in court from day 
to day, until the final determination- of the ſuit, 
For the court can determine nothing, unleſs in the 
preſence of both the parties, in perſon or by their 
attornies, or upon default of one of them, after ap- 
pearance, and a time prefixed for their appearance 
in court again: therefore, in the courſe of pleading, 
if either party neglects to put in his declaration, 
plea, replication, rejoinder, and the like, within 
the time allotted by the ſtanding rules of the court, 
the plaintiff, if the omiſſien be his, is ſaid to be 


nonſuit, or not to follow and purſue his complaint, 


and ſhall loſe the benefit of his writ; or if it be on 

the ſide of the defendant, 9 muſt be againſt 

him 
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him, for ſuch his default, And as well before iſſue 
or demurrer joined, as after, a day is continually 
given and entered upon the record, for the parties to 
appear from time to time, as the exigence of the caſe 
may require, The giving of this day is called the 
continuance, becauſe thereby the proceedings are con- 
tinued, without interruption, from one adjournment 
to another, If theſe continuances are omitted, the 
cauſe is thereby diſcontinued, and the defendant is 
diſcharged ſine die, without day, for this term: for by 
his appearance in court he has obeyed the command 
of the king's writ, and unleſs he be adjourned over to 
a day certain, he is no longer bound to attend that 
ſummons ; but he muſt be warned afreſh, and the 
whole muſt begin de novo. | 
It has been already ſaid, that demurrers are to be Demurrer, how 
determined by the judges of the court, upon ſolemn then ate brought 
on to be argued, 
argument by counſel on both ſides; and to that end 
a demurrer book is made up by the attorney in this 
court, who is to ſupport the demurrer, containing all 
the proceedings at length, which are afterwards . 
entered on record, and delivered to the ſecondary in 
court; a brief is then given to a ſerjeant to move 
for a con/ilium (dies conjilit) a day to hear the counſel Confilium, 
on both fides, which is granted by the court on the 
reading of the record ; the rule is then drawn up 
for that purpoſe, and the cauſe entered, copies of the 
demurrer book are then made and delivered to each 
judge to peruſe, one week at leaſt before the day Now two days, 
appointed for the argument by the plaintiff's attor- 
ney, two of which are to be paid for by the attorney 
for the defendant two days before the argument, or 
he is not to be heard, R. E. 27 Car. 2. R. M. 
6 Geo. 2. On the day appointed, the ſerjeants on each 
fide argue the demurrer, which is then determined 
by the court, and judgment is thereupon. accord- 
ingly given. If the action be in debt, and judg- In debt judg- 
ment is given for the plaintiff, the judgment is final; wert fine. 
but if in caſe a writ of inquiry of damages muſt In caſe interlo- 
be awarded, before the plaintiff can have final judg- Oy 
ment, If judgment be for the defendant, the 
| judgment 
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judgment is, that the plaintiff “ nihil capiat per 
v6 breve,” take nothing by his writ, and that the 
defendint “ eat ſine die, go without day. HWord's 
Inſti. 603. "Thus is an iſſue in Jaw or demurrer diſ- 


poſed of. 
Ive in fatto An iſſue of fact is, where the fact only, and not 
bc tricd, the law, is diſputed : and when he that denies or 


traverſes the fact pleaded by his antagoniſt has ten- 
dered the iſſue thus, “ and this he prays may be en- 
« quired of by the country,” or, * and of this he puts 
* himſelf on the country,” it may immediately be ſub- 
joined by the other party; “and the ſaid A. B. doth 
« the lite; which done, the iſſue is ſaid to be join- 
ed, both parties having agreed to reſt the fate of the 
cauſe on the truth of the fact in queſtion to the de- 

| termination of a jury. | 
ples of puis dar- It may ſometimes happen, that after the defend» 
reign continuance. ant has pleaded, nay even after iſſue or demurrer 
Joined, there may have ariſen ſome new matter, 
which is proper for the defendant to plead; as, that 
the plaintiff, being a feme ſole, is ſince married, or 
that ſhe has given the defendant a releaſe, and the 
like; here, if the defendant takes advantage of this 
new matter as early as he poſſibly can, viz. at the 
day given for his next appearance, he is permitted to 
plead it, and is called a plea, puis darrein centinu- 
ance, or ſince the Jaſt adjournment : for it would be 
unjuſt to exclude him from the benefit of this new 
defence, which it was not in his power to make 
when he pleaded the former: it is dangerous to rely 
on ſuch a plea, without due conſideration : for it 
confeſſes the matter which was before in diſpute be - 
| tween the parties, Cro. Eliz. 49.; and it is not 
allowed to be put in, if any continuance has inter- 
vened between the ariſing of this freſh matter, and 
the pleading of it ; for then the defendant is guilty 
of neglect, or /aches, and is ſuppoſed to rely on the 
merits of his former plea: alfo, it is not allowed after 
a demurrer is determined, or verdict given ; becauſe 
then relief may be had in another way, namely, by 


writ of audita quærela, which is in the nature of a 


3 
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bill in equity, to be relieved againſt the oppreſſion 
of the plaintiff, This writ is now almoſt rendered 
uſeleſs, fince the courts have ſhewn ſo much indulg- 
ence in granting a ſummary relief upon motion. £4. 


Raym. 439. 


When the parties are at iſſue, as before mentioned, Fezire, 


the court awards a writ of vcnire facias upon the roll, 
commanding the ſheriff © that he cauſe to come before 
& the king's juſtices at Weltminſter (on ſuch a day) 
& twelve free and lawful men of the body of the county, 


« by whom the truth of the matter may be better known, 


© and who are neither of kin to the plaintiff or deſend- 
ant, to recognize the truth of the iſſue between the 
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parties.“ The jury is not ſummoned upon this Habeas corpora 


© 


writ, and therefore not appearing at the day, muſt 
unavoidably make default, and a compulſive proceſs 
is now awarded on the roll againſt the jurors, called 
a habeas corpora juratorum, commanding the ſheriff 
* to have the bodies of the jurers, that they appear at 
* Weſtminſter pon (the next return day after the 


trial) aii prius, unleſs before that day the chief 


& juſtice ſhall come into London or Weſtminſter”? (if 
the venue is there laid) but if the venue be laid in 
the country, as Oxford, &c. then, *“ unleſs before 
„ that time, viz. on Wedneſday the day 
&* of July the juſtices of our lord the king, appointed to 
&« take the aſſizes in and for the ſaid county, Mall firſt 
* come at Oxford, &c,” (the place where the aſſizes 
are uſually holden. ) 


juratorum. 


Theſe writs of venire, and habeas corpora juratorum, When made ro- 


are uſually ſued out together ; and if the cauſe is to 
be tried in London or Middleſex, the venire is made 
returnable the firſt return of that term wherein the 
iſſue is joined, and the habeas corpora the next return 


day after the day of trial; as, for inſtance, if the 


cauſe is to be tried the laſt ſitting within the term, 
then if the general return happens after that day, 
that is, the proper return day for it : if after term, 
the firſt general return day of the next term: if it is 
a country cauſe, the venire is made returnable on 
the laſt general return of the ſame term wherein = 

: ue 


turnable, 
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iſſue is joined, viz, Hilary or Trinity terms; which 
from the making up the iſſue therein, are uſually 
called iſſuable terms, and the habeas corpora on the 
| firſt general return of Eaſter ; they are taken to the 
ſheriff of the county where the venue is laid, who 
returns the names of the jurors in a pane] annexed 
to the writ (vi) a little pane, or oblong piece of 

parchment, | | 

If the ſheriff bea If the ſheriff be not an indifferent perſon, as if 
party, vere to. he be a party in the ſuit, or be related by either 
$9906 £0102” blood or affinity to either of the parties, he is not 
then truſted to return the jury; but the venire ſhall 

be directed to the coroners, who in this, as in many 

other inſtances, are the ſubſtitutes of the ſheriff, to 

execute proceſs, when he is deemed an improper 

perſon, If any exception lies to the coroners, the 

venire ſhall be directed to two clerks of the court, 

or two perſons of the county named by the court, 

and ſworn ; and theſe two, who are called elifors, 

or electors, ſhall indifferently name the jury, and 

their return is final. Forteſcue de laud. c. 25, The 

clauſe of niſi prius was inſerted by Stat. V. 2. 13 

Ed. 1. c. 30. then the pleadings on both ſides are 

fairly entered on a piece of parchment ſtamped, 

Record. which is called a record of ni/j prius, and having 
paſſed through the proper offices, is delivered to the 

judge's marſhal, with the habeas corpora juratorum, 

and ſheriff's return annexed, who enters the cauſe 

for trial : on the day appointed the parties attend, 

and the cauſe is called on in its due courſe : the 

record, or a {ſhort account of it, is then handed to 

the judge, to peruſe and obſerve the pleadings, and 

ſee what iſſues the parties are to maintain and prove, 

while the jury is called and ſworn : the caſe is then 

opened, firſt on the part of the plaintiff, and after- 

wards for the defendant, by their counſel ; and when 

the evidence is gone through on both ſides, the 

judge, in preſence of the parties, the counſel, and 

all others, ſums up the whole to the jurors, with 

ſuch remarks as he thinks neceſſary for their direction, 

and giving them his opinion of law ariſing * 

ak 
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that evidence; upon which the jury are to conſider 

and return their verdict at the bar, which, when Vergi&. 
done, is recorded in court by the clerk of the miſs 

prins, and then they are diſcharged, 

If the iſſue be found either for the plaintiff or Pefea. 
defendant, or ſpecially, or if the plaintiff makes 
default, or is nonſuit, it is entered on the record, 
and is called a paſtea, which being entered, judg- 
ment may be ſigned thereon, unleſs ordered by the 
court to the contrary, for the verdict may be ſuſ- 
pended for certain cauſes by a motion for a new 
trial, or arreſted, . 6 Mod. 22. Salk, 649. Some- Jury may find a 
times, if there ariſes in the caſe any difficult matter Pecial ves. 
of law, the jury, for the ſake of better information, 
and to avoid the danger of having their verdict at- 
tainted, will find a ſpecial verdict ; which is . 
ed on the Stat. Heim, 2. 13 Ed. 1. c. 30. ſect. 2. 
and herein is ſtated the naked facts as they find then 
to be proved, and pray the advice of the court 
thereon ; concluding conditionally, ©* that if upon 
« the whole matter the court ſhall be of opinion that the 
e plaintiff had cauſe of action, they then find for the 
* plaintiff; if otherwiſe, then for the defendant.” 

This is entered at length on the record, and after- 
wards argued and determined in court. 

Another method of finding a ſpecies of ſpecial Or generally, 
verdid is, when the jury find a verdict generally for 3 Us = 
the plaintiff, but ſubject nevertheleſs to the opinion court. 
of the judge, on a ſpectal caſe ſtated by the counſel 
on both ſides with regard to 2 matter of law; which 
hath this advantage over a ſpecial verdict, that i it is 
attended with much leſs expence, and obtains a 
much ſpeedier deciſion, the pęſtea being ſtayed in 
the hands of the officer of ni prius, till the queſtion 
is determined ; and the verdict is then entered for 
the plaintiff or defendant, as the caſe may happen. 

But as nothing appears upon record but the general 
verdict, the parties are precluded hereby from the 
benefit of a writ of error, if diſſatisfied with the 
Judgment of the court upon the point of law, which 


makes it a thing to be 5 that either a method. 
could 
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| , 
could be deviſed of either leſſening the expence of 
ſpecial] verdicts, or elſe of entering the caſe at 
length upon the peſlea. But in both theſe caſes 
the jury may, if they think proper, take upon them- 
ſelves to determine, at their own hazard, the com- 


plicated queſtion of fact and law, and without either 


Judgment may 
be ſtayed ſor 
cauſes. 


New trial. 


ſpecial verdict or ſpecial caſe, may find a verdié 
abſolutely either for the plaintiff or defendant, Co, 
Litt. 380. 

But to return to the verdict of the jury, where 


it is generally found either for the plaintiff or de- 


fendant. In this caſe it has been already obſerved, 
that the judgment may be ſtayed for certain cauſee, 
or finally arreſted ; for it cannot be entered until the 
next term after trial had, unleſs the cauſe be tried 


within the term; ſo that if any defect of juſtice 


happened at the trial, by ſurprize, inadvertency, or 
miſconduct, the party may have relief in the court 
by obtaining a new trial; or if, notwithſtanding 
the fact be regularly decided, it appears that the 
complaint was either not actionable in itſelf, or not 
made with ſufficient preciſion and accuracy, the 
party may ſuperſede it, by arre/iing or ſlaying the 


judgment. 


Cauſes of ſuſpending the judgment by granting 
a new trial, are at preſent wholly extrinſic, ariſing 
from matter foreign to, or dehors, the record, Of 
this ſort are want of notice of trial, or any flagrant 
miſbehaviour of the party prevailing towards the 
jury, which may have influenced their verdict; or 
any groſs mifbehaviour of the jury amongſt them- 
ſelves : alſo, if it appears by the judges report, cer- 
tified to the court, that the jury have brought in a 
verdict without, or contrary to evidence, ſo that 
he is reaſonably diſſatisfied therewith, Bull. mp 
prius, 303-4.; or if they have given exorbitant da- 
mages, Comb. 357.; or if the judge himſelf has miſ- 
directed the jury, ſo that they found an unjuſtifiable 
verdict; for theſe and other reaſons of the like kind, 
the court will award a ſecond trial, But if two 
Juries agree in the ſame, or a ſimilar verdict, a third 
is 
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is ſeldom awarded, 6 Mod. 22.; for the law will 
not readily ſuppoſe, that the verdict of any one ſub- 
ſequent jury can countervail the oaths of the two 
preceding ones. 


This mode of granting a new trial, particularly New trial is of a 


where it could be ſhewn that the jury had groſsly _ very an- 


miſbehaved themſelves, is of a date extremely an- 
tient, and there are inſtances in the year books of 
the reigns of Ed. 3. H. 4 & 7. of judgments being 
ſtayed (even after a trial at bar), and new venires 
awarded, becauſe the jury had eat and drank with- 
out conſent of the judge, and becauſe the plaintiff 
had privately given a paper to a juryman before he 
was ſworn. Brook. Ab. tit. verd. 17, 18. 75, And 
upon theſe Glynn Ch. Juſ. in 1655. grounded the 
firſt precedent that is reported for granting a new 
trial upon account of exceſſive damages given by 
the jury; apprehending with reaſon, that notorious 


partiality in the jurors was a principal ſpecies of 


miſbehaviour, Stile 466. A few years before, a 
practice took riſe in this court of granting new trials 
upon the mere certificate of the judge (unleſs for- 
tied by any report of the evidence) that the verdict 
had paſſed againſt his opinion; and at that time 
was clearly held for law, that whatever matter was 
of force to avoid a verdict, ought to be returned 
upon the peſtea, and not merely ſurmiſed to the 
court ; leſt poſterity ſhould wonder why a new ve- 
nire was awarded, without any ſufficient reaſon ap- 
pearing upon the record. Cro. Eliz. 616. Palm. 325. 
1 Brownl, 227. But very early in the reign of 
Charles the Second, new trials were granted upon 
affidavits, 1 Sid. 235. 2 Lev. 140. and the former 
ſtrictneſs of the courts of law, in reſpect of new 
trials, having driven many parties into courts of 
equity to be relieved from oppreſſive verdicts, they 
are now more liberal in granting them, the maxim 
at preſent adopted being this, at in all caſes of 
„ moment, where juſtice is not done upon one trial, the 
« iyured party is entitled ts another.“ 1 Bur. 39 7 . 
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the motion is by 


affidavit. 
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The ground for a new trial {if the matter be ſuch 
as did not, or could not appear to the judge who pre- 
fided at niſi prius) is diſcloſed to the court by affi- 


davit: if it ariſes from what paſſed at the trial, it is 


Cannot be made 
after the appear» 
ance day of re- 
turn of habeas 
Corpus, 


Arreſt of judge 
ment, 


taken from the judge's information, who uſually 
makes a ſpecial report of the evidence. Counſel are 
heard on both ſides to impeach or eſtabliſh the ver- 
dict, and the court give their reaſons at large why a 
new examination ought or ought not to be allowed : 
the true import of the evidence is duly weighed, falſe 
colours are taken off, and all points of law which 
aroſe at the trial are upon full deliberation clearly 
explained and ſettled. 

A motion for a new trial cannot be made after 
the appearance day of the return of the habeas cor- 
pora juratorum, unleſs the foundation of the motion 
be a fact not diſcloſed to the party till after that 
time. Barnes 443. 

Arreſt of judgment ariſes from extrinſic cauſes, 
appearing upon the face of the record; as, if the 
caſe laid in the declaration is not ſufficient, in point 
of law, to found an action upon, or where the verdict 
materially differs from the pleadings and iſſue there- 
on; and the rule with regard to arreſts of judgment 
upon matter of law is, © that whatever is alledged in 
« arreft of judgment, muſt be ſuch matter as would, 


e upon demurrer, have been ſufficient to overturn the 


& action or plea ;” as if, on an action of ſlander, in 
calling the plaintiff a Jew, the defendant denies 
the words, and the iſſue is joined thereon. Now, 
if a verdict be found for the plaintiff, that the words 
were actually ſpoken whereby the fact is eſtabliſn- 
ed, ſtill the defendant may move in arreſt of judg- 
ment, that to call a man a 7ew- is not actionable; 
and if the court be of that opinion, the judgment 
ſhall be arreſted, and never entered for the plaintiff, 
Exceptions that are moved in arreſt of judgment, 
muſt be much more material and glaring than ſuch 
as will maintain a demurrer ; or, in other words, 
many inaccuracies and omiſſions, which would be 

| fatal, 
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fatal, if early obſerved, are cured by a ſubſ-quent 
verdict, and not ſuffered, in the laſt ſtage of a cauſe, 
to unravel the whole proceedings. 


Trial by record, is only uſed in one particular Trial by records 


inſtance : and that is, where a matter of record is 
pleaded in any action, as a fine, a judgment, or the 
like; and the oppoſite party pleads, * nul tiel 
„% record,” that there is no ſuch record exiſting : 
upon this, iſſue is tendered and joined; and here- 
upon the party pleading the record, has a day given 
him to produce it, on which day proclamation is 
made in court for him to bring forth the record by 
« him in pleading alledged, or elſe he ſhall be con- 
« Aemned; and on his failure the plaintiff ſhall 
have judgment to recover. The trial of this iſſue 
is merely by the record ; for, as Sir Edward Coke 
obſerves, a record or inrollment is a monument of 
ſo high a nature, and importeth in itſelf ſuch abſo- 
lute verity, that if it be pleaded, that there is no ſuch 
record, it ſhall not receive any trial by witneſs, 
jury, or otherwiſe, but only by itſelf, 1 f. 117. 
260. Thus titles of nobility, as whether earl or no 
earl, baron or no baron, ſhall be tried by the king's 
writ or patent only, which is matter of record. 
6 Rep. 53. Alſo in caſe of an alien, whether alien, 
friend, or enemy, ſhall be tried by the league or treaty 
between his ſovereign and ours; for every league or 
treaty is of record, 9 Rep. 31.; and alſo, whether a 
manor be held in antient demeſne, or not, ſhall be 
tried by the record of Doomſday in the Exchequer. 


If judgment is not arreſted or ſuſpended by a Judgments 
new trial, it is then to be entered on the roll or hat. 


record of the court; and judgments are the ſen- 
tences of the law, pronounced by the court upon 
the matter contained in the record, and are of four 
ſorts : fit, where the facts are confeſſed by the 
parties, and the law determined by the court; as in 
caſe of judgment upon demurrer : ſecondly, where. 
the Jaw is admitted by the parties, and the facts 
diſputed, as in caſe of judgment on a verdid : 
thirdly, where both the fact, and the law ariſing 
| F thereon, 
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thereon, are admitted by the defendant, which is 
the caſe of judgment by confeſſion or default: or, 
laily, where the plaintiff is convinced that either 
fact, or law, or both, are inſufficient to ſupport his 
action, and therefore abandons or withdraws his 
proſecution ; which is the caſe in judgments upon a 
nonſuit or retraxit. 
Judgment is the The judgment, though pronounced or awarded 
| re by the judges, is not their determination or ſen- 
eee by tence, but the determination and ſentence of the 
the judges, law; it is the concluſion that naturally and regu- 
larly follows from the premiſes of law and faQ, 
which ſtands thus: Againſt him who hath rode over 
my corn, I may recover damages by law; but F. 
hath rode over my corn, therefore I ſhall recover 
damages againſt A. If the major propoſition be 
denied, this is a demurrer in law: if the minor, it 
is then an iſſue in fact; but if both be confeſſed (or 
determined) to be right, the concluſion or judgment 
of the court cannot but follow. Which judgment 
or cogcluſion depends not therefore on the arhitrary 
caprice of the judge, but on the ſettled and inva- 
riable principles of juſtice. The judgment, in ſhort, 
is the remedy preſcribed by law for the redreſs of in- 
juries; and the ſuit or action is the vehicle or 
means of adminiſtering it. What that remedy may 
be, is indeed the reſult of deliberation and ſtudy to 
point out, and therefore the ſtyle of the judgment is, 
not that it is decreed or reſolved by the court; for 
then the judgment might appear to be their own ; 
but „ it is conſidered,” conſideratum eft per curiam, 
that the plaintiff do recover his damages, his debt, 
his poſſeſſion, and the like: which implies that the 
judgment is none of their own ; but the act of the 
law pronounced and declared by the court after due 
deliberation and enquiry. 
There are two All theſe ſpecies of judgments are either inter- 
forts of jvdg> Jocutory or final, Interlocutory judgments are ſuch 
mente. . . . 
as are given in the middle of a cauſe, upon ſome 
plea, proceedings, or default, which is only inter- 
mediate, and does not finally determine or complete 
| net the 
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the ſuit. Of this nature are all judgments for the 
plaintiff, upon pleas in abatement of the ſuit or ac- 
tion; in which it is conſidered by the court, that 
the defendant do anſwer over, reſpondeat ouſter ; that 
is, put in a more ſubſtantial plea, 2 Saund. 30. 
It is eaſy to obſerve, that the judgment here given 
is not final, but merely interlocutory ; for there are 
afterwards farther proceedings to be had, when the 
defendant hath put in a better anſwer, 

But the interlocutory judgments moſt uſually 
ſpoken of, are thoſe incomplete judgments, wheres 
by the right of the plaintiff is indeed eſtabliſhed, but 


The moſt uſual 


interlocutory 


judgment, 


the quantum of damages ſuſtained by him is not 


aſcertained : which is a matter that cannot be done 
without the intervention of a jury. This can only 
happen where the plaintiff recovers; for when judg- 


ment is given for the defendant, it is always com- 


- plete as well as final. And this happens, in the firſt 
place, where the defendant ſuffers judgment to go 
againſt him by default, or zihil dicit; as if he puts 
in no plea at all to the plaintiff's declaration: by 
confeſſion, or cognovit attionem, when he acknow- 
ledges the plaintiff's demand to be juſt: or by non 
ſum informatus, when the defendant's attorney de- 
clares he has no inſtructions to ſay any thing in an- 
ſwer to the plaiatiff, or in defence of his client; 
which is a ſpecies of judgment by default, If theſe, 
or any of them, happen in actions where the ſpecific 
thing ſued for is recovered, as in actions of debt for 
a ſum certain, the judgment is abſolutely complete; 
and therefore it is very uſual, in order to ſtrengthen 
a creditor's ſecurity, for the debtor to execute a 
warrant of attorney to ſome nominee of the creditor, 
empowering him to confeſs a judgment by either of 
the ways juſt now mentioned (by n1hil dicit, cognovit 
atitonem, or non ſum inf,rmatus), in an action of 
debt to be brought by the creditor againſt the debtor 
for the ſpecific ſum due: which judgment, when 
confeſſed, is abſolutely complete and binding; pro- 
vided the ſame (as is alſo required in all other judg- 
ments) be regularly docqueted, that is, abſtracted 

*. and 
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and entered in a book, according to the directions 
of the ſtatute of 4 and 5 W. & MH. c. 20. But where 
damages are to be recovered, a jury muſt be called 
in to aſſeſs them; unleſs the defendant, to ſave 
charges, will conſeſs the whole damages laid in 
the declaration; otherwiſe the entry of the judgment 
is, „“ that the plaintiff ought to recover his damages 
&« (indefinitely) ; but becauſe the court know not what 
« damages the ſaid plainitff hath ſuſtained, therefore the 
* ſheriff is commanded, that by the eaths ef twelve hon:fl 
« and lawful men, he enquire into the ſaid damages, 
Inquiry, « and return ſuch inquiſition into court.” This proceſs 
is called a writ of enquiry; in the execution of 
which the ſheriff fits as judge, and tries by a jury, 
ſubje to nearly the ſame law and conditions as the 
trial by jury at i prius, what damages the p'aintiff 
hath nearly ſuſtained ; and when their verdi& is 
given, which muſt aſſeſs ſome damages, the ſheriff 
returns the jnquiſition, which is entered upon the 
roll in the manner of a po/tza ; ©* and thereupon it is 
« conſidered, that the plaintiff receive the exact ſum of 
*« the damages ſo aſſeſſed.” In like manner, when a 
demurrer is determined for the plaintiff, upon an 
actid wherein damages are recovered, the judgment 
is alſo incomplete, without the aid of a writ of en- 

quĩry. | 
Final juegments, Final judgments are ſuch as at once put an end to 
the definition of. the action, by declaring that the plaintiff has either 
entitled himſelf, or has not, to recover the remedy 
he ſues for. In which caſe, if the judgment be for 
the plaintiff, it is alſo conſidered that the defendant 
&« be either amerced, for his wilful delay of juſtice, in 
« not immediately obeying the king's writ, by rendering 
„the plaintiff his due, 5 Rep. 49. or be taken up, 
jo pay à fine to the king, in caſe of any forcible injury.” 
Though now, by Stat. 5 and 6 W. & M. c. 12. 
% no writ of capias ſhall iſſue for this fine, but the 
4 plaintiff ſhall pay 6s. 8d. and be allowed it againſt 
* the defendant among his other coſts.” And 
therefore in judgments in this court, they enter that 
the fine is remitted, and in the king's bench they 
take 
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take no notice of any fine, or capias at all, Salk, 54. 
Carth. 390. ; but if judgment be for the defendant, 
te then it is conſidered, that the plaintiff, and his 
«& pledges of proſecuting, be (nominally) amerced for 
« his falſe ' ſuit; and that the defendant may go 
« without a day, eat fine die; that is, without any 
& farther continuance or adjournment ; the king's 
« writ, commanding his attendance, being now 
« fully ſatisfied, and his innocence publickly 
« cleared.” 


After judgment is entered, execution will imme- Execution fol- 
diately follow, unleſs the party condemned thinks 1 


himſelf unjuſtly aggrieved by any of the proceed- 
ings; and then he has his remedy to reverſe them 
by ſeveral writs in the nature of appeals, viz. au- 
dita guærela, or writ of error, That of attaint, being 
(fince the practice of granting new trials) ſuſpend- 
ed, and there has not been an inſtance of one in 
our books for many years. Vide Cro. Elix. 309. Cre. 
ac. 90. 
Y At querela is where the defendant, againſt 
whom judgment is recovered, and who is therefore 
in danger of execution, or perhaps actually in exe- 
cution, may be relieved upon good matter of diſ- 
charge, which has happened ſince the judgment; 
as if the plaintiff hath given him a general releaſe; 
or, if the defendant hath paid the debt to the plain- 
tiff, without entering ſatisfaction on the record. In 
theſe and the like caſes, wherein the defendant hath 


good matter to plead, but hath had no opportunity 


of pleading it, an audita quærela lies, in the nature of 


a bill in equity, to be relieved againſt the oppreſſion 
of the plaintiff, It is a writ directed to the court, 
ſtating that the complaint of the defendant hath 
been heard, audita querela defendentis, and then ſet- 
ting out the matter of complaint ; it at length enjoins 
the court to call the parties before them, and, hav- 
ing heard their allegations and proofs, to cauſe juſtice 
to be done between them. It alſo lies for bail, 
when judgment is obtained againſt them by ſcire 
Facias, to anſwer the debt of their principal; and 

| # : = it 


Audita querelg 
almoſt out of 
practice. 


7 


Of the Pꝛateedings in this Court. 


it happens afterwards that the original judgment 
againſt their principal is reverſed: for here the bail, 
aſtet judgment had againſt them, have no opportunity 
to plead this ſpecial matter, and therefore they ſhall 
have redreſs by audita quærela, which is a writ of a 


moſt remedial nature, and ſeems to have been in- 


Tf judgment not 
arrefled, or no 
new trial, exe- 
cution follows, 


Execution is 
adapted to the 
action. 


Executions in 
different actions. 


vented, leſt in any caſe there ſhould be an oppreſſive 
defect of juſtice, where a party has a good defence, 
but by the ordinary forms of law had no opportunity 
to make it. 1 Roll. Abridg. 308. Finch 88. F. N. B. 
102, But the indulgence now ſhewn by the courts, 
in granting a ſummary relief upon motion, in caſes 
of ſuch evident oppreſſion, has almoſt rendered uſe- 
leſs the writ of audita guerela, and driven it quite 
out of practice. L. Raym. 439. 

But if the judgment cannot be arreſted, or the 
party obtain a new trial, execution will follow; un- 
leſs the party condemned thinks himſelf unjuſtly 
aggrieved by any of the proceedings; and then he 
has his remedy to reverſe the ſame, by bringing a 
writ of error: but he that brings it muſt find ſub- 
ſtantial bail to proſecute the ſame in many caſes, and 
muſt bring it in time ſo as to prevent the plaintiff's 
proceeding, which muſt be when he is entitled to 
ſign his judgment. Stat. 3 Fac. I. c. 8. 13 Car. 2. 
c. 2. Ib and 17 Car. 2. c. 8. 

The execution of the judgment is adapted ac- 
cording to the nature of the action; therefore if the 
plaintiff recover in a real or mixed action, wherein 
the ſeiſin of the land is awarded to him, the writ is 
an habere facias ſeiſinam, or an habere facias puſ- 
feſſionem. Finch 470. Co. Lit. 34. 

Executions in actions where money only is re- 
covered, as a debt or damages (and not any ſpecific 
chattel), are of five ſorts, againſt the body of the 
defendant, called a capias ad ſati fac iendum, or againſt 
his goods and chattels, called a fier: facias; or 
againſt the goods and profits of his lands, called 
a levari facias; or againſt the goods and the poſ- 
ſeſſion of his lands, called an egit; or againſt all 
three, his body, lands, and goods, called an extent, 

; or 
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or extendi facias; but only one of theſe writs can be 

iſſued at one time. 2 IA. 143. Co. Lit. 290. L. 

Raym. 346. 3 
When the plaintiff's demand is ſatisfied, either ee 

by the voluntary payment of the defendant, or by —_ 

compulſory proceſs, or otherwiſe, ſatisfaction ought 

to be entered on the record, that the defendant may. 

not be liable hereafter to be haraſſed a ſecond time 


on the ſame account. 2 Lill. Abr. 495. 


% 


Of the Judges and Officers 
of the Court, 


T is probable, and almoſt certain, that in very The king for- 
early times, before our conſtitution arrived at nan heard | 
ö its full perfection, our kings in perſon often heard — 
and determined cauſes between party and party; but +> the ju-ges for 
- at preſent, by the long and uniform uſage of many man ages back. 

ages, our kings have delegated their whole judicial | 

power to the judges of the ſeveral courts, which 

are the grand depoſitory of the fundamental laws of 

the kingdom, and have gained a known and ſtated 

juriſdiction, regulated by certain and eſtabliſhed 

rules, which the crown itſelf cannot alter but by act 

of parliament, 2 Haw. Pl. of the Cr. 2. | 

In this diſtinct and ſeparate exiſtence of the ju- 

dicial power, in a peculiar body of men, nominated, 

indeed, but not removable at pleaſure by the crown, 

conliſts one main preſervative of-the publick liberty, 

which cannot ſubſiſt long in any ſtate, unleſs the 

adminiſtration of common juſtice be, in ſome de- 

gree, ſeparated both from the legiſlative, and alſo 

from the executive power: were it joined with the 

legiſlative, the life, liberty, and property of the 

ſubject, would be in the hands of arbitrary judges, 

whoſe deciſions would be then regulated only by 
their own opinions, and not by any fundamental 

principles of law ; which, though legiſlators may 

1 F 4 8 depart 
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depart from, yet judges are bound to obſerve, 
Were it joined with the executive, this union might 
ſoon be an overbalance for the legiſlative : for 
which reaſon, by the ſtatute of 16 Car. 1. c. 10. 
which aboliſhed the court of ſtar-chamber, effec- 
tual care is taken to remove all judicial power out 
of the hands of the king's privy council, who, as 
then was evident from recent inſtances, might ſoon 
be inclined to pronounce that for law, which was 
moſt agreeable to the prince or his officers. Nothing 
therefore is more to be avoided, in a free conſtitu- 
tion, than limiting the provinces of a judge and a 
miniſter of ſtate, 
His majeſty is His majeſty, in the eye of the law, is always 
2 in his preſent in all his courts; though he cannot per- 
- ſonally diſtribute juſtice. His judges are the mirror 
by which the king's image is reflected. It is the 
regal office, and not the royal perſon, that is 
always preſent in court, ready to undertake proſe- 
eutions, or pronounce judgment, for the benefit and 
protection of the ſubjeA. Forteſc. c. 8. 2 nfl. 
186, 
Judge to deter- lt is of the greateſt conſequence to the law of 
mine the laws; England, and to the ſubject, that the powers of 
— the judge and the jury are kept diſtinct; that the 
judges determine the law, and the jury the fact; 
and if ever they come to be confounded, it will 
prove the confuſion and deſtruction of the law of 
England, C 
The judges are The judges of this court are at preſent four in 
four in number. number: one chief juſtice, and three puiſne juſ- 
tices, created by the king's letters patent, who fit 
every day in the four terms to hear and determine 
all matters of law ariſing in civil cauſes, whether 
real, perſonal, or mixed, and compounded of both; 
and by Stat. 20 Ed. 3. c. 1. they are to take no 
fee but, of the king; their commiſſions, in early 
periods, were durante bene placito, afterwards guamdiu 
bene ſe geſſerint, 13 W. 3. c. 2. with a power to 
remove them on the addreſs of both houſes of par- 
Their com- liament; but now they are to continue in their 
miſſions, 122 e ; offices 
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offices during their good behaviour, notwithſtanding 
any demiſe of the crown (which was formerly held 
immediately to vacate their ſeats), and their full 
ſalaries are abſolutely ſecure to them during the 
continuance of their commiſſions. 1 Geo. 2. c. 23. 
This act was made at the earneſt recommendation 
of the king himſelf from the throne, declaring, 
« that he looked upon the independence and upright= 
« neſs of the judges, as eſſential to the impartial ad- 


« miniſtration of juſtice, as one of the beſt ſecurities of 


« the rights and liberties of his ſubjetts ;, and as moſt 
6 conducrve to the honour of the crown,” Com. Journ. 


3 Mar. 1761. 


By Stat. 12 & 13 W. 3. c. 2. Stat 13 * the Salaries, 


« ſalaries of the judges were aſcertained and eſta- 
« bliſned; during which reign, and until the 
« acceſion of his preſent majeſty's great grand- 
« father, George I. the ſalaries of all the judges 
« (the chief as well as the puiſne) were equal, 
*© viz, 1000/1, a year, upon whoſe acceſſion they 
„ were increaſed by diſtinct patents, from thoſe by 
« which they were appointed judges, vix. The ſa- 
_ 4 Jary of the chief juſtice of this court to double 
« his former ſalary, and thoſe of the reſt of the 
« judges, to half as much again as their former 
« ſalaries.” N 

By Stat. 32 Geo. 2. c. 35. fd. 18. © the falary 
* of every one of the puiſne judges is augmented 
6 5001.” 


By Stat. 1 Geo. 3. “. 23. ſea, 3 * the ſalaries How payable, 


ce of the judges are payable out of the annual ſum 
“ granted for the ſupport of his majeſty's houſe- 
* hold, and the honour and dignity of his crown. 
*© And by ſe. 4. they are, after the demiſe of his 
„ majeſty, to be charged upon and paid out of the 
duties granted for the uſe of his majeſty's civil 
Fe government; and until the making ſuch pro- 
e viſion, and ſecuring the continuance thereof, 
* ſuch ſalaries ſhall be paid out of the monies ap- 
46 plicable to the ſaid uſes and expences.” By 19 

Geo, 3, c. 65. the ſalaries of the puiſne judges 
„are 
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&« are increaſed to 4001. each.” The ſalaries now 
are; the lord chief juſtice 3500. per annum, the 
puiſne judges 2400/7. each per annum. 


The preſent judges are, Alexander lord Lough- 
Borough, chief juſtice ; Sir Henry Gould, Knt. ; Sir 
George. Nares, Knt. and John Heath, Eſq. 

A judge at his creation takes an oath, * That he 
« will ſerve the king, and indifferently adminiſter 
% juſttce to all men, without reſpect of perſons, take 
* 79 bribe, give no counſel where he is party, nor deny 
&« right to any, though the king by has letters, or by 
„ expreſs words, command the contrary,” &c. and 
he is anſwerable in body, land, and goods. 18 
Edt. Þ . 1. 


Officers of the Court, 


HE cuſios brevium is the firſt or principal 
officer of this court, and holds his place 
by the king's letters patent; the preſent patentees 
are John Browning, Sir Robert Eden, Baronet, Fre- 
derick Young, and Edward Gore, Eſquires, who 
execute the ſaid office by Thomas Francis Martin, 
Eſquire, their deputy. | 
There are three prothonstaries of this court, who 


hold their offices for life, and are admitted by the 


chief juſtice of the court for the time being. But 
the ſecond prothonotary is admitted on the nomina- 
tion of the cuſtos brevium, who, in right of his 
office, has that appointment. The preſent prothono- 
taries are, William Mainwaring, Henry Earl, Anthony 
Dickins, Eſquires. Their office, No. 2, in Tanfield 
Court, Inner Temple. 45 | 
In term time, they attend the fitting of the court 
at Weſiminſter, for the diſpatch of ſuch matters as 
ariſe from cauſes entered in the Office, and to in- 
form the court of the ſtate of ſuch cauſes, and cer» 
tify to them in matters of practice when required. 


One prothonotary attends every day in term (except 
the 


Officers of the Court. | 75 


the firſt and laſt days) at their office, in the fore- 
noon from eleven to one, and all attend in the af- 
ternoon from fix to eight. 

There are three ſecandaries in this court; one be- Swondaries; 
longing to each prothonotary, who has the nomi- 
nation and appointment af ſuch ſecondary. The 
preſent ſecondaries are, Henry Fothergil, Alexander 
Gerrard, and William Skin, Eſquires. In term Duty. 
time they attend the court and judges in the trea- 
ſury, to read all the records, writings, affidavits, 
petitions, papers, and exhibits; take minutes of 
all rules and orders, and draw up the ſame, and 
take recognizances in court; have the cuſtody of 
the court books, in which are entered the names of 
all cauſes on demurrer, ſpecial verdicts, and other 
matters that are to be argued in court, and of 
cauſes that are to be tried at bar; enter all commit- 
ments of priſoners, diſcontinuances, and ſatisfac- 
tions acknowledged upon record, and amend re- 
cords by order of the court, &c, ; attend trials at 
bar, c. 

Clerk of the judgments, Mr. Rowland Lickbar- Clerks of the 
roto; he draws up al final judgments after inqui- OY 
ſitions taken, verdicts obtained, or nonſuits had at 
niſi prius, and on demurrers, and iſſues joined upon 
nul tiel record; draws up and enters all continuances 
neceſlary ; draws up the award of writs of elegit and 
partition, enters the ſame with the return thereof 
upon the roll: enters all ſatisfactions upon judg- 
ments, when the ſame is done by order of a judge, 
and not in open court ; and exemplifies any of the 
above mentioned judgments, if applied for within a 
year after the ſignings of ſuch judgments. 

Clerk of the dockets and declarations, Mr. Tho- Clerk of the 
mas Sher ucod. He enters upon remembrance all dockets, 
appearances to writs of attachments of privilege, writs 
of ſcire facias, &c, filed with the prothonotaries, 
prepares ball pieces or recognizances to attachments 
of privilege, habeas corpus's, and other bailable writs 
iſſuing out of the prothonotary's office ; attends the 

court, 
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court, or a judge, when ſuch recognizances are taken, 
and when ſuch bails are juſtified, or additional bail is 
put in; and alſo, when the defendant ſurrenders 
himſelf in diſcharge of ſuch bail: makes copies of 
all ſpecial juries, certificates of declarations not 
being filed againſt priſoners ; and alſo certificates of 
writs of recordari, and writs of falſe judgment, not 
being filed according to the courſe and practice of 
the court. And, as clerk to the prothonotaries, 
makes out copies of all the ſpecial verdicts for the 
judges, and attornies concerned therein, c. 
Clerk of the re- Clerk of the reverſals, Mr. Rowland Lickbayrow ; 
verſals, he is jointly and verbally appointed by the three 
prothonotaries, draws up and enters the precipe's 
thereof on remembrances, and draws up certifi- 
cates thereof to the outlawry office; draws up and 
engrofles the bail pieces, or recognizances, in order 
to ſuch reverſals, and attends therewith; and makes 
cout the ſuper/ed:gs when neceſſary. 
Clerk of the Clerk of the treaſury, Mr. Thomas Jefferies; 


Duty, 


treaſury. he is appointed, by parole, from the lord chief 
Juſtice, | | 

Clerk of the Henry Brougham is clerk of the jurats, or one 
of the under clerks of the . treaſury, for all the 


counties in England; and is admitted by the lord 
chief juſtice of the court; and holds his place for 
life. | 

Treaſury keeper. Mr. George Stubbs is the treaſury-keeper, and 
holds his place alſo by parole appointment of the 
lord chief juſtice, 

Filacer or Filazer (filizari4s, from the latin lum) 
is an officer of this court, ſo called becauſe he files 
thoſe writs whereon he makes out proceſs. 

There are thirteen filacers, among whom the ſe- 
veral counties of England are divided, viz. 


For 


For the 
Counties of 


Bedford 
Berks 
Bucks 
Cornwall 
Glouceſter 
Hereford 
Oxon 
Worceſter 


London 
and 


Middleſex 


Suſſex 
- Surry 
Kent 


Briſtol 
Dorſet 
Poole 
Somerſet 


Suffolk 


Cambridge 
Huntingdon 


Derby 
Leiceſter 
Nattin gham 
Warwick 
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Who executed by, 


1 


| P. Jones, Eſq; 

| Executed by Mr. 
1 Roberts, No. 4, 
| Hare Court, 


J 


John Erſkine, Eſq. 
Executed by Mr, 


| 
| 


Mr. Thomas Hol- 
loway. Executed 
by Mr. Roberts. 


Mr. Clarke. Exe- 
cuted by himſelf 


Bench Office. 


Mr. Lenton. Ex- 
ecuted by Mr. 
Clarke. 


Mr. Exe · 
cuted by Mr. 
Roberts. 


Mr. Skinn. Ex- 
ecuted by Mr. 
Batten, 


at the King's 


—_———_ 


| 
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„For the Who executed by. 


Counties of - 
Mr. E. Hull. Ex- 
_ : ) ecuted by Mr. 
| Roberts, 
Norfolk ? 
Norwich 
Stafford | we Roberts, and 
Northampton executed by him- 
Salop 3 
Rutland | | 
Monmouth "I 
Eſſex Mr. King. Exe. 
Herts cuted by Mr. 
Roberts. 
Cumberland 
Northumberland Mr. Batten. Exe- 
Newcafile cuted by himſelf, 
Weſtmorland No. 4, Hare 
Devon Court. 
Lincoln Mr. Sibchorpe, 
and Executed by Mr, 
[City of Lincoln Roberts. 
Kingſton upon 
Hull Mr. Batten. Exe- 
Vork, and cuted by himſelf, 
Yorxſhire 


N. B. Filacer for the counties palatine of Cheſter, 
Lancaſter, and Durham, Mr. Roberts, newly ap- 


pointed, 


The filacers formerly living at a great diſtance New rule re- 
from the inns of court, which was thought very ſpecting the fi- 
inconvenient for the practiſers thereof, the court lei. 


there- 


What writs are 
made out by the 
filacers, 


Offirers of the Court. 


therefore thought proper to make the following 
rule in Hilary Term 1583: © Whereas it would be 
« very convenient to the ſuitors of this court, if 
te the ſeveral offices of the filacers were executed in 
© one place; and the filacers having made a pro- 
* poſal to this court for that purpoſe ; and that 
« the ground chamber at No. 4, in Hare Court, in 
ce tne Temple, will be a fit and convenient place for 
& the ſame, It is ordered by this court, that the 
cc ſeveral offices of the filacers ſhall, from and after 
« the firſt day of the next enſuing Eaſter Term, be 
«© executed in the above-mentioned chamber, and 
« that if hereafter it ſhall be found neceſſary or 
<c proper to appoint another place for the execution 
© of the ſaid offices, inſtead of the above-men- 
<« tioned chamber, this court, on application, will 


<« take the ſame into conſideration. 
« By the Court,” 


By rule 14 Fac. x. 1616. All manner of capzas, 
alias and pluries, and all other incident proceſs, be- 
fore appearance of the defendant, in all actions where- 
in proceſs of outlawry doth lie (until the exigent 
awarded), are to be made out by the filacers of 
this court only: alſo, all grand capes, pone and 
diſtringas, as well peremptory as infinite, and alſo in- 
cident proceſs, before appearance of the tenant or de- 
fendant, writs of ſeiſin, and writs to enquire of da- 
mages iſſuing before appearance of the tenant or 
defendant (but all judgments upon writs of enquiry 
of damages are to be entered with the prothono- 
tary only): alſo all writs of ſuperſedeas upon any 
capias awarded out of their own offices, and writs of 
reſcous upon the ſheriff's return: alſo the entering 
of all compearance of writs iſſuing out of their own 
offices, the entering of rolls to compel the defend- 
ants to appear, their bails upon appearance, and 
marking the firſt ſcire facias upon the ſaid bail: alſo 
view in dower, or any other aQion where it lieth 
entering thereof, and writs of view thereupon ; alſo 
all writs of retern. habend. upon nonſuit before ap- 

| pearance, 
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pearance, writs of ſecond deliverance before appear- 
ance, Writs of capias in withernam, alias and pluries; 
| likewiſe before appearance, Cc. ibid. 


They take ſpecial bail in common caſes, R. Trin. Take ſpecial bait 
11), & AM. reg. 2.; appearances are to be entered in common caſes, 


with them, R. E. 24 Car. 2. reg. 2.; procure the 
original to be ſued forth and filed, R. Trin. 1649. z 
take affidavits of debts, in order to hold to bail, af- 
fidavits of the ſervice of proceſs, file bills brought 
againſt perſons intitled to privilege of parliament, 
and make out the ſubſequent procefs thereon be- 
fore appearance. 


The clerk of the warrants, inrolments, and ef- Clerk of the 


treats is Keane Fitzgerald Eſquire, who is admitted Warrants. 


into the ſaid office by the Lord Chief Juſtice of this 
court ; his deputy Mr. Richard Lee, No. 3, Pump 
Court; he files all warrants of attorney upon judg- 
ments, iſſues, outlawries, writs of covenant, ſtamps 
all judgment papers, records, pluries capias, in out- 
lawry, and writs of covenant; alſo files the warrants 
of attorney of ſheriffs for the different counties in 
England, 


The clerk of the eſſoigns is in the appointment of Clerk of the 
the lord chief juſtice, and has uſually been granted elſoigns. 


for life. The preſent clerk is Mr. Mrigbt, and it 
is executed by Mr. Bolton, and eſſoigns are entered 


in this office in real actions only; for it is now de- 


termined that no eſſoign lies in perſonal ations ; and 
in caſe the defendant doth not effoign by the time 
limited by the rules of the court in real actions, 
the plaintiff may enter in this office a ne recipiatur 
eſſoign. | | 

In this office all judgments in this court ar doc= 
queted, purſuant to the Stat. 4 & 5 V. & M. c. 20. 
and rolls belonging to the ſeveral officers of the ſaid 
court are marked, numbered, and delivered out to 
them ; and when the proper entries are made there- 
on, they are returned into this office, and carried by 
him to the treaſury at Veſiminſter. 


The office of clerk of the juries is in the gift and Clerk of the 
nomination of the caſfos brevium for the time being. 16. 
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The preſent clerk is Mr, Thomas Bever; Mr. 
is his deputy. 
His duty is to make out writs of habeas corpord 
juratorum, for the trials of iſſues in London and 
Middleſex, and at the aflizes in the country. 
Return - office. The return office, and ice of inrolment of writs 
| for fines and recoveries, is in the nomination of the 
three puiſne judges by virtue of an act of parliament 
made in the twenty-third year of queen Elizabeth. 
Mr. Henry Barnes is clerk of the inrolments, and the 
office is executed by Mr. Lickbarrow. 
Mr. Lickbarrow returns all writs of covenant, 
entry, ſummons, and ſeiſin, in the names of the 
ſheriffs of the ſeveral counties and cities in Englana, 
and makes regular entries in books, provided at his 
own charge for that purpoſe. 
The clerk of the king's ſilver is William Dawes, 
Eſquire. 

Luis officer claims it to be his duty to inſpect 
and fee that all fines paſſed in his office have regu- 
Jarly paſſed through the ſeveral offices, conformable 
to the ufage of the court; to enter the whole of 
all fines, together with the poſt fine paid thereon, 
into books which remain in the office as records : 
he is alſo to ſtop all ſuch fines, againſt the paiſing 
of which caveats are entered, and file ſuch caveats 
with all rules of court, judges orders, and afhida- 
vits of the cogniſors, being alive, where captions 
have been brought to this office. 

All caveats, and orders for ſtopping any fines, 

| ſhall be renewed every term, and copies thereof left 
with the clerk of the king's filver, for which he is 
to demand only his ancient fee of 35. 4 d. the term; 
and in default thereof all caveats that ſhall not be ſo 
renewed, ſhall loſe their force and effect. R. E. 
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A the caption of a fine, it ſhall not paſs this office with- 
11 © Out an allocatur from a judge. R. E. g Ann. 
i. Chirograph, J he office of chirographer is held by letters pa- 
i tent trom the crown, and Sir George Colebroot, Bart. 
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is the preſent patentee, under whom James Garth, 
Eſq; is appointed ſecondary to officiate in the ſaid 
office. There is a regiſter and record-keeper be- 
longing to the ſaid office, and the chirographer ap- 
points certain clerks for the ſeveral counties in 
Pngland, | 


The chirographer draws up, and makes out, Chirographer's | 
from all parts of the fine, the final concord, and office, | 


ingroſſes a record thereof: the office is kept No. 2. 
Hare Court, Temple. 


The office of exigenter is executed by Mr. James Exigenter, 


Meadowcroft, by appointment from the chief juſtice z 
he executes the office, No. 8. Holbourn Court, Grays- 
Inn: his duty is to make exigents, proclamations up- 
oni pluries captes's, in order to proceed to outlatory : 
alſo allacaturs. 


The office of clerk of the ſuperſedeas to the exi- guperſedear, 


gent is executed by Mr. Meadnwcroft. It is his 
buſineſs to ſign all writs of ſuperſedeas to exigents 
quia improvide, &c. in the ſaid court, to prevent a 
perſon being oulawed or waived, againſt whom an 
exigent has iſſued. 


The office of the clerk of the outlawries is inci- Outlawries 


dent to the office of his majeſty's attorney general, 
and always executed by ſome perſon appointed by 


him for the time being: the preſent clerk of the 


attorney general has it, and his duty is to make out 
all writs of capias utlagatum, ſeque/irations of all 
eccleſiaſtical benefices in all perſonal actions in the ſaid 
court after the return of the exigent. Inquiſitions 
taken on ſpecial writs of capias utlagatum are tranſ- 
mitted into this office, and are here exemplified up- 
on rolls ſigned by the clerk of the outlawries, and 
then carried into the office of the king's remem- 
brancer of the court of Exchequer, and there filed 
on record, and the inquifitions themſelves, and writs 
of exigent, are filed with the cu/tos brevium. 


The moſt noble Augu/tus Henry Duke of Grafton Seal Office, 


is ſeiſed in fee tail of this office, and claimeth the 
receipt of the revenue ariſing from the ſealing of 


writs, exemplifications, and other things whatſoever 
G ſealed 


32 


Clerk of [the 


errors. 


Judges clerks, 


Aflociate, 


Marſhal. 


Cry er. 


Officers of the Court. 


ſealed with the ſeal of this court. Mr. Samuel 


Rogers is his Grace's deputy. Sealer Mr, S. 
arvis, | 

The clerk of the errors has the allowance and 
receipt of all writs of error upon judgments in this 
court; gives certificates thereof; makes out writs 
of ſuperſedeas; enters bail taken thereon ; makes 
out writs of ſcire facias; gives rules for juſtifying 
bail; rules for plaintiff in error to certify the re- 
cord ; makes tranſcripts of the records and judg- 
ments; tranſmits the ſame into the court of King's 
Bench, c. ſigns non- praſſes for not certifying the 
record; allows and returns all certioraries directed 
to the lord chief juſtice, for certifying records from 
this court into any other. Mr. Stephen Hough, at 
Maſter Pepys's chambers in Symond's Inn. 
The judges clerks are verbally appointed by their 
reſpective judges, to continue during pleaſure. 

The clerks of the lord chief juſtice make out com- 
miſſions for taking affidavits and ſpecial bails, and file 


the approbations ſigned by one of the puiſne judges, 


in order for ſuch commiſſions, and enter the names 
of the commiſſioners ſo appointed, in a book kept 
for that purpoſe. Mr. Randall and Mr, Avis are 
clerks to the chief juſtice. Mr. Stand trainbearer. 

The office of aſſociate at ni prius in London, and 
Middleſex, is alſo in the nomination of the lord 
chief juſtice, and has been generally granted by 
parole, to hold during pleaſure only. The preſent 
aflociate is Mr, Randall, | 

The office of marſhal at % prius, in London and 
Middleſex, is alſo in the nomination of the lord 


chief juſtice, and has been, time immemorial, 


granted by parole appointment, to hold during his 
pleaſure, The preſent marſhal is Mr. Randall. 
Cryer at vii prius, in London and Middleſex, is 
alſo in the gift of the lord chief juſtice for the time | 
being, and has been uſually granted by parole | 
appointment to hold during pleaſure, Mr, Avis 


is cryer. 
q John 
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John Walker Heneage, Eſquire, hereditary chief Proclamator. 
proclamator to this court, granted to ohn Walker, 
Eſquire, the office of marſhal proclamator, and 
barrier of this court, with all fees, c. to hold to 
him and his heirs for ever. There are four per- 
ſons act as cryers to the court; one of which is 
alſo court-keeper, and another porter of the court; 
which cryers, court-keeper, and porter, are de- 
puties to the chief proclamator. Their duty is 
to attend this court, and make proclamations, c. 

The court-keeper is appointed by the chief pro- Court-keeper; 
clamator, Mr. Hopkins. 

The porter of the court holds his place by the Porter, 
appointment of the chief proclamator, Mr. Stone, 

The warden of the Fleet priſon is Jahn Eyles, Warden, 
Eſquire, appointed by letters patent to hold during 
pleaſure; he is to receive and have the cuſtody of 
all priſoners committed by this court to the Fleet 
priſon. Mr. Lowe is his deputy, 

The preſent clerk of the papers and rules of the Clerk of the 
Fleet priſon is Mr, Lowe, who holds his place by Jn of the 
grant or appointment of the warden, 5 8. 

There are two tipſtaffs attendant on this court, Tipſtaff. 
who are admitted by deputation from the warden of 
the Fleet they attend the judges while fitting in 
court, and in the afternoon at their chambers ; 
and out of term they attend there morning and 
afternoon. One of them alſo attends the lord 
chief juſtice at the fittings of vi prius at Weftmin- 


fler, London, and on the circuits. 


 Attopnies of the Court, 


N attorney, atturnatus, or attornatus in law, Defiaition, 

is an officer appointed by court, to proſecute 

or defend actions brought againſt or proſecuted by 
their clients; and the word is compounded of the 


* 
* 
— 


Latin wordad, to, and the French, tourner, to turn; 10 


« turn a buſi, *. over to ancther,” The ancient Latin 
2 name, 
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name, according to Bracton, is reſponſalis; and they 
anſwer to the procurator, or proctor of the civilians 
and canoniſts. 
Were made by Before the Stat. of West. 2. c. 10. all attornies 
letters patent. were made by letters patent under the great ſeal, 
commanding the juſtices to admit the perſon to be 
attorney to fuch a one, 2 1n/!. 249. That ſtatute 
gave all perſons liberty of appearing by attorney 
without any letters patent, otherwiſe they were to 
appear each day in court in their proper perfon ; in 
conſequence of which, great numbers of attornies 
were admitted by the judges, whereby many un- 
{kilful ones practiſed, which occafioned many miſ- 
Judges to era · Chiefs : for reſtraining of which, it was enacted by 
mine them, & c. Stat. 4 H. 4. c. 18. That the juages ſhould exa- 
« mine them, and at their diſcretion to put thoſe who 
& were virtuous and of good fame on the roll, and 
& theſe on the contrary to ftrike out. And the Stat. 
33 H. 6. c. 7. limited the number in Norfolk and 


Suffolk, | 
To take the By 13 V. 3. c. 6. attornies are to take the oaths 
oaths, to government, under penalties and diſability to 

practiſe. | | 


If an attorney 12 C. I. c. 29. If any who hath been convicted 
convicted of for- of forgery, perjury, &c. ſhall practiſe, &c. the 
gery, &c, ſhall , 
practiſe, judge Judge bath power to tranſport the offender for ſeven 
to tranſport. years, by ſuch ways, and under ſuch penalties, as 
felons, | | 
None to act az No perſon ſhall be admitted to act as an attorney, 
attorney, uniels (ye out any proceſs, or defend any action in this 
clerkſhip, and court, unleſs he ſhall have been bound, by contract 
been admitted. in writing, to ſerve as a Qlerk for five years to an 
attorney duly admitted, as by the ſtatute is directed, 
and for the ſaid term of five years ſhall have con- 
tinued in ſuch ſervice, and then be examined, ſworn, 
admitted, and into'led. 2 Geo, 2. c. 23. /. 5. Made 
perpetual by Stat. 30 Geo. 2. c. 19. / 75. 
If his maſterſhall If any attorney, with whom any perſon ſhall be 
che, or the con- bound by contract in writing to ſerve, as aforeſaid, 
tra be vacv'ed ſhall die before the expiration of ſuch five years; 
be fare the hve k | 
years are expired, Or if ſuch contract ſhall by mutual conſent be wy 
8 Cate 3 
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cated, or ſuch clerk be legally diſcharged by rule then to ferve the 
or order of court, before the expiration of ſuch five remainder of the 
years, then if ſuch clerk ſhall, by contract in writ- _—— 
ing, ſerve as a clerk to ſome other attorney, ad- a 
mitted as afore ſaid, during the remainder of the ſaid 

five years, ſuch ſervice ſhall be as effectual as if he 

had ſcrved five years to the perſon to whom he was 

originally bound, bid. | 

Any perſon heing one of the people called 4 —_ on 
Quakers, having ſerved a clerkſhip with and at- 1 
torney or ſolicitor, and being qualified as by Stat. tion, may be ad- 
2 Geo, 2. is required, may, on taking his ſolemn mitted an attor- 
affirmation, initead of the oath by the ſaid act“ 
directed, before ſuch judges, and others who are ta 
adminiitc: the ſaid affirmation, be admitted and in- 
rolled as an attorney or ſolicitor, as if he had taken 
the ſaid oath. 12 Geo. 2. c. 13. / 8. 

1 he judges, before they admit ſuch perſon, are Judges, before 
to enquire touching his fitneſs and capacity, and if e 1 
thereby ſatisfied, and not otherwiſe, are to admi- i 
niſter to him, in open court, the oath after men- fitneſs. 
tioned, and cauſe him to be admitted an attorney, 
and bis name to be intolled, without fee or re- 
ward, except 15. for adminiſtering the oath, 


Sec. 6. 


46 A. B. do fwear, that I will truly and honęſily Oath, 
& demean myſelf in the practice of an attorney, accord- 
* ing to the beſt of my knowledge and ability. 
| “ So help me God.” 


The clerk of the warrants of the Common Pleas Clerle of the 
is, without fee or reward, to inroll the name of pj to in- 
every perſon who ſhall be admitted an attorney of 
this court, purſuant to this act, and the time when 
admitted in an alphabetical order, in rolls or books 
to be provided for that purpoſe, to which all 
perſons ſhall have recourſe without fee or reward, 

Sect. 18. | 

No attorney ſhall have more than two clerks at wot to have more 
one and the ſame time, who ſhall be bound by con: than two clerks, 
tract in writing. Ibid. | 

| | G 3 | The 
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Prothonotaries The prothonotaries of this court may have three 
may have three. %ig, and at one and the ſame time, and no more; 
and ſuch clerks having ferved five years may be ad- 
mitted, &c, in the ſame manner as any perſon may, 
who ſhall have ſerved a clerkſhip to a ſworn attor- 
ney for five years. Sed. 15. | 
An attorney of Any perſon ſworn, admitted, and inrolled an at- 
this court may torney of this court, with conſent in writing, and 
fue i any 0h in the name of any attorney of any other court of 
an attorney of record at Meſiminſter, &c. may ſue out any writ, 
that court, or commence or defend any action in ſuch court, 
| notwithſtanding ſuch perſon be not ſworn or ad- 
mitted an attorney in ſuch court. Sec. 10. 
May carry on An attorney of this court may, by this clauſe 
proceedings in of the ſtatute, carry on proceedings in the court 
dogg by con" of great ſeſſions of Wales, in name of an attorney 
of that court, and declare for buſineſs and fees. 
Barnes 160. | | 
Sworn attornies If any ſworn attorney of this court ſhall know- 
8 ingly and willingly permit or ſuffer any other per- 
iſſue out writs, ſon to ſue out any writ, or commence or defend 
diſabled from any action in his name, not being a ſworn attorney, 
3 or a ſworn ſolicitor in chancery, Sc. and fhall 
be thereof convicted, he ſhall, from the time of 
ſuch conviction, be diſabled to practiſe, and his ad- 
mittance to be void. Secf. 17. 
A ſworn attorney A {worn attorney of this court may be ſworn, 
may be admitted admitted, and inrolled, a folicitor in all or any of 
a ſolicitor, | , : g 
j the courts of equity, without any fee for the oath, 
or any ſtamp, if the maſter of the rolls, &c. ſhall, 
on examining him, be ſatisfied that ſuch attorney 
is duly qualified to be ſo admitted. Sec. 20. 
Attorney, &c. in Any perſon in his own name, or in the name of 
feine own name any other, ſuing out any writ, or commencing or 
vlt, Ge. not in= defending any action, i f the 1 
writ, c. not in- defending any action, in any o courts of law 
rolled, forfeit or equity, mentioned in the ſaid act as attorney or 
Sol, ſolicitor, in expectation of any gain, fee, or re- 
ward, without being admitted, ſhall forfeit 50/7. to 
the uſe of the perſon who ſhall proſecute, and be 
made incapable to maintain any action for any fee, 
reward, or diſburſement, on account of proſecuting 


or defending ſuch action. Sea, 24. 


Perſons 
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Perſons bound clerks to attornies, or ſolicitors, are Perſons bound to 
ſerve as clerks to 


to cauſe affidavits to be made and filed of the exe- ewe — 
cution of the articles within three months next after fdavit to be 
the date thereof; and in every ſuch affidavit ſhall made within 
be ſpecified the names of every ſuch attorney and —— ir 
alicitor, and of every ſuch perſon ſo bound, and contract. 

their places of abode reſpectively, together with 

the day of the date of ſuch articles; and every ſuch 

affidavit ſhall be filed within the time aforeſaid, in the 

court where the attorney or ſolicitor to whom every 

ſuch perſon reſpeRively ſhall be bound as aforeſaid, 

hath been inrolled as an attorney or ſolicitor with 


the proper officer ; and none to be admitted before None to be ad- 
mitted before 


ſuch affidavit be produced and read in court. ch affdavit 
22 Geo. 2. c. 46. /. 3, 4. produced. 

In this court the clerk of the warrants, or his de- Who are to file 
puty, ſhall be the proper officer for filing ſuch affi- ſuch affidavits, 
davits, ſect. 5.3 and ſhall keep a book, wherein Books to be 


ſhall be entered the ſulſlance of ſuch affidavit, ſpeci- Left, & 
Hing the names and places of abode of every ſuch at. 
torney and clerk, and of the perſon making ſuch affida- 

vit, with the date of the contract, and the days of 

making and filing ſuch affidavit; and may take, at 

the time of filing ſuch affidavit, 2s. 6 d. for his 

trouble; which book may be ſearched gratis. Se. 6. 

No attorney ſhall have, take, or retain any clerk, No attorney to 
who ſhall become bound by contract in writing take a clerk af- 
aforeſaid, after ſuch attorney {hall have diſcontinued j*7 continuing 

G : neſs, 
or left off, or during ſuch time as he ſhall not ac- 
wy practiſe or carry on the buſineſs of an attorney. 
ed. 7. | 

Every perſon who ſhall become bound, Cc. ſhall, Clerk to be em- 
during the whole time or term of ſervice, to be ſpe- ployed the whole 
cified in ſuch articles, continue and be actually em- ume. 
played by ſuch attorney or ſolicicitor, or his or their agent 
or agents, in the proper buſineſs, practice, or em- 
ployment of an attorney or ſolicitor. Sec. 8. 

Provided if any ſuch attorney, to or with whom 17, before the 
any ſuch perſon ſhall be ſo bound, ſhall happen to expiration of the 
die before the expiration of ſuch term, or diſcon- — = 


tinue or leave off his practice, or if ſuch contract or the clerk be 
G 4 ſhall, 4iſcharged dy, 


&c, 
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ſhall, by mutual conſent of the parties, be cancelled, 
| or ſuch clerk ſhall be legally diſcharged by rule of 
and be bound to the court, before the expiration of ſuch term; and 
_ 3 the ſaid clerk ſhall, in any of the ſaid caſes, be 
time. * bound by another contract or contracts in writing to 
ſerve, and ſhall accordingly ſerve in manner before 
mentioned, as clerk to any other ſuch practiſing 
attorney or attornies as aforeſaid, during the re- 
fuch ſervice to ſidue of the ſaid term of five years, then ſuch ſer- 
a mac vice ſhall be deemed and taken to be as gaod, ef- 
and filed, &, fectual, and available, as if ſuch clerk had con- 
tinued to ſerve as a clerk for the ſaid term to the 
ſame perſon to whom he was originally bound, ſo as 
affidavit be duly made and filed of the execution of 
ſuch ſecond contract or contracts, within the time 
and in like manner as is before directed, concerning 

ſuch original contract. Sec. . 
ps. a0 to No attorney of this court ſhall commence any 
«tion for fees action for the recovery of any fees, charges, or dil- 
till one month burſements, until ene month after he ſhall have de- 
after delivery of /;yered to the party to be charged therewith, or left 
their bills. for him at his dwelling-houſe, or laſt place of abode, 
a bill of ſuch fees, charges, and diſburſements in a 
common legible hand, and in the Engliſb tongue 
(except law terms and the names of writs), and in 
| words at length (except times and ſums), ſubſcribed 
Huw: — — . with the proper hand of ſuch attorney. And upon 
: application by the party chargeable by ſuch bill, or 
any other in that behalf authoriſed, unto any judge 
of the court, &c, where the buſineſs, or the greateſt 
part thereof in amount or value was tranſacted, and 
upon ſubmiſſion of the party, or other perfon au- 
thoriſed as aforeſaid to pay the whole, that upon 
taxation what ſhall appear due to ſuch attorney, the 
judge, Cc. is required and empowered to refer the 
bill, and the whole of ſuch demands thereupon 
(although no action be depending touching the ſame), 
to be taxed, without any money being brought into 
court. And if the attorney, having due notice, 
ſhall refuſe to attend ſuch taxation, the officer may 
proceed ex parte (pending which reference no ation 


ſhall 
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ſhall be brought), and upon ſuch taxation the party 

ſhall forthwith pay to the attorney the whole that 

ſhall be found due, and in default be liable to an 
attachment, or proceſs of contempt, or other pro- 

ceeding, at the election of the attorney. And if If it appears he 
upon ſuch taxation it ſhall be found that ſuch attor- — ages 9 25 
ney has been over - paid, then the attorney ſhall * ' * 
forthwith pay to the party all ſuch money as the 

officer ſhall certify to have been ſo overpaid; and in 

default, ſhall in like manner be liable to attachment, 

or proceſs of contempt, or other proceeding, at the 

election of the party. And the court is to award 

colts of ſuch taxation, according to the event 

thereof, viz. if the bill taxed be leſs by a /ixth part if leſs than a 
than the 6¼ delivered, the attorney is to pay the — ** 
coſts; if not leſs by a /ixth part, the couit at diſ- if not leſt, the 
cretion ſhall charge the attorney or client according client to pay, 
to the reaſonableneſs or unreaſonableneſs of the bill, 

2 Geo. 2. c. 23. / 23. 

Nothing in the ſaid act contained ſhall extend to D 
any bill of fees, charges, and diſburſements, due 1 
from any attorney or ſolicitor to any other attorney ſolicitor and 
or ſolicitor, or clerk in court, but that every ſuch 'nother. 
attorney, ſolicitor, or clerk in court, may uſe ſuch 
remedy for recovery of his fees, charges, and diſ- 
burſements, againſt ſuch other attorney or ſolicitor, 
as he might have done before the making the ſaid 


act. 12 Geo. 2. c. 13. fe 6. 


A bill may be wrote with ſuch abbreviations Abbreviation, 
r- are commonly uſed in the Engliſh language. 1bid., 
ed. 5. ; | 
The court will not order that an attorney ſhall will not order 
deliver his bill, and that the ſame ſhould be taxed 4 attorney — 
on one and the ſame motion, they being diſtinct * — 
matters, and the latter part may prove fruitleſs ; rule, 
the bill may be reaſonable, and no occaſion to tax 
it; but the motion muſt be for the attorney to de- 
liver his bill, and then, if there be occaſion, the 
client may move to have it taxed; but the more 
uſual way is to ſummons the attorney before a 
judge; and if the judge's order be diſobeyed, to 
| move 
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move the court that the order may be made a rule 
thereof, and then proceed to an attachment in caſe 
of further contempt. Barnes, 36, 243. 

Bill for convey= An attorney's bill, for conveyancing buſineſs 
NY only, 1s not liable to be taxed, otherwiſe than by a 
: jury upon a quantum meruit. Barnes, 41, 42. 

If dead not liable After an attorney is dead, his bill is not liable to 
to be laned. he taxed. Rep. Caf. Prud?. C. P. 58. Barnes, 42. 

| S. P. 119. 122. gre. 
Attorney acting If any worn attorney ſhal! act as agent for any 
as agent, or per perſon or perſons not duly qualified to act as an at- 
1 "* torney or ſolicitor as aforefaid, or permit or ſuffer 
tending any pro- his name to be any ways made uſe of upon the 
ceſs to any un- account, or for the profit of any unqualified perſon 
qualified perſon, { Gd (7 8 lied 
thereby to enable Or perſons, or ſend any proceſs to ſuch unqualifie 
him to appear or perſon or perſons, thereby to enable him or them to 
da an er-, appear, act, or practiſe in any reſpect as an attorney 
ney, to be firuck 
ef the wit, of ſolicitor, knowing him not to be duly qualified 
as aforeſaid, and complaint ſhall be made thereof in 
a ſummary way to the court from whence ſuch pro- 
ceſs did iſſue, and proof made thereof upon oath to 
the ſatisfaction of the court, that ſuch ſworn attor- 
ney had offended therein as aforeſaid, then every 
ſuch attorney ſo offending ſhall be iruck off the 
roll, and for ever after diſabled from practiſing as 
an attorney or ſolicitor ; and in that caſe, and upon 
ſuch complaint and proof made as aforeſaid, it ſhall 
be lawful for the ſaid court to commit ſuch unquali- 
fied perſon, ſo acting or practiſing as aforeſaid, to 
the priſon of the ſaid court, for any time not exceed- 
ing one year. 22 Geo. 2. c. 46. / 11. | 
None to act as No perſon ſhall act as a ſolicitor, attorney, or 
eee. Rc, agent, or ſue out any proceſs at any general or 
not 2 
mitted according quarter ſeſſions of the peace, either with reſpe to 
to 2 Geo. 2 c. 23. matters of a criminal or of a civil nature, unleſs 
ſuch perſon ſhall have been heretofore admitted an 
attorney of one of the courts of record at Weſt- 
minſter, and duly inrolled purſuant to Stat. 2. 
Geo. 2. c. 23.3 or be hereafter admitted an attor- 
ney, and inrolled as aforeſaid, purſuant to this act, 
or ſuch other law as ſhall be then in being; and 
unleſs 


Attoznies of the Court. 91 


unleſs ſuch perſon ſhall continue ſo entered on the 
roll at the time of ſuch his acting in the capacity 
aforeſaid : but every perſon who ſhall ſo act, not 
being admitted and inrolled as aforeſaid, ſhall be 
ſubject to a penalty of fifty pounds, to be recovered 
by action of debt, bill, &c. by any perſon who ſhall 
ſue for the ſame, within twelve months after the 
offence committed, with treble coſts of ſuit. And 
if any attorney ſhall permit any perſon, not being 
admitted and inrolled as aforeſaid, to make uſe of 
his name in the courts of general or quarter ſeſſions 
as aforeſaid, ſuch attorney ſhall be ſubject to the like 
penalty of fifty pounds, to be recovered as aforeſaid. 
Set. 12. 

Provided that nothing herein contained ſhall ex- Perſons exempt- 
tend to deprive the attornies of the dutchy of Lan- *© 
caſter, or of the courts of great ſeſſions in Wales, or 
of the counties palatine of Cheſter, Lancaſter, and 
Durham, from acting within their reſpective juriſ- 
dictions. ſect. 13. 

No attorney to be leſſee in an ejectment, 
for a defendant in this court. R. Mich. 1654. R. 
M. 6 Geo. 2. 

No perſon, without rule of court, or order of a Not to change 
judge or prothonotary, and notice to the adverſe torney without 
party or his attorney, ſhall change or ſhift his * 
attorney; and ſuch attorney newly coming in, to 
take notice at his peril of the rules whereunto the 
former attorney was liable, had he continued. Mich. 
1654. 

This court will not permit an attorney to be 
changed in a cauſe, and another attorney appointed 
in his ſtead, till his bill of fees and diſburſements be 
ſettled and paid. Barnes, 40. 

The clerk of the warrants is to cauſe an alpha- Alphabetical 
betical book to be prepared and kept in his office, 999% io be kept 
for inſpection gratis; wherein every practiſing attor- names and places 
ney, reſident in Londen or Weſtminſter, or within of abode of the 
ten miles thereof, ſhall have his name and place of **omics, 
abode, or ſome place within the ſaid cities, or one 
of them, where he may be ſerved with the proceed- 

* g ings 


nor bail Not to be leſſee 
in ejectment. 


nor till the for- 
mer bill be paid, 
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ings of court; and if a copy of ſuch as do not re. 
quite perſonal ſervice, be left at the place laſt entet- 
ed with any perſon there, that ſhall be deemed good 
ſervice. R. Hl. 9 Gesc. 3. 
If no entry If no entry be made, fixing up any of the faid 
made, fixing up proceedings in the prothonotary's office, No. 2, 
8 T anfield-court, Inner Temple (unleſs perſonal ſervice 
- required), ſhall be deemed ſufficiently ſerved, 
bid. | 

Attorney to pay Every attorney of the court pays to the clerk of 
25. 49, aterm. the warrants 8 d. a term; viz. 4d. a term for the 
| puiſne judges (to be diſtributed in charity), and 
4d. a term for the cryers of the court. And when 
any attorney brings a writ of privilege or attach» 
ment to be marked, or warrant of attorney to be 
filed, he muſt pay the arrears (if any) of hig 

termage. | 
Certificates tobe By ſtat, 25 Geo. 3. c. 80. after the firſt of No- 
_ _ — vember 1755, every ſolicitor, attorney, notary, 
ſolicitor prac- Proctor, agent, or procurator, admitted, inrolled, 
tifing in any or regiſtered in any of his majeſty's courts at J/2/t- 
ye Weng minſten, or in any eccleſiaſtical court, or in any of 
and upwards, the courts of admiralty or cinque ports, or in any of 
| his majeſty's courts in Scotland, the great ſeſſions in 
Wales, or in any courts in the counties palatine, or 
in any other court in. Great Britain, holding pleas, 
where the debt or damage ſhall amount to 4os. or 
more, ſhall, previous to his commencing or defend- 
ing any ſuit or proſecution, take out annually a cer- 
tificate of ſuch his admiſſion, inrolment, or regiſter : 
| Thoſe refiding That for and upon every ſuch certificate ſo taken 
— out by any ſolicitor, &c, who ſhall reſide in any of 
b:lj*of mortality, the Inns of Court, or in the cities of London or Meſt- 
or Edinburgh, to minſter, the borough of Southwark, the pariſh of 
2 lor a Saint Pancras, and Saint Mary le Bone, or within 
MO ET | the bills of mortality, or within the city of Edinburgh, Wl 
any other part, there ſhall be charged a ſtamp-duty of 51. and in 
31, any other part of Great Britain, 3]. | 
From Noo, 1, After the firſt of November 1785, every perſon 
1785, chen admitted, ſworn, inrolled, or regiſtered a ſolicitor, 


aQing ſolicitor, l 
Sec. ſhall annu- attorney, &c. in any one or more of the courts afore- 


ſaid, 
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(iid, who ſhall commence, carry on, on defend any ally deliver in a 
action, ſuit, or proſecution therein, ſhall annually, — 
during ſuch time as he ſhall continue ſo to practiſe &c. in order to 
therein, deliver into ſome one of the courts in obtain a certifi- 
which he ſhall have been admitted, ſworn, inrolled, | 
or regiſtered, in ſuch manner as is herein after di- 
rected, a paper or note, in the proper hand-writing 
of every ſuch ſolicitor, &c. containing his name and 
uſual place of reſidence, and marked and ſtamped 
with the proper mark or ſtamp denoting the duty 
herein before impoſed upon certificates, according 
to the place of ſuch his reſidence as aforeſaid ; and 
thereupon may ſuch ſolicitor, &c, ſhall be intitled 
to have a certificate (if the ſame ſhall be required) 
in the manner herein after directed. /. 3 

The chief clerk of the king's bench, or his de- Officers for en- 
puty, the clerk of the warrants in the court of ay 
common pleas, or his deputy, the clerk of the pleas cates in England. 
in the exchequer office of pleas, or his deputy, the 
prothonotaries of the reſpective counties palatine of 
Lancaſter, Cheſter, and Durham, and of the great 
ſeſſions in Wales, or their reſpective deputies, and 
ſuch officers of the inferior courts of law as the 


my judge or judges of the inferior courts reſpectively 
m ſhall appoint, the ſenior clerk of the petty bag 
= office in the court of chancery, or his deputy, the 
4 king's remembrancer of the court of exchequer, or 
af his deputy, the chief clerk of the dutchy chamber 
” of Lancaſter, or his deputy, the regiſter of the re- 
4 ſpective courts of equity in the ſaid counties palatine, 
f and of the great ſeſſions in Wales, or their deputies, . 
4 ſhall, and they are hereby required, from time to X 
p time, upon payment of 18. to enter the name and 
= place of reſidence of ſuch attorney, &c. and who 
, ſhall have delivered in ſuch paper or note in writ- 
=— ing, duly ſtamped, and required a certificate of his 
13 inrolment as expreſſed, in rolls or books to be pro- 
. vided and kept for that purpoſe in the ſaid ſeveral 
| and reſpective offices: and ſuch officers ſhall ſub - Enteriag officers 
' ſeribe to every ſuch paper or note in whiting, ſo de- 72 certify notes 
i livered in, a certificate ſigned by every ſuch offcet . 
4 | reſpectively, 
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reſpectively, according to the form of the ſchedule 
annexed; to all which ſaid rolls or books, in the 
ſaid courts reſpectively, all perſons ſhal! and may, 
at all ſeaſonable times, have free acceſs, without fee 
or reward, /. 4. 
Entering officer, Every certificate ſhall bear date on the day on 
mw 3 which the ſame was iſſued, and ſhall endure and 
which muſt be remain in force for the ſpace of twelve calendar 
wm em days months, to commence from the firſt of November 
beforeexpiration. 1785, upon all certificates to be iſſued on or before 
that day, and upon certificates to be firſt iſſued to 
any perſon or perſons, after the ſaid firſt day of 
November 1785, to commence from the date of 
every ſuch certificate; which ſaid certificate ſha]l be 
renewed at leaſt ten days previous to the expiration 
of the time for which it was granted, and fo yearly 
and every year, fo long as ſuch ſolicitor, &c. ſhall | 
continue to praCtiſe in any ſuch court in manner as 
aforeſaid. /. 5. t | 
Perſons reſiding Perſons reſiding in any of the Inns of Court, or in 
I. the cities of London or Weſtminſter, or the borough of 
Jirnies of the Southwark, the pariſh of Saint Pancras, or Saint 
higher cuties, are Mary le Bone, or within the bills of mortality, or 
to pay the ſame. ithin the city of Edinburgh, for the ſpace of | forty 
days, or more, in any one year, every ſuch ſolicitor, 
&c. ſhall be deemed to be reſident within the limits 
of the different diſtricts, and ſhall be liable to the 
higher duties impoſed on certificates, notwithſtand- 
ing ſuch ſolicitor, c. ſhall or may at other times in 
each ſuch year, reſide elſewhere without the limits 
laſt mentioned. /. 6. | 
Penalty on at- Penalty of 50 l. on every perſon who ſhall, in his 
COND own name, or in the name of any other perſon, ſue 
in a falſe place Out any writ or proceſs, or commence, proſecute, 
of reſidence. carry on, or defend any action or ſuit, or any pro- 
ceedings as a ſolicitor, &c, in any of the courts 
aforeſaid, for or in reſpect of any gain, fee, or re- 
ward, without having obtained ſuch certificate, or 
ſhall deliver in to the reſpective officers appointed 
any falſe or fiftitious place of reſidence, with intent 
to evade the payment of the higher duties; rn 
| made 
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made incapable to maintain or proſecute any action 
in any court of law or equity, for the recovery of 
any fee, reward, or diſburſements, on account of 
proſecuting, carrying on, or defending any ſuch 
action, ſuit, or proceeding. /. 7. | 

Any perſon having duly obtained a certificate, Perſons having 
may ſue or defend any action in the name and by taken out certi- 
conſent of any other ſolicitor, &c. of ſuch court in free 
writing firſt had and obtained, and ſigned by him in have alſo taken 
like manner as he might have lawfully done before them out. 
this act, provided ſuch ſolicitor, Qc. in whoſe name 
ſuch proceedings ſhall be inſtituted, commenced, or 
carried on, ſhall alſo have firſt duly obtained a cer- 
tificate out of the court wherein he is ſworn, Ec. 
in manner as herein before is directed; or in de- 
fault thereof, every ſuch ſolicitor, &c. ſhall be liable 
to the like penalties, &c. as any other ſolicitor is by 
this act made ſubject and liable to. / 8. 

It ſhall and may be lawful for any perſon duly Perſon under 
ſworn, admitted, &c. a ſolicitor, Oc. in any two or one act fa, 
more of the ſaid courts reſpectively, under a proper other court v4 
certificate obtained from either of the ſaid courts which be is 
reſpectively, to commence or defend any action or * 
ſuit in any of the ſaid other courts in which he is ſo 
ſworn, Ec. although ſuch certificate ſhall or may 
not have iſſued from ſuch other court. /. g. 

A country attorney is anſwerable to his client for 
his agent. Barnes, 37. qu. Ed. 

Where country attornies are concerned, declara- Country attor- 
tions, pleas, and other proceedings, ſhould not be — 2 wow 
delivered and carried on in the country but by the a 
agents in town. If a rule be given to declare, and 
the plaintiff's attorney in the country agrees that a 
demand of the declaration may be made on him in 
the country, which is accordingly done, and a 
nonpros ſigned for want of a declaration, the nonpros 
is irregular and may be ſet aſide; for by the practice 
of the court, the declaration ſhould have been de- 
manded of the agent in town. 

If the agent of the plaintiff's attorney gives the Time to plead,” 
agent for the defendant time to plead, the country 
| | attorney 
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attorney cannot ſign judgment till that time be ex- 
pired. Ibid. 

A plea being delivered in the country is irregular, 
and judgment may be ſigned. Barnes, 257. 

If the country attornies agree that the iſſue 
ſhall be delivered in che country, and it is notwith- 
ſtanding tendered in town, and not paid for by 
the agent, judgment may be ſigned, for the agree- 


ment is void. Ibid. But where the defendant pleads 


Notice of trial, 


None but attor- 
nies to practiſe 
at general or 
quarter feihons, 


by his attorney in the country, and the plaintiff's 
attorney accepts it, there he may tender the iſſue in 


the country, and if not paid for there, may ſign 


judgment. 

Notice of trial muſt be given in town ; but a 
countermand may be given in the country, 

No perſon ſhall act as a ſolicitor, attorney, or 
agent, or ſue out any proceſs at any general or 
quarter ſeſſions of the peace, either with reſpect to 
matters of a criminal or of a civil nature, unleſs 
ſuch perſon ſhall have been heretofore admitted an 
attorney of one of the courts of record at Weſt- 
minſter, and duly inrolled, purſuant to Stat. 2. 
Geo, 2. c. 23. or be hereafter admitted an attorney, 
2nd inrolled as aforeſaid, purſuant to this act, or 
ſuch other law as ſhall be then in being ; and unleſs 
ſuch perſon ſhall continue ſo entered on the toll, at 


the time of ſuch his acting in the capacity aforeſaid : 


but every perſon, who ſhall ſo act, not being ad- 
mitted and inrolled as aforeſaid, ſhall be ſubject to 


under penalty of a penalty of fiſty pounds, to be recovered by action 


gol, 


No attorney to 
permit an un- 


qualified perſon 


to uſe his name 
at the ſeſſions, 
under the like 


penalty. 


No under - ſheriff 
or clerk, &c. to 
be attorney, &c, 


of debt, bill, &c. by any perſon who ſhall ſue for 
the ſame within twelve months after the offence 
committed, with treble coſts of ſuit. And if any 
attorney ſhall permit any perſon, not being adcmit- 
ted and inrolled as aforeſaid, to make uſe of his 
name in the courts of genera] or quarter ſefſions as 
aforeſaid, ſuch attornies ſhall be ſubject to the like 
penalty of fifty pounds, to be recovered in manner 

aforeſaid. Stat. 22 Geo. 2. c. 46. / 12. | 
«© That no ſheriff, ſheriff's clerk, receiver, nor 
& ſheriff's bailiff, be attorney in the king's courts, 
| « during 


251, 318, 440, 583, 657. 
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« during the time that he is in office with any ſuch 
« ſheriff.” Stat. 1 H. 5. c. 4. | ; 

An attorney admitted fraudulently, was ſtruck 3 
off the roll, and an attachment was granted againſt gtuck off. 
the maſter. 2 Black, Rep. 991. 

Attornies are not privileged from ſerving in the va. privileged 
milicia, or paying for ſubſtitutes in their ſtead, bid, h nils 
1120. 

Where an attorney of one court ſues an attor- 
ney of another, the privilege of that court which 


is poſſeſſed of the cauſe ſhall be preferred. id. 

1325. | 

They are liable to be puniſhed in a ſummary Attornies liable 
way, either by attachment, or having their names 8 
ſtruck out of the roll for ill- practice, attended with W 
fraud and corruption, and committed againſt the 
obvious rules of juſtice, and common honeſty; but 
the court will not eaſily be prevailed on to proceed 
in this manner, if it appears, that the matter com- 
plained of was rather owing to neglect or accident, 
than deſign; or if the party injured has other remedy 
by act of parliament, or action at law. 12 Mod. 


They are alſo liable to be puniſhed for baſe and Alſo for baſe and 
unfair dealings towards their clients in the way of vafair dealings. 
buſineſs, as for protracting fuits by little ſhifts and 
devices, and putting the parties to unneceſiary ex- 
pence, in order to raiſe their bills; or demanding 
fees for buſineſs that was never done; or for refuſing 
to deliver up to their clients writings with which 
they had been intruſted in the way of buſineſs; or 
money which has been recovered and received by 
them to their clients uſe, and for other ſuch like groſs 
and palpable abuſe. 2 Haw. Pl. of the Cr. 144. 

8 Med. 300. 12 Med. 516. 

An action lies againſt an attorney for neglecting Agion lies 
to charge a perſon in execution at his client's ſuit, 282inft him for 
according to a rule of court; although it ſeems it“ = 
was rather want of judgment than negligence, 

3 Will. 325.; but the court will not proceed 
H againſt 


4 
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againſt him for it in a ſummary way. 4 Burr: 
2060. | | 
Not bound to Not bound to diſcover and give in evidence the 
diſcover, &c. contents of a deed ſhewn by his client, nor any in- 
ſtructions given him by his client; nor can he be 
forced to act againſt his will. 
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May detain An attorney or ſolicitor, having fees due to him, 
4 | — Ee. may detain writing until his juſt fees are paid; but 
94 — if there are none due to him, the court, on motion, 


— Iy 
my 


will compel the delivery of them, 1 Lill. 148.; 
but he cannot detain writings, which are delivered 

upon ſpecial truſt, for the money due to him in that 
very buſineſs. Mod. Caſ. L. and E. 306. If a 
man hath a joint cauſe of action againſt two, one 
an attorney, and the other not, he may arreſt both, 
and declare as uſual. 2 Sal. 544. 2 Lev. 129, 
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| The courts of HE courts of aſſiae and niſi prius are com- 
1 afſize and niſi poſed of two or more commiſſioners, who are 
| | * twice in every year ſent by the king's ſpecial com- 
"i miſſion all round the kingdom (except Landen and Wi 


Middleſex, where courts of niſi prius are holden in 
-and after every term, before the chief or other 
judge of the ſeveral ſuperior courts ; and except the 
four northern counties, where the aſſizes are taken 
only once a year), to try by a jury of the reſpective 
eounties the truth of ſuch matters of fact as are 
then under diſpute in the courts of Veſtminſter-Hall. 
Theſe judges of aſſize came into uſe in the room of 
the antient juſtices in eyre, who were regularly 
eſtabliſhed, if not firſt appointed, by the 22 H. 2. 
with a delegated power from the king's great court, | 
or aula regia, being looked upon as members there- | 
of: and they afterwards made their circuit round 
the kingdom once in ſeven years, for the purpoſe of 
trying cauſes, Co, Litt, 93, The preſent juſtices 
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Cirtuit. 


of aſſize and niſi prius are derived from the Stat. of 


13 Ed. 1. c. 30. explained by ſeveral other acts, 


particularly the Stat. 14 Ed. 3. c. 16.; and muſt 


be two juſtices of the one bench or the other, or the 
chief baron of the exchequer, or the king's ſerjeants 
ſworn, They uſually make their circuit in the 
reſpective vacations of Hilary and Trinity Terms, 
aſſizes being allowed to be taken in the holy time 
of Lent, by conſent of the biſhops at the king's 
requeſt, as expreſſed in the Stat. of Weſim. 1. 
3 Ed. 1. c. 51. 


99 


Formerly it was held, that no judge or other Formerly a judge 


lawyer could act in the commiſſion of oyer an 
terminer, or in that of gaol delivery, within his 


d could not act in 
thecommiſſion of 
oyer, &c, withia 


own county, where he was born, or inhabited; but bis own county, 


that local partiality, which the jealouſy of our an- 


&c, but now 
may be a juſtice 


ceſtors was careful to prevent, being judged leſs of oyer, Ke. 


likely to operate in the trial of crimes and miſde- 
meanors, than in matters of property and diſ- 
putes between party and party, it was thought 
proper, by the Stat, 12 Geo, 2. c. 27. to allow 
% any man to be a juſtice of oyer and terminer 
& and general gaol delivery within any county of 


England.“ 


The judges fit by virtue of five ſeveral authori- Judges authgs 


ties: 1. The commiſſion of the peace: 2. A cammiſe "Y> 


ſton of oyer and terminer, to hear and determine all 
treaſons, felonies, and miſdemeanors: 3. A commiſſion 
of general gaol delivery, which empowers them to 
try and deliver every priſoner who ſhall be in the 
gaol when the Judges arrive at the circuit town, 
whenever indicted, or for what crime committed: 
4. A commiſſun of aſſize, directed to the judges and 
clerk of aſſige, to take aſſizes; that is, to take the 
verdict of a peculiar ſpecies of jury, called an aſſize, 
and ſummoned for the trial of landed diſputes ; 
5. That of nifi prius, which is a conſequence of the 
commiſſion of aſſize being annexed to the offices of 
thoſe juſtices by the Star. of Weſim. 2. 13 Ed. 1. 
c. 30. ; and it empowers them to try all queſtions 


of fact iſſuing out of the courts at Veſimigſier, that 


2 are 


100 


The original 
name of niſi 


Pr iu: . 


When aſſizes are 


held, 


Cir cuits, 


Offieers, 


Sheriff and 
coroner to attend 
the judges. 


Circuits. 


are then ripe for trial by jury. The original of the 
name is this: all cauſes commenced in the courts 
of Weſim inſter hall, are, by the courſe of the courts, 
appointed to be there held, on a day fixed in ſome 
Eaſter or Michaelmas term, by a jury returned 
from the county wherein the cauſe of action ariſes; 
but with this proviſo, ni prius juſiiciarii ad 
aſſiſas capiendas venerint ; unleſs the day before pre- 
fixed, the judges of aſſize come into the county in 
queſtion, | Xe | 
This they are ſure to do in the vacations pre- 
ceding Eaſter and Michaelmas term, and there diſ- 
ſe of the cauſe, which ſaves much expence and 
trouble both to the parties, the jury, and the wit- 


neſſes. 


The ſeveral counties in England are divided into 
fix circuits, viz, 


OXFORD. 


MIDLAND. | 
Northampton | Derby Berks - Glouceſter 
Rutland Leiceſter {} Oxford Monmouth 
Lincoln Warwick, | Hereford Stafford 
Nottingham g Salop Worceſter. 
r WESTERN. 
Bucks Cambridge Oo my w e 
Bedford Norfolk 
Huntingdon | Suffolk. Dorſet Somerſet, 
NORTHERN. 
HOME. Vork Cumberland 
Hertford Suſſex Durham Weſtmore- 
Eſſex Sui rey. Northum- land 
Kent berland Lancaſhire. 


The officers belonging to the circuits are, the 
clerk of the afſize, aſſociate, clerk of arraigns, clerk 
of indiftments, judges marſhal, cryer, clerk, and 
27 * 

The Heri of each county, and his deputy, are 
to attend the judges, and the coroner alſo attends to 

os: deliver 


deliver in all inquiſitions, &c, to the clerk of aſſze 
in court, and he is to return all writs of venire, 
diſtringas, and habeas corpora : where the ſheriff is a 
party in the ſuit, the coroner returns thoſe writs of 
venire, &c, which are ſpecially directed to him for 


that purpoſe. 
Clerks of aſſiae and afſeciates for the ſeveral 


circuits are, 


Home, Jerome Knapp, Eſq. Names of Clerles 
Aſſociate, Mr, William Pye, ef aflize, &c, 
Midland. John Blencowe, Eſq. 
Aſſociate, Mr. Adams. 
Norfolk, Gerrard Dutton Fleetwood, Eſq. 
Aſſociate, Mr. Bury, | 
Northern, John Riggs, Eq.  _ 
| Aſſociate, Mr. J. F. Hilditch. 
Oxford, Meredith Price, Eſq. | 
Aſſociate, Mr. Benjamin Price. 
Weſtern, Jahn Follet, Eſq. 
Aſſociate, Mr. John Clarke, 


Of the Terms, 


HE Terms are thoſe ſpaces of time, wherein Terms. 
the courts of juſtice are open, for all that 
complain of wrongs or injuries, and ſeek their 
rights by courſe of law or aCtion, in order to their 
redreſs; and during which the courts of Weſt- 
8 hall ſit and give judgments, hear complaints, 
Co f 
Theſe terms are ſuppoſed, by Selden, to have been 
inſtituted by Ṽilliam the Congueror; but Spelman 
hath ſhewn that they were gradually formed from 
the canonical conſtitutions of the church ; being no 
other than thoſe leiſure ſeaſons of the year which 
were not occupied by the greateſt feſtivals or faſts ; 
or which were not liable to the general avocations 
of rural buſineſs, 
7 H 3 | In 


102 Of the Terms, 


Formerly the In very early times the whole year was one con- 
_ year one tinua) term for hearing and deciding cauſes ; but 
when our legal conſtitution came to be ſettled, the 
commencement and direction of our law terms were 

appointed with an eye to thoſe canonical prohi- 

bitions; and it was ordered by the laws of king 

Edward the Confeſſor, ** That from Advent to the 

« oftave of the Epiphany, from Septuageſima to the 

% oftave of Eaſter, from the Aſcenſion to the oftave of 

„ Pentecoſt; and from three in the afternoon of all 

% Saturdays till Monday morning, the peace of Gd 

« and of holy church ſhould be kept throughout all the 

* kingdom,” And ſo extravagant afterwards the re- 

gad that was paid to theſe holy times, that though 

the author of the Mirror mentions only one vaca- 

tion of a conſiderable length, containing the months 

of Auguſt and September, yet Britton is expreſs, 

that in the reign of king Edward I. no ſecular plea 

Wi | could be held, nor any man ſworn on the evangeliſts 
1 in the times of Advent, Lent, Pentecoſt, harveſt, 
A and vintage, the days of the great litanies, and all 
BY ſolemn feſtivals: but he adds, that the biſhops and 
1 prelates did nevertheleſs grant diſpenſations, of 


which many are preſerved in Rymer's Feedera of tbe 
time of king Henry III. that aſſizes and juries Wl 
might be taken in ſome of theſe holy ſeaſons, upon 
reaſonable occaſions. And ſoon afterwards a gene- 
Tal diſpenſation was eſtabliſhed in parliament, by 
Stat. Weſt. 1. 3 Ed. 1. c. 51. which declares, that 
as it is great charity to do right unto all men at all 
| times when need thall be, it is provided, * That 
4 & afſizes of novel deſſeiſin, mort d anceſtor, and dar rein 
1 | « preſentment, ſhould be taken in Advent, Septua- 
4 « geſima, and Lent, even as well as ingueſts, and 
. that at the ſpecial requeſt of the king to the biſbops.“ 
13 The portions of time not included within theſe pro- 
4 hibited ſeaſons, fell naturally into a fourfold divi- 
" ſion, and from ſome feſtival or ſaint's day that 
1 | immediately preceded their commencement, were 
| - denominated the terms of faint Hilary, Eaſter, 
Li | = Trinity, and Michacimas; which terms have 2 
h ; - ANCE 


ke Ext XS 
_ — 
— 
2 — Pepe: — q 
.. —— IEEE Sn 


- 
vas 
— 


D F 


Of the Terms. 103 


ſince regulated and abbreviated by ſeveral acts of 
parliament, particularly Trinity term, by Stat. 32 
Hen. S. c. 2. and Michaelmas term, by Stat. 16 Car. 1. 
c. 6. and again, by Stat. 24 Geo. 2. c. 48. 

There are, in each of theſe terms, ſtated days, In each of the 
called days in bank, dies in banco, that is, days of gg mn hoe” 
appearance in this court, called uſually bancum, or 3 7 
commune bancum, to diſtinguiſh it from bancum regis, 
which are generally at the diſtance of a week from 
each other, and regulated by ſome feſtival of the 
church. On ſome one of theſe days in bank, all 8 
original writs muſt be made returnable, and there- writs are return 
fore they are generally called the returns of that able. 
term, whereof every term has more or leſs, ſaid by 
the Mirror, & 5: . 108. to have been originally 
fixed by King Alfred, but certainly ſettled as early 
as the Stat. 51 Hen. 3. ft. 2, But though many 
of the return days are fixed upon Sundays, yet the 
court never fits to receive theſe returns till the Mon- 
day after; and therefore no proceedings can be had, 
or judgment given on Sunday. Salk, 627. 6 Mod. 

250. 1 Jon. 156. 2 Lill. Abr. 569. | Eh 

The firſt return in every term is, properly ſpeak» The firſt return, 
ing, the firſt day in that term, as for inſtance, the octaue 
of Saint Hilary, or the eighth day incluſive after the 
feaſt of that ſaint; which falling on the 13th of 
January, the octave, therefore, or the fit day of 
Hilary term, 1s the 29th of January, and thereon the 
court fits to take igns, or excuſes, for ſuch as do 
not appear according to the ſummons of the writ ; 
wherefore this is uſually called the gn day of the 
term. But the perſon ſummoned has three days of 
grace beyond the return of the writ, in which to 
make his appearance; and if he appears on the 
fourth day incluſive, it is ſufficient. 2 Lill. Abr. 569. 

I Inſl, 135, 
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104 | Of the Terms, 
RETURNS or WRITS. 


Michaelmas Term, which contains three weeks and two days, hath 
four Returns, 


By Original, | By Attachment of Privilege, Bill, 
/ Ce 
x. On the Morrow of all Souls, 1. On ( ) next after the Morrow of 
| All Souls. 

2. On the Morrow of Saint Martin, 2, On ( ) next after the Morrow of 
Saint Martin, 

3. In eight days of Saint Martin. 3. On ( ) next after eight days of 
| Saint Martin, 


un fifteen days of Saint Martin, 4. On () next after fifteen days of 
Saint Martin, FR 


ar Term, which contains three weeks, hath four Returns. 


By Original, | By Attachment, Bill, &c. 
', In eight days of Saint Hilary. 1. On ) next afier eight days of 
| Saint Hilary, 
2, In fifteen days of Saint Hilary, 2. On ( ) next after fifteen days of 


Saint Hilary, 

3. On the Morrow of the Purification. 3. On () next after the Morrow of 

| N the Purification, 

4. In eight days of the Purification, 4. On ( ) next after nigh days of 
d | «a Purification, 


Eaſter Term, which contains thtee weeks and fix 47 hath ſive Returns. 


By Original. [ By Attachment, Bill, fc. 
1. In fiſteen days of Eaſter, 1. On ( next after fifteen days f 
| Eafter. 

2. In three weeks of Eaſter. | 2, On ( ) next after three weeks | 
, 22 from the day of Eaſter. | 

3. In one month cf Eaſter, , 3. On ) next after one month from 

WOO £55 the day of Eaſter. 
4. In five weeks of Eaſter, 4. On ( ) next after five weeks from 


| the day of Eaſter, 
5. On the Morrow of the Aſcenſion, 5. On ( ) next after the Morrow of 
| 4 | | the Aſcenſion. 


Trinity Term, which contains twenty days, and hath four Returns, 
By Original, . y Attachment, Bill, c. 


1. On the Morrow of the Holy Trinity. 1. On ) next after the Morrow of 
| the Holy Trinity, 

2, In eight days of the Holy Trinity, 2. On ( ) next after eight days of 

i the H«ly Trinity. 

3. In fifteen days of the Holy Trinity. . On ( ) next after fifteen days of 
a the Holy Trinity. 

4. In three weeks of the Holy Trinity. 4, On ( ) next after thiee weeks of 
| the Holy Trinity, 


Every 


Of the Terms. 105 


Every day in the term (except Sundays, or days 
on Which the court does not fit) i a good return by 
bill the court does not fit on he Fra of the Pur 
cation, Aſcer.fton-day, and Mid ummer-day, unleis it 
happens on Friday next after Trinity vunday ; then 
it is good by Stat. 32 H. 8. c 21. = 


Obſervations on the Terms, 


A AIR Term begins January the 23d (ex- Hilary Term. 
cept it happens on a Sunday, then on the 

Monday following), being always that day eight 

weeks from which Michacmas Term ended; and 

ends February the 12th, if not Sunday, then on the 

Monday following. | | 

Eaſter Term begins Wedneſday fortnight after Eafter Term. 
Eajter day, and ends on the Monday next after 
Aſcenſion day. A : 

Trinity Term begins on the Friday next after T77- Trinity Term. 

nity Sunday, that day being appointed by the 32 8. 
c. 21. and ends the Wedneſtay fortnight after, unleſs 
it happens to be on the 24th of June, the feaſt of 
Saint John the Baptiſt, which is no court day, then 
it muſt be adjourned to the next day. See Cro. Fac. 
p. 16. 2 Bulſtrode, 242. 

Michaelmas Term begins November the 6th (ex- Michaelmas 
cept it happens on a Sunday, then on the Monday Term. 
after), and ends November the 28th (if not Sunday; 
if Sunday, then the 29th). Stat. 24 Geo. 2. c. 48. 

The iſſuable terms are Hilary and Trinity. 

There are no fittings in Miſtminſter Hall on When no fittings 
Aſcenſion Day, Midſummer Day, and the 2d day of“ nn 
February, being the Purifi. ation. | | 

The firft and laft days of every term ate the days Appearance 
of appearance. | * 


Obſervations 
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Obſervations on the Returns 
of TUrits, 
What days are LL non-juridical days muſt be avoided, a3 
to be avoided, Sundays, the Feaſt of the Purification in Hilary 


Term, Aſcenſion Day in Eaſier Term, and Midſum- 
mer Day in Trinity Term, if it ſo happen (unleſs it 
happens on Friday next after Trinity Sunday, for 
then it is dies juridicus, by Stat. 32 H. 8. c. 21.); 
and writs returnable on any of theſe days are not 

good. 2 Inſt. 264. | 
The 11th day of November, being the Feaſt of 
Saint Martin in Michaelmas Term, cannot be ſaid to 
be in or upon any return ; and if a writ be return- 
able on that day, it muſt be on Thurſday the Feaſt 
of Saint Martin, or any other day of the week it 
falls on; and if returnable the day after, the morrow 

of Saint Martm. | 
Writs grounded All writs ifſuing out of this court, grounded 
toroable on ge- upon original writs out of Chancery, muſt be made 
neral returns, Teturnable on general return days, as on the Morrow 
Attachments, of the Holy Trinity; but writs of attachment, and 
&c, on days writs ſubſequent thereto, and writs grounded on bill. 
MO filed againſt attornies, and ſuch officers of the court 
as are entitled to the privilege of the court, or mem- 
bers of the Houſe of Commons, writs of Habeas 
Corpus, &c. muſt be made returnable on a day certain 
in full term, as on Friday next after the morrow of 
the Hoy Trinity. 

Fifteen days be-. There muſt be at leaſt fifteen days between the 


tween teſte and 


| return of original eſſe and return of all original writs returnable in 


writs, and writs this court, and between the feſte and return of all 
ſubſe quent. ordinary writs ſued and procured upon the ſame, 


except where altered by the following a& of | 


| parliament, 
And attachments An attachment of privilege at the ſuit of an at- 
or prvileges. torney, muſt alſo have fifteen days between the 16ſt 
and return, 1 
Ia 


* © Ls 97 tn b 
r 8 
re Ns Tut 


r 


— + 
as * 
n 


W 1 


Returns of Writs. 107 


In all actions of debt, and all other perſona} Writs of ven. 
actions, actions of ejed7tone firmæ for lands or tene- — * 

1 3 i, fi. fac. & ca, 
ments, after iſſue joined to be tried by a jury, and ad fa. need not 
after any judgment had or obtained, there ſhal] not bave fifteen dayes 
need to be fifteen days between the teſte and return 
of any writ of venire facias, habeas corpara jurato- 
rum, writ of fieri facias, or writ of capias ad ſatiſ- 

aciendum; and the want thereof ſhall not be aſſign- 

ed for error; but not to extend to any writ of capias except a copies 
ad ſatisfaciendum, whereon any exigent after judg- — 
ment is to be awarded, or to a capias ad ſatisfacien- — 3 


dum againſt the defendant, to make the bail liable. bail liable, 
13 Car. 2. c. 2. þ. 6, 7. 


Arreſt. 


N arreſt in a civil cauſe is defined to be, the Arreſt 
_ apprehending or reſtraining one's perſon by 
proceſs, in execution of the command of ſome court, 


or officer of juſtice, Mocd's Inſt. 575. 


By Stat. 12 Geo. I. c. 29. it is enacted, "That, None to be held 
„ from and after the 24th day of June 1726, no hm 
„ perſon ſhal] be held to ſpecial bail upon any e 
« proceſs iſſuing out of any ſuperior court, where 
< the cauſe of action ſhall not amount to the ſum 
Daf ten pounds, or upwards; and that in all 
„ caſes where the cauſe of action ſhall not amount 
“% to the ſum of ten pounds, or upwards, in any 
„ ſuperior court (and the plaintiff or plaintiffs ſhall 
proceed by the way of proceſs againſt the perſon), 
„ he, ſhe, or they ſhall not arreſt, or cauſe to be 
&« arreſted, the body of the defendant or defendants, 
* but ſhall ſerve him, her, or them perſonally, with 
4 a copy of the proceſs. 


SIM , | Where the cauſe 
That from and after the ſaid 24th day of Fune = ele een 


„ 1726, in all caſes where the plaintiff or plaintiffs „ 10 l, affdavit 
& cauſe of action ſhall amount to the ſum of ten to be made 
„ pounds, affidavit ſhall be made and filed of ſuch thereof, and the 


*© cauſe of action (which affidavit may be made be- ſum indorſed on 


Lay 


the back of the 
6 fore vt, 
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No ſheriff, Ke. 
in Wes, &c. 
fall boldeper- . 
ſons to ſp cal 
b.il, unleſs the 
caoſe of action 


be 20. 


fer x July 


* 
„ 


1779. no perfon (; 


mel be arrefted, 


or held to ſpecial . 


bai}, upon ary 
proceſs iſſuing 
out ot an inferior 


cc 


(e 


Arrelt. 


fore any judge or commiſſioner of the court out 
of which ſuch proceſs ſhall iſſue, authoriſed to 


take affidavits in ſuch courts, or elſe before the 


officer who ſhall iſſue ſuch proceſs, or his deputy), 
which oath ſuch officer. or his deputy, are here- 
by impowered to adminiſter; and for ſuch affi- 
davit one ſhilling, over and above the ſtamp 
duties, ſhall be paid, and no more; and the ſum 
or ſums ſpecihed in ſuch affidavit ſhall be indorſed 


on the back of ſuch writ or proceſs; for which 


ſum or ſums fo indorſed the ſheriff, or other offi» 
cer to whom ſuch writ or proceſs ſhall be dired- 
ed, ſhall take bai, and for no more: But if after 
the ſaid 24th of June 1726, any writ or proceſs 


ſhall iſſue for the ſum of ten pounds or upwards, 


and no affidavit and indorſement ſhall be made, 
as aforeſaid ; the plaintiff or plaintiffs ſhall not 
proceed to arreſt the body of the defendant or de- 
fendants, but ſhal]l proceed in like manner as is 
by this act directed in caſes where the cauſe of 
action does not amount to the ſum of ten pounds, 

or forty ſhillings, or upwards, as aforeſaid. 10d. 
„ 

By the 11 & 12. 3. c. 9. Sect. 2. it is enacted, 
That no ſheriff or other officer within the prin» 
cipality of Wales, or counties palatine, upon any 
writ or proceſs iſſuing out of any of his Majeſty's 
courts of record at MWeſiminſter, ſhall hold any 
perſon to ſpecial bail, unleſs an affidavit be firſt 
made in writing, and filed in that court, out of 
which ſuch writ or proceſs is to iſſue, ſignifying 
the cauſe of action, and that the ſame is twenty 
pounds and upwards; and where the cauſe of 
action is twenty pounds and upwards, bail ſhall 
not be taken for more than the ſum expreſſed in 


' ſuch affidavit.” 


By the 19 Ges. 3. c. 70. 1 1. it is enacted, 
That from and after the 1it of «ly 1779, no 
perſon ſhall be arreſted or held to ſpecial bail, 
upon any proceſs iſſuing out of any inferior court, 


where the cauſes of action ſhall not amount 5 
| the 


a, os od. ꝗ« ö˙mwm Vc. af, HS a 


Arreſt. 
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« the ſum of ten pounds, or upwards ; but that cur: for lefs 


« copies of proceſs ſhall be ſerved (for the ſervice 
« of which proceſs, a ſum not exceeding wo fil- 
« lings and ſix pence ſhall be allowed in coſts), and 


« the like proceedings ſhall be had thereupon in 


& ſfſuch inferior court, in all caſes where the cauſe 


than 10l. 


& of action ſhall not amount to the ſum of ten 


% pounds, or upwards, as are directed to be had 
« by the 12 C. 1. c. 29. in ſuch inferior court, in 
« all caſes where the cauſe of action ſhall not amount 
« to ihe ſum of forty ſhilliogs, Seg?. 1. | 
hat from and after the 1ſt of July 1779, in 
all cafes in ſuch inferior court (having juriſdiction 
© to the amount of ten pounds, or upwards), 
« where the cauſe of action ſhall amount to ten 
6 pounds, or upwards, the like affidavit ſhall be 
& made and filed in ſuch cauſe of action, and pro- 
„ ceedings ſhall be had thereupon, as are directed 
by the ſaid act of 12 Geo, 1, to be had, where 
* the cauſe of action amounts to the: ſum of 
&« firty ſhillings, or upwards, in ſuch inferior court. 
R | | 155 | 
By the 12 Geo. 1. c. 29. The inferior courts 
« could hold to bail for forty ſhillings, or upwards; 
«© if under that ſam, the party plaintiff was to pro- 
„ ceed by way of ſervice of the copy of proceſs on 
« the defendant perſonally.” 
By 1 Ges. 2. c. 14. /. 15. it is enacted, That no 
perſon whatſoever, who ſhall liſt and enter himſelf 
to ſerve his majeſty, as a ſeaman on board any of 
his majeſty's ſhips or veſſels, ſhall be liable to be 
taken out of his majeſty's ſervice by any proceſs or 
execution whatſoever, other than for ſome criminal 
matter, unleſs for a real debt, or for other juſt cauſe 
of action, and unleſs, before the taking out ſuch 
proceſs or execution, not being for a criminal mat- 
ter, the plaintiff or plaintiffs therein, or ſome other 
perſon or perſons on his or their behalf, /hal! make 
Adavit before one or more judge or judges 7 the court 
J record, or other court, out of which ſuch proceſs or 
| 2 execution 


Proceedings 
therein in cauſes 
of 10l. ot up- 
wards, and in 
cauſes of 403. or 
UpWardcs, 


No ferman ſhall 
he liable to be 
taken out of his 
majeſty's ſervice 
otnerwiſe than 
for ſome crimi - 
nal matter, un- 
leis the aebt 
amounts to aol 


Plaintiff, upon 


Arreff, 


execution ſhall iſſue, or before ſome perſon authorized to 
take affidavits in ſuch courts, that to his or their knows- 
ledge the ſum juſtly due and owing to the plaintiff or 
plaintiffs, from the defendant or defendants in the 
action, or cauſe of atiion, on which ſuch proceſs ſhall 
i ſſue, or the debt or damage and coſts for which ſuch 
execution ſhall be iſſued out, amounts to the value f 
twenty faunds at the leaſt, a memorandum of which 
oath ſhall be marked on the back of ſuch proceſs or 


Writ, for which memorandum or oath no fee ſhall 


be taken; and if any perſon ſhall be nevertheleſs 
arreſted, contrary to the intent of this act, it ſhall 


and may be lawful for one or more judge or judges 


of ſuch court, upon complaint made thereof by the 
party himſelf, or by any his ſuperior officer, to 
examine into the ſame by the oath of the parties, or 
otherwiſe, and by warrant under his or their hands 
and ſeals, to diſcharge ſuch ſeaman ſo arreſted, con- 
trary to the intent of this act, without paying any 
fee or fees, upon due proof 'made before him or 
them, that ſuch ſeaman ſo arreſted was aQually 

belonging to one of his majeſty's ſhips or veſſels, | 
and arreſted contrary to the intent of this act, and 
alſo to award to the party ſo complaining ſuch coſts 
as ſuch judge or judges ſhall think reaſonable z for 
the recovery whereof he ſhall have the like remedy 
that the perſon who takes out the ſaid execution 


might have had for his coſts, or the plaintiff in the 


ſaid action might have had for the recovery of his 
coſts, in caſe judgment had been given for him, 
with coſts, againſt the defendant in the ſaid action. 

$2. 16. That it ſhall and may be lawful to and 


notice, &c. may for any plaintiff, upon notice firſt given in writing 


enter a common 
appearance, and 


of the cauſe of action, to ſuch ſeaman or ſeamen in 


proceed to judg- his majeſty's ſervice, or left at his or their place of 


: ment, &c, 


reſidence, before his entering into his majeſty's ſec- 
vice, to file a common appearance in any action to 
be brought for or upon account of any debt what- 
ſoever, ſo as to entitle ſuch plaintiff or plaintiffs to 


-proceed therein to judgment and outlawry, 2 to 
| ave 


9 
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Arreſt. 


have an execution thereupon, other than againſt the 
body or bodies of him or them ſo actually belonging 
to one of his majeſty's ſhips, as aforeſaid, 


A ſeaman upon the ſhip books, though he 


has abſented himſelf, is a ſeaman within the act. 


Barnes 95, 
By Stat, 25 Geo. 3. c. 6. 


40 
cc 
«c 
4 
cc 
40 
40 
ec 
T 
cc 


cc 


cc 


FII 


J. 64. «© No perſon No volunteer 


who is or ſhall liſt and enter himſelf as a volun- ſoldier liable to 


teer in his majeſty's ſervice as a ſoldier, ſhall be 


whatſoever, other than for ſome criminal matter, 
unleſs for a real debt or other juſt cauſe of action, 
and unleſs before the taking out ſuch proceſs or 
execution (not being for a criminal matter), the 
plaintiff, or ſome perſon on his behalf, ſhall 


20 l. 


proceſs, unleſs 
AE | debt 
liable to be taken by any proceſs or execution ea mY 


make affidavit, That to his or their #nowledge the Oath of the debt 


original ſum juſily due owing to the plaintiff from 
the defendant in the action, or cauſe of action, on 


which ſuch proceſs ſhall iſſue, or the original debt 


&« for which ſuch execution ſhall be iſſued out, amounts 


cc 
cc 
cc 
cc 
(e 
40 
cc 
cc 
cc 
cc 
cc 


cc 
cc 
«c 
cc 
cc 
«c 
cc 
cc 
£c 


to 201, at leaſt, ver and above all cofts of ſuit 
in the ſame action, or in any other action on which 
the ſame ſhall be grounded ; a memorandum of which 
oath ſhall be marked on the back of ſuch proceſs or 


to be made before 
a judge, &c. 


and a memorat»- 
dum thereof 
marked on the 


writ : and if any perſon ſhall be arreſted contrary, back of the 
it ſhall be lawful for one or more judge of ſuch procels. 


court, upon complaint thereof made by the party 
himſelf, or by any of his ſuperior officers, to ex- 


amine into the ſame by the oath of the parties, or 


otherwiſe, and by warrant under his or their hands 
and ſeals, to diſcharge ſuch ſoldier, without fee, 


upon due proof made that ſuch ſoldier ſo arreſted 


was legally inliſted as a ſoldier in his majeſty's 
ſervice, and arreſted contrary to the intent of 
this act; and alſo to award to the party ſo com- 
plaining ſuch coſts as ſuch judge ſhall think rea- 
ſonable ; for the recovery whereof he ſhall have 
the like remedy that the perſon who takes out 
the ſaid execution might have had for his coſts, 
or the plaintiff. in the like action might have had 


tor the recovery of his coſts, in caſe judgment 
% had 


Arreſk. 


& had been given for him with coſts againſt the de. 
5 e fendant in the ſaid action.“ 
| Pio Sect. bg. ** Any plaintiff, upon notice firſt given, 
ance, * & in writing, of the cauſe of action to ſuch per- 
ceed to execu- © ſon or perſons ſo entered, or left at his or their 
pron he he « Jaſt place of reſidence before ſuch enlitting, to 
MIR « file a common appearance in any acton to be 
« brought tor or upon account of any debt what- 
« ſoever, ſo as to entitle ſuch plaintiff to proceed 
„ therein to judgment and outlaw:y, and to have 
« an execution thereupon, other than and againſt 
c the body or bodies of him or them ſo liſted as 
« aforeſaid.“ 
Serjeants are within this act as well as private 
men, ſo is a dummer. 1 Black, Report 29. 
The penalty for If a perſon procure another to be arreſted in 
— * the Marſhalſea, or in any other Court within 
of another, not London, &c, at the ſuit of any perſon, where 
knowingthereof, 66 there is no ſuch perſon known, or without the 
« plaintiff's conſent; every perſon who ſhall pro- 
« cure any arreſt, Sc. and ſhall be accuſed by in- 
« dictment, preſentment, or by the teſtimony of 
« witnefles, or other due proof, ſhall ſuffer fix 
% months impriſonment, without bail or mainprize; 
« and pay to the party arreſted treble coſts, and 
<« forfeit the ſum of ten pounds for every ſuch of- 
« fence; to be recovered by action of debt, Sec. 
* againſt ſuch perſon or perſons, their heirs, exe- 
% cutors, or adminiſtrators, as ſhould or ought to 
„ pay the ſame by virtue or force of this act; 
© in which action no eſſoign ſhall be allowed, 
„ 8 Fliz. c. 2. ſect. 4, 5. 
ran ne” The plaintiff brought a former action againſt the 
ſecond time ſor defendant, held him to bail for 70 l. declared agzinſt 
the ſame cauſe of him in an action on the caſe, upon a ſpecial agree- 
eee. ait ment in writing under the defendant's hand and ſeal, 
een. the not ſtamped; and the cauſe being at iſſue, the 
firſt writ, by plaintiff's attorney found out he had made a miſtake 
_— of amiſ- ; declaring in an action upon the caſe, the writing 
Z being made and executed in Jreland, where no 
ſtamps are nec«ilary, was a good deed, and the 


plaintiff 


0 2 
„5 2 a< 
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plaintiff ought to have declared in covenant, there- 

fire he diſcontinued that action upon payment of 

coſts; and having now brought this writ for the 

{ame cauſe of action, and arreſted the defendant a 

ſecond time, whereupon the ſheriff hath returned a 

cet i corpus, it was moved that the defendant might 

be diſcharged out of the cuſtody of the ſheriff upon 

a common appearance, which the court refuſed, 

Bates & Barry, Eſq. 2 Wiiſ. 281. See another 

cale in Barnes 02. qu. edit. | 

If the plaintiff be nonſuited in debt on bond, he After nonſoit 
may bring a new action thereon, and hold the de- bail. | 
fendant to bail. Barnes 73. | 5 

In debt, aſſumpſit, trover, and covenant for payment In debt, &e. 
of money, may hold defendant to bail of courſe, bail of courſe. 
Barnes 80. 1 Wilſ. 23. So for fees and diſburſe- 

ments as an attorney in this court, R. M. 1654. 

Sect. 12. | | 

If the action be in covenant where no money is Where no bail, 
covenanted to be paid to the plaintiff; Barnes | 

108. ; treſpaſs, aſſault, battery, detinue, ſpecial action 

on the caſe, conſpiracy, falſe impriſinment, ſlander (ex- 

cept in ſlander of title), cannot hold the defendant 

to bail, unleſs there is an order from the court or a 

judge; Barnes 80. R. M. 1654. /. 12. nor in an 

action for a malicious proſecution. Barnes 7b. 

Where damages can be reduced to a certainty, Where damages 
as in covenant for payment of money, or where a r | 
tenant covenants with his landlord to pay a certain ee , 
ſum for every acre of land he plows up, or the like, pay, &c. plain - 
the plaintiff is entitled to bail, otherwiſe not, eſpe- = is entitled to 
cially without a judge's order previous. It is not 
reaſonable that detendant ſhould be held to bail for 
ſuch damages as plaintiff fancies he has ſuſtained, 
and is pleaſed to ſwear to. Parnes 108. 

Upon the 9 Ann, c. 14. which gives an action Bail vpon the 

of debt within three months againſt the winner, 9th of Ann. e. 
the queſtion was, whether the defendant could be * mm 
held to bail? The defendant's counſel comparing it ; 

to the caſe of actions upon penal ſtatutes, where 

no bail is ever requited. But the court held, there 

ovght 


| 
| 


If the damages 


- to1ol, or up- 
Wards, the de- 
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ought to be ſpecial bail in this cafe, which is at the 

ſuit of the party grieved, and wherein the defend- 

ant is a debtor to the plaintiff; and the clauſe is to 

be conſidered as remedial: and therefore upon 

_ conſideration, and talking with the other judges, 

ſpecial bail' was ordered. Turner v. Warren. Str, 

1079. 

Defendant may In debt on the judgment, the defendant may be 
be held to bail held to bail, if no bail given in the original action, 


in debt on the notwithſtanding a writ of error be brought on the 


agment. i 
Judgment original action, and bail be given on the writ of 


error, Kendal v. Carey. 2 Black, Rep. 768. Co- 

myn's Rep. 556. Pratt, Reg. 57. 
May hold to bail In an action on the judgment upon a nonſuit, the 
pe ago oi defendant in that action may hold the plaintiff to 
, bail for the coſts, if they amount to ten pounds, or 
upwards; for coſts recovered on a groundleſs proſe- 
cution are as fair a debt, as for any other conſider- 
ation. Nightingale v. Nightingale. 2 Black, Rep, 


1274- 


Double rent. In an action for double rent, upon holding over, 


cial bail. 
The original debt was under ten pounds. Plain- 


recovered with tiff recovered, and brought debt on the judgment, 
the coſts amount yhich was fourteen pounds ten ſhillings, and held de- 
fendant to bail; whereupon he moved for a com- 
— — may be mon appearance. Sed per Cur. The debt which 

ele to bail. we are to conſider is the ſum recovered, and plaintiff 


is entitled to ſpecial bail. Barnes 432. 


What Perſons are not to be held 
to Bail in Civil Caſes, 


be held to bail. 


| Perſons not to FP EERS of the realm, members of parlia- 


ment, peereſſes by birth, 1 IAI. 131. 2 
Inſt. 50. 4 Bacon's Abr. 228.; peers of Scotland, 


2 Str. 290.; a peereſs by marriage, Co. Lit. 16.; 
8 6 Co. 


upon the 4 Geo. 2. c. 28. plaintiff may requie ſpe- 


— 
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6 C7. 53. Dyer 79. 3 members of convocation ac- 
tually attending thereon, 8 H. 6. c. r.;'' biſhops, 
ambaſſadors, or the domeſtic ſervant of an ambaſſa- 
dor, really and bona fide in that capacity, Stat. 7 Ann. 
c. 12. 3 Wilf. 33.; the king's ſervants, 1 Ray. 152. 
8 Hod. 12. 3; marſhal, warden of the Fleet, 1 Vent, 
65. ; clerks, attornies, and all other perſons attend- 
ing the courts of jiiſtice, 4 [u/?. 71. 2 Inſt. 551. 
12 Mod. 163. ; clergymen performing divine ſervice, 
and not merely ſtaying in the church with a fraudu- 
lent deſign, 30 Ed. 3. c. 5. I K. 2. c. 16. ; ſuitors, 
Bro. Privil. 57.3 witneſſes ſubpœna'd, and other 
perſons neceſſarily attending any court of record 
upon buſineſs, Sir T. Raym. 101. 1 Vent. 11. Rules 
in Chan, 217. ; witneſſes properly ſummoned before 
commiſſioners of bankrupt, or other commiſſioners 
under the great ſea}, x Atk: 54.; heirs, executors, ' 
or adminiſtrators, R. M. 1654.; a bankrupt for 
forty-two days, unleſs before in priſon, 5 Ges. 2. 
c. 30. ; ſailor or volunteer ſoldier (unleſs the debt 
is twenty pounds), I Geo. 2. c. 14. /. 45. 25 Ges. 3. 
c. 6. J 64. ; an attorney attending on a ſummons, 
Barnes 378; alſo the courts not only protect the 
perſons of their attendants, but likewiſe all thoſe 
things that are neceſſary for their journey, or the 
defence of their ſuit, 2 Roll. Abr. 273.; but the 
privil:ge the court allows their officers is reſtrained 
to thoſe ſuits only, which they bring in their own 
iff right, or are brought againſt them in their own 

right; for if they ſue or be ſued as executors or ad- 

miniſtrators, they then repreſent common perſons, 

and are not entitled to privilege, Hob. 177. Dyer 
4| 24. pl. 150. 2 Sid. 157. Latch, 199. Gedb., 10. 

Alſo if a privileged perſon brings a joint action, When privilege 

this deſtroys his privilege ; becauſe thoſe with whom hes. 
he joins are not officers of the court, nor entitled to * 
the attachment which the court grants to its own 
a- Wy officers. 2 Roll. Abr. 274. 


„ 


en 3.59 7 A 


20% A party who has attended his cauſe all day in 
d, court, and in the evening retires with his attorney 
* if and 
0s | 


ed. 
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and witneſſes, at a tavern in Palace- yard, is privi- 
leged from arreſts, cauſa redeundi. 2 Black, Rep. 
1113. ; but a defendant, illegally in cuſtody at the 
ſuit of one plaintiff, is not privileged from arreſts 
at the ſuit of another, unleſs there be ſome col- 
luſion. Jbid, 283, 


| A bankrupt free A bankrupt is free from arreſt in going and com- 


from arreſt for ing to ſurrender to the commiſſioners ; and from 


1 4075. actual ſurrender to forty-two days, or ſuch further 


time as ſhall be allowed to finiſſi his examination 
(provided he is not in cuſtody at the time of ſur- 
render); and if he be arreſted for debt, or on any 
eſcape warrant, coming to ſurrender, or after his 
ſurrender, within the time before mentioned, then, 
on producing the ſummons, or notice, under the 
hands of the commiſſioners or aſſignees, and givin 
the officer a copy thereof, he ſhall be diſcharged ; 
and if detained, ſuch bankrupt (hall have for his 
own uſe five pounds for every day he detains him. 
Stat. 5 Geo. 2. c. 30. 
gervants of peer, Formerly the privilege from arreſts extended to 
&e, not protect- the ſervants of peers and members; but they are 
not now prohibited from being arreſted, by Stat. 
10 Geo. 3. c. 50. fe 2. | 
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Affidavit, | FFIDAVIT fignifies in law, an oath in writ- 


ing; and to make affidavit of a thing, is to 

teflify it upon oath. An affidavit, generally ſpeak- 

ing, is an oath in writing, ſworn before ſome per- 

ſon who hath authority to adminifter ſuch oath; 

and the true place of habitation, and true addition of 

| every perſon who ſhall make an affidavit, is to be 
What it is to inſerted therein. 1 Lill. Abr. 44. 46. Afidavits 


*— ought to ſet forth matter of fact only, which the 


party intends to prove by his affidavit, not to de- 
clare the merits of the cauſe, of which the court is 
to judge. 

9 | An 
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An affidavit muſt ſet forth the matter poſitively, Mult be poſitive, 
and all material circumſtances attending it, that the 
court may judge whether the deponent's concluſion 
be juſt or not. 1 New Ab. 66. 

The affidavit muſt be filed before or at the time To be filed, 
of ſuing out the writ, or the court will diſcharge the 
party from the arreſt, on filing a common appear- 
ance, 2 Wilſ. 225. 

If the plaintiff joins debt and caſe together in one Cannot join debt 
offdavit, the court will diſcharge defendant, be- and caſe in one 
cauſe it is a fraud on the ſtamp duty. „  _ 

So where ſeveral defendants are joined, and the Nor againſt ſe- 
cauſe of action is ſeveral, there muſt be ſeparate veral defendants, 
ſtamps for the affidavit. Barnes 85. * „ 

There muſt be a poſitive oath upon which a per- a gait defece 
jury can be aſſigned, therefore the court held, that tive. 
where an affidavit of debt was made, that defendant 
« in indebted, &c,” inſtead of is indebted,” was 
held to be defective. 2 Wl. 226. 

And an affidavit made by one convicted of felony, Mate by one 
or a pickpocket returned from tranſportation, is not convifted of fe- 
ſufficient to hold to bail. Barnes 78, 79. — _ 

But an affidavit made by one convicted of per- gut alter. if 
fury was held ſufficient: for though plaintiff cannot made by one 
be a witneſs, yet he muſt not be ſtripped of his = is convicted 
legal remedy to recover his juſt debts. Barnes Perun. 
116. 

An affidavit to hold to bail was, that the defend- amaavie held 
ant, on the ioth of October 1767, entered into a ſufficient, though 
bond for five thouſand pounds, with Thomas Rice ms ou 
Stephen, to the plaintiff, conditioned for payment of ice, — ao 
rent to Thomas Rice Stephen, for certain eſtates in 
Ireland, to the plaintiff his leſſor; and that two 
thouſand three hundred pounds, now due to the. 
plaintiff, on account of the rent of ſaid Thomas 
Rice Stephen, this was held ſufficient by Mr. Juſtice 
Gould and Nares; but Blackflone's Fuſtice ſaid, 
that the affidavit ought to be poſitive,” 2 Black. 

Rep. 740. 
This court admits of a ſupplemental affidavit to where the firſt 


be made of the debt; for though a debt was ſworn aMidavit is de- 
1 3 to fective, yet it 


Ry 


in this covrt 
another, on 


j againſt a com 


power commi 


affidavits. 


the cauſe. 


and materials 
found. 
Every tra leſ- 


be included in 


this fñdavit. 


mon appearance. 


Fxecutor's aff- 
darit ſupplied, debt as appeared by the accounts of the deceaſed, 


Judges may im- 


Afﬀidavits. 


may be ſupplied to by a third perſon, that the defendant was in. 


oy debted, as appears by the ſtated account, and held 


hewing cauſe inſufficient; on ſhewing cauſe againſt a common 


appearance, the defect was ſupplied by a ſubſequent 
affidavit of defendant's acknowledging the ſtated 
account; the rule was diſcharged. Swarbuck v. 
Wheeler. Barnes, guar, ed. 100. 
NM. B. The court would not receive a ſupple- 
mental affidavit in the caſe of Needs v. Groneham, 
where the affidavit was, „that defendant in, inſtead 
of is, juſtly indebted,” &c. 2 il. 226, 

But where an executor at firſt only (wore to the 


a ſubſequent affidavit that he believed the debt to 
be due, was on ſhewing cauſe produced, and the 
rule for a common appearance diſcharged. Rich, 
Extor. v. Carey. 2 Black, Rep. 850. 

By Stat. 29 Car. 2. c. 5. . 1. The judges, Ce. 
. of the courts at Ye/fimin/ter, by commiſſion, may 


fioners to take jmpower perſons in the ſeveral counties of England 


to take affidavits concerning matters depending in 
their ſeveral courts, | | 


What 2ffidavite By rule E. 13 Geo. 2. It is ordered, that 
may be ſworn ( from and and after the 5th of May, in this pre- 
betore a com- ,. 


" alificzcs who ſent term, all ſuch affidavits to hold the defend- 
is an attorney in *© ant to bail, or of the ſervice of proceſs where 


e only a common appearance is required, may be 
« ſworn before the plaintiff's: attorney being 2 
«© commiſſioner, and may be made uſe of for the 
«© purpoſe aforeſaid.” | 


The perſon tak- By ſect. 3. of the ſame ſtatute, the ſum of twelve 
ing the ſame to Pence, and no more, beſides the duty, is to be 
have but12d. taken by ſuch commiſſioner. 


Affidavits muſt be ingroſſed on a treble ſix-penny 
ſtamp paper. 


For work done In the Common Pleas. 


John Doe, of Milk-ftreet, Cheapſide, Lond, 
taylor, maketh oath and faith, That Richard Roe 


man's bill for is juſtly indebted unto this deponent in twenty 
work done me pounds, for the work and labour of this deponent, 
| done wi 
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and paid for the ſaid Richard Roe. out. 


and faith, That Richard Rnn/1s juſtly indebted to 
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done and performed for the ſaid Richard Rze, and 
for materials found in the ſaid work. 

John Doe, of Milk-/treet, Cheapſide, London, ware- For goods fold 
houſeman, maketh oath and faith, That Richard and delivered. 
Roe is juſtly indebted unto this deponent in ten 
pounds and upwards, for goods fold and delivered. 

Fohn Doe, of, Ic. maketh oath, and faith, That For money lent. 
Richard Roe is juſtly indebted unto this depo- 
nent in one hundred pounds, for money lent and 


advanced. 
For money by this deponent laid out, expended, For money laid 


For money by the ſaid Richard Roe, had and te- For money had 
ceived to and for the uſe of this deponent. and received, 

Indebted unto this deponent in one hundred Upon an account 
pounds, on an account ſtated between this depo- ted. 
nent and the ſaid Richard Roe. 

For the work and labour of this deponent by him For work done, 
done for the ſaid Richard Roe, and for materials and materials 
found therein, and for divers goods by this depongnt od an 85998 
ſold and delivered to the ſaid Richard Roe, and alſo ed, money laid 
for money by this deponent laid out, expended, and out, _ and 
paid for the ſaid Richard Roe, and for money lent 797% 255 9nd 
and advanced by this deponent to the ſaid Richard | 
Ree, and alſo for money by the ſaid Richard Roe had 
and received to and for the uſe of this deponent. 


John Denn, of, &c. woollen-draper, maketh oath For goods fold 
| and delivered by 


partners, 


this deponent, and his partyſr, Richard Roe, in ' 
one hundred pounds, for goods fold and delivered. 

The plaintiff's ſervant, if he knows of the debt 
being contraded, may (in the abſence of the maſ- 
ter) make affidavit of the debt being due, which 
will hold defendant to bail; then the affidavit will 
run thus: | | 
Joſepb Lamb, ſervant to Richard Fenn, of Ner- For goods fold 
gate. treet, London, leatherſeller, maketh oath and delwered, made 
faith, That John Denn is juſtly indebted to the ſaid * n 
Richard Fenn in forty pounds for goods ſold and 
delivered, and for work done. 
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- requeſt, £ 

ON meoicines For divers medicines, and other things, found i 

ound as an ap- F kl " I 

thecary, and provided, adminiftered aud applied, to the ſaid i 

Fobn Denn, by this deponent as an apothecary, and 

to divers of the family of the ſaid John Denn, and 

Far de paſturing at his requeſt. 3 

ee For feeding and depaſturing of divers caitle of the x 

ſaid Zobn Dern, at his requeſt, for the ſpace of & 

weeks, now <lapſed, A 

For the ue and For the uſe and occupation of a certain meſſuage, Wi 

e See; of 2 and divers acres of land, with the appurtenances, 7 

cuſe and Jand, ye 

| fituate in the pariſh of High [I/3comb, in the county 3 

of Bucks, for one year, now elapſed. 

The like of = For the uſe and occupation of a certain meſſuage, Wi 

Oy with the appurtenances, fituate in Frith-/reet, Sab, Wl 

in the county of Miadleſeæ, held by the ſaid 7 

Denn of this deponent, for the ſpace of one year,. 

| now elapſed. J 

For part of 2 For the uſe and occupation of certain rooms and 
meſſuage. 


= 
_ — * 
— 2 RY 


If the work be done by a carpenter, coach. 
maker, or any other trade, wherein ſervants and 
carriages are employed, the affidavit may be thus 
(though in point of law all is ſuppoſed to be 
done by the maſter, and may be fo laid in the de. 
claration) : 

For work done For the work and labour of this deponent, done 


by the plaintiff and performed by himſelf and his ſervant for the 
and his ſetvents, 


ae ſaid John Denn, with his horſes, carts, and other 
Carriages, 

For the hire of For the hire of divers horſes, mares, and geld. Wi 

horles, ings, of this deponent let to the ſaid John Denn, 


| and at his requeſt, 
_ . For the work and labour 4 this deponent as a 
medicines, ſurgeon, by him done and performed, in and about 
the healing and curing of the faid Fohn Denn of 
divers wounds, 2nd alto for divers medicines, po- 
tions, and plaiſters, by this deponent found and 


provided for the ſaid John Denn, and at his 
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apartments, in a certain meſſuage of this deponent, 


ſituate in Fliet- oth, — held and enjoyed by 


1 


the 


ch. 


Aktidavits. 121 


the ſaid John, for the ſpace of half a year, now 
elapſed. | 

For certain arrears of rent, due. and owing from For arrears of 
the ſaid John Denn to this deponent, for the uſe oy 81 
and occupation of a certain meſſuage or tenement, 
with the appurtenances, ſituate and being in the 
parilh of Saint Bride's, Fliet-ſireet, London, de- 
miſed by this deponent, by indenture of leaſe, to 
the ſaid Fohn Denn. 

For a gelding ſold and delivered by this deponent For a gelding 
to the ſaid Fohn Denn, at his requeſt. ein 

For meat, drink, waſhing, lodging, and other For meat, drink, 
neceſſaries, by this deponent found and provided 2 
for the ſaid John Denn, and his family, at his 


requeſt, 


Notes of Hand, 


John Denn of Burford, in the county of Oxford, Drawee agaioft 
farmer, maketh oath and faith, That Richard Fenn the drawer, 
is juſtly and truly indebted unto this deponent in the 
ſum of fifty pounds, as the drawer of a promiſſory 
note, payable to this deponent or order, at a cer- 
tain day now paſt (or on demand), | 

Upon a promiſſory note of hand, drawn by the indorſee again 
ſaid Richard Fenn, payable to one A. B. or order, drawer, 
and by him indorſed to this deponent. 

is juſtly indebted unto this deponent in fifty Indorſee againft 
pounds, as the indorſee of a promiſſory note of the indorſer. 
hand, indorſed to this deponent, | 

Is juſtly indebted unto this deponent in fifty ons note, where 
pounds, upon a promiſſory note drawn by the part has been 
ſaid Richard Fenn, payable to this deponent, or — 7 
order, for one hundred pounds, at a day now er, 


- paſt. 


4. B. of, Cc. (being one of the people called Quaker's affirm- / 
Quakers) ſolemnly affirms," That C. D. is juſtly en. 
indebted to this deponent in the ſum of twenty 
pounds, upon a promiſſory note of hand, drawn by 
the ſaid C. D. payable to this affirmant, or order. 


Bills 
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Drawee againſt 


acceptor, 


Indorſee againſt 
ditto. 


Indorſee againſt 


drawer, when 
payable to his 
own order. 


In trover for 
£0098, 


Trover for a 
promiſſory note, 


The Hke for a 
bond. 


Tae like for 
deeds generally, 


Aﬀiidavits, 


ills of Exchange. 


A, B. of, Cc. grocer, maketh oath and faith, 
That C. D. is indebted to this deponent in ſeventy 
pounds, as acceptor of a bill of exchange, payable 
to this deponent or order. 

Indebted to this deponent, as indorſee of a bill 
of exchange in ſeventy pounds, accepted by the 
ſaid C. D. 

In ſeventy pounds, as the indorſce of a bill of 
exchange drawn by the ſaid C. D. upon one A. B. 
payable to E. F. or his own order, and by him in- 
dorſed to this deponent. 

A. B. of, c. maketh oath and ſaith, That hie 
cauſe of action againſt Fohn Doe is for converting 
and diſpoſing of divers goods and chattels of this 
deponent's, of the value of one hundred pounds, 
which he refuſeth to deliver, although this deponent 
hath demanded the ſame. 

That C. D. now hath, or lately had in his poſ- 
ſeſnon, a certain promiſſory note of hand of this depo- 
nent's, bearing date the 5th day of June 783, where- 
by one A. B. ſix weeks after the date thereof, pro- 
miſed to pay to this deponent, or order, forty 


pounds, for value reccived; and which faid pro- 


miſlory note the ſaid defendant hath unlawfully 
converted to his own uſe, 

That C. D. now hath, or lately had in his poſ- 
ſeſſion, a certain bond or obligation of this depo- 
nent's, bearing date the 5th day of January 1783, 
entered into by one J. K. to this deponent, in the 
penal ſum of four hundred pounds, conditioned for 
the payment of two hundred pounds, as therein 
mentioned; and which ſaid bond the ſaid defend- 
ant hath unlawfully converted to his own uſe. 

That C. D. now hath, or lately had in his poſ- 
ſeſſion, divers deeds and writings of this deponent, 
of the value of four hundred pounds, and which 
deeds and writings the ſaid defendant hath unlaw- 
fully converted to his own uſe, 

That 
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That C. D. holds and unjuſtly detains from this In detinue. 


deponent a certain indenture of Jeaſe, bearing date 
the 4th day of February 1783, made between C. D. 
of, &c. of the one part, and A. B. of, Cc. of 
the other part, and which ſaid indenture is of the 
value of twenty pounds and upwards to this de- 


ponent, 


On Bond. 


X. of, Cc. hoſier, maketh oath and ſaith, On a bond. 


That C. D. is juſtly indebted unto this deponent in 

one hundred pounds and, upwards, for principal 
and intereſt due on a bond, bearing date the 4th 
day of May laſt paſt, entered into by the ſaid de- 
fendant to this deponent, in the penal ſum of two 
hundred pounds, conditioned for the payment of 
one hundred pounds, and lawful intereſt for the 
ſame, 


D. of, &c. gentleman, maketh oath and ſaith, On an affign- 
ment of a bond, 


made by the 


That C. D. did, by his bond, bearing date the 3d 
of February laſt paſt, become bound unto A. B. of, 
Ec. mercer, in the penal ſum of two hundred 
pounds, conditioned for the payment of one hundred 
pounds, and lawful intereſt, on a certain day now 
paſt. And this deponent further ſaith, That the 
faid A. B. did, by indenture, bearing date the 
day of laſt paſt, aſſign, transfer, and 
ſet over the ſaid bond unto him this deponent, and 
all monies due and owing thereon, for a valuable 
conſideration then paid by this deponent to the ſaid 
A. B. And this deponent further ſaith, That he 
hath not received any part of the ſaid one hundred 
pounds, or the intereſt thereof due on the ſaid bond ; 
nor hath the ſaid A. B. to the knowledge or belief 
of this deponent, received the ſaid one hundred 
pounds, or any part thereof, or the intereſt thereof, 
ſince the ſaid aſſignment; and that the ſaid C. D. 
is now juſtly indebted unto this deponent, as aſſignee 


as aforeſaid, in the ſum of one hundred and two 
pounds 


aſſignee, 


124 Affidabits. 


pounds ten ſhillings, for the principal and intereſt 
due upon the ſaid bond. 
Afﬀidavit for A. B. of, &c. mercer, maketh oath and faith, 
money due ona That C. D. is juſtly and truly indebted unto this 
3 deponent in thirty pounds, on and by virtue of a 
judgment recovered by this deponent in this honour. 
able court, againſt the ſaid defendant as of Faſter 
term laſt paſt; and alſo in the further ſum of five 
pounds for his coſts and charges ſuſtained therein; 
and which judgment was obtained by this deponent 
upon and by virtue of a bond entered into by tie 
ſaid defendant to this deponent, in the penal ſum of 
four hundred pounds. 
On an annvity A. B. of, Cc. grocer, maketh oath, and ſaith, 
boad, That C. D. is indebted unto this deponent in 
pounds, for the arrear of a certain annuity due 
to this deponent, upon and by virtue of a bond, 
bearing date the day of 1783, en- 
tered into by the ſaid defendant to this deponent, in 
the penal ſum of pounds, conditioned 
for the payment of the ſum of pounds 
a year, for the life of the ſaid defendant, to this 
| deponent, 
By the aſſignee A. B. of, c. tallow-chandler, maketh oath and 
of a bankrupt. ſaith, That C. D. is indebted unto this depenent 
and J. M. as aſſignees of the eſtate and effects of 
Barnes 91. J. K. a bankrupt, in twenty pounds, as appears by 
an account under the bankrupt's hand, and delivered 
to this deponent, and which ſum this deponent 
verily believes to be due from the ſaid defendant to 
the eſtate of the ſaid bankrupt. 
By an executor, J. K. of, Cc. grocer, executor of the laſt will 
” motor and teſtament of A. B. deceaſed, maketh oath and 
* Faith, That the above defendant is juſtly indebted 
unto this deporent, as executor as aforeſaid, in fifty 
pounds, for goods ſeld and delivered by ſaid J. B. in 
his life-time, as appears by the books of the ſaid 
A. B. and which ſun is now due from the ſaid I 
defendant to the eſtate of the ſaid A. B. as he verily 
believes. | | 
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Aﬀidavits, 


Upon a promiſſory note given by the 2 oy — — by 


Barnes 70. 


the ſaid A. B. in his life time, as he believes, 
as appears to this deponent by the note in his 
cuſtody, and which ſaid ſum is now due to this 
deponent, as executor as aforeſaid, as he verily 
believes. 

In order to hold the defendant to bail for an 
aſſault, an affidavit muſt be prepared, and laid before 
a judge for his order for that purpoſe ; which affi- 
davit is ingroſſed on a treble ſixpenny ſtamp paper, 
and ſworn before him (who on reading the ſame, if 
he approves thereof, makes an order thereon), and 
may be as follows : 

J. G. of, Sc. the plaintiff, and F. V. of, e. 
ſurgeon, ſeverally make oath and ſay: and firſt, this 
deponent, J. G. for himſelf, ſaith, That in the 
month of January laſt paſt, the above defendant, 
W. F. Eſquire, made an aſſault upon this deponent, 
and did beat and kick this deponent in ſo violent 
a manner on his groin, and other parts of his body, 
that this deponent has ever ſince that time been in 
great pain; and this deponent has at this time a 
rupture in his right groin, deſcending into the ſcro- 
tum, occaſioned by the kicks and blows which this 
deponent received from the defendant, whereby this 
deponent is rendered utterly incapable of getting his 
livelihood, And this deponent further ſaith, That, 
to the beſt of his knowledge, he never was ſubject 
to, or had a rupture, before the ſaid aſſault was 
made upon him this deponent, as aforeſaid ; and 
that the ſaid kicks and blows, given him by the ſaid 
defendant, are the ſole cauſe of the ſaid rupture, 


How to proceed 
te hold to bail 
for an aſſault. 


Affidavit to held 


to bail for an 


aſſault. 


And this deponent further ſaith, That he has ap- 


plied to ſeveral eminent ſurgeons for advice to be 
cured of the ſaid rupture, but has been informed by 
them that the ſame is incurable. And this deponent 
further ſaith, That he knows and is well acquaint- 
ed with the defendant, and that the ſaid defendant 
is in very good circumſtances ; and this deponent 
J. M. faith, That he hath viewed the other depo- 
nent's right groin, and ſays, that he has got a rup- 

ture 
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Aﬀidavits. 


ture in his ſaid right groin deſcending into the ſcro- 
tum, which, in this deponent's opinion, 1s incurable, 
and renders him utterly incapable of following his 
buſineſs. 

Maketh oath and faith, that A. B. fourth mate 
of the ſhip called the V., I. P. commander, on the 
1ſt day of February 1781, came to this deponent in 
the ſteerage of the ſaid ſhip, at B. in R 
and without any juſt cauſe or provocation whatſo- 
ever, given to, or intended to be given to him, by 
this deponent, laid hold of this deponent's collar, 
and dragged this deponent on the floor thereof, and, 
with his fiſt, did with great force and violence 
ſtrike this deponent many blows on his head, face, 
and body, by which this deponent Jay ſenſeleſs for 
ſome time; and the ſaid A. B. would have again 
beat this deponent, had not he been prevented by a 
perſon on board the ſaid ſhip. And this deponent 
further ſaith, That his right cheek became greatly 
ſwollen and diſcoloured, and that he was in great 
pain for a conſiderable time afterwards ; and this 
deponent was rendered wholly incapable of perform- 
ing his buſineſs on board the ſaid ſhip: and this 
deponent further ſaith, That the ſaid 4, B. bath 
not as yet made him any ſatisfaction for the ſaid 
aflault, although he is in good circumſtances; and 
he believes that the ſaid 4. B. ſoon intends leaving 
this kingdom, 

P. C. late mariner on board the merchant ſhip 
the V., B. R. commander, and 7. H. late mariner 
on board the ſaid ſhip, ſeverally make oath and 
ſay ; and firſt this deponent P. C. for himſelf faith, 
That in or about the month of June, in the year 
of our Lord 1782, as this deponent was doing his 
duty on board the ſaid ſhip, in hawling up the 
range cable, J. D. mate of the ſaid ſhip, ſtruck this 
deponent ſeveral violent blows on his head, and 
ſeveral parts of this deponent's body, with his 
clenched fiſt : and this deponent ſaith, That hav- 
ing threatened the ſaid J. D. when he this depo- 
nent came to London, he would endeavour to get 

| ſatisfaction 


| 


Aflidabits. 


ſatisfaction of him for ſuch ill treatment; from 
which ſaid expreſſion this deponent verily believes 


the ſaid J. D. conceived great hatred and malice 


againſt this deponent, and often threatened this 
deponent, that he would have his life, if he ſhould 
be hanged for it : and this deponent faith, That on 
the homeward paſſage from Jamaica, as this depo- 


nent was doing, his duty, in hoiſting out the boat 


belonging to the ſaid ſhip, in order to tow the ſaid 
ſhip, that ſhe ſhould not get foul of any other veſſel, 
the wind being calm, as this deponent was lower- 
ing the ſaid boat, the ſaid 7. D. hailed to this de- 
ponent to let go the ſaid boat : and this deponent 
faith, That he, according to his ſaid inſtructions, 
jet the boat go, but not ſo ſoon as the ſaid F. D. 
thought it might be done, whereupon the ſaid 
J. D. came to this deponent, and, with many op- 
probrious expreſſions and other ill uſage, ſtruck this 
deponent a violent blow on the right ſhoulder with 
a rope, called the gibb haulyards, about two inches 
and a half in circumference : and this deponent 
faith, That from the violence of the ſaid blow the 
blood guſhed from this deponent's ſhoulder ; and 
this deponent faith, That the ſaid F. D. ſtruck this 
deponent ſeveral other violent blows, with the ſaid 
rope, on his loins, ſhoulder, and other parts of his 
body, ſo that his ſhoulder and other parts of his 
body, were bruiſed and ſwelled: and this deponent 
faith, That from the ſaid ill treatment he remained 


ill about one month after, and that he ſtill continues 


to feel pains occaſioned by the ſaid ill treatment, as 
aforeſaid; and that he did not do or ſay any 7. 


or give any provocation whatſoever to the ſaid J. 


to merit or deſerve ſuch ill treatment. And this 
deponent J. H. for himſelf ſaith, That he was 
preſent at the ſeveral times mentioned by the other 
deponent, and that he did ſee the ſaid P. C. ill 
treated in manner and form as by him above de- 
poſed : and this deponent ſaith, That he did not 
ſce or hear the ſaid P. C. ſay or do any thing, in 
this deponent's hearing, to deſerve or merit ſuch il} 

treatment : 
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Aﬀidavits, 


treatment: and this deponent P. C. for himſelf, 
further ſaith, That he has been informed, and 


- which information this deponent believes to be true, 


Proceſs, 


As to the teſte 
aad return, 


that the ſaid J. D. is a perſon of good circum- 
ſtances, and well able to make ſatisfaction for the 
ſaid ill treatment: and this deponent Jaſtly ſaith, 
That he is informed that the faid F. D. will ſoon 
depart this realm ; and unleſs he be held to bail, 
this deponent will be deprived of that ſatis faction to 
which he thinks himſelf entitled by the laws of this 
country, 


Proceſs, 


PROCESS is that by which a man is called 

into any temporal court, becauſe it is the be- 
ginning or principal part thereof by which the reſt 
is directed: or, if taken ſtrictly, it is the proceed- 
ing after the original, before judgment. Britton 
138. Crompton of Courts 133. 8 Rep. 157. Proceſs 
to call perſons into court, &c, muſt be in the name 
of the king; and if it iſſue from the ſuperior court, it 
ought to be under the % of the chief juſtice, or of 
the ſenior judge of the court, if there be no chief juſ- 
tice; and if it iſſues from any other court, it is to be 
under the tee of the fir in commiſſion. Dalt. ch. 
132. Finch. 436. Cro. Car. 393. 

The writ of capias muſt be returnable on a gene- 
ra] return day, 1 Barn. 295. ; and there muſt be 
fifteen days between the tele and return, ibid. 409. 
2 Wilſ. 117.; but it may be fel led before the cauſe of 
action accrued in every caſe (except where the plaintiff 


proceeds to an outlawry), and ſuch ze/te muſt bear 


date in term. bid. 295. The teſte may be amended, 


The ancient law 
in proceeding to 
arreſts upon 
touts, ought to 


it being ſuppoſed the negligence of the officer of the 
court. 2 Black. 918. | 
Whereas by the ancient and fundamental laws of this 
realm, in caſe where any perjon is ſued, impleaded, or 
arreſied by any writ, bill, or proceſs iſſuing out of 2 
0 


Hotels. 1 29 


/ his majeſty's courts of record at Weſtminſter, in _os EY 
ony common plea, at the ſuit of any common perſon, the jn the pt — 
true cauſe of action ought to be ſet forth and particu- 
larly expreſſed in ſuch writ, bill, or proceſs, whereby 
the defendant may have certain knowledge of the cauſe 
cf the ſuit ; and the officer who ſhall execute ſuch writ, 
bill or proceſs, may know how to take ſecurity for the 
appearance of the defendant to the ſame, and the ſureties 
for ſuch appearances may rightly underſtand for what 
cauſe they become engaged: And whereas there is a great 
complaint of the people of this realm, that for divers 
years now laſt paſi, very many of his majeſiy's good 
ſubjefts have been arreſted upon general writs of treſpaſs, 
quare clauſum fregit, bills of Middleſex, latitats, 
and other like writs, iſſued out of the courts of King's 
Bench and Common Pleas, not expreſſing any particular 
or certain cauſe of action, and thereupon kept priſoners 
for a long time for want of bail, bonds with ſureties 
for appearances having been demanded in ſo great ſums, 
that few or none have dared to be ſecurity for the ap- 
pearances of ſuch perſons ſo arreſted and impriſoned, 
although in truth there hath been little or no cauſe of 
action, and oftentimes there are no ſuch perſons who are 
named plaintiffs ; but thoſe arreſts have been many times 
procured by malicious perſons, to dex and oppreſs the de- 
fendants, or to force from them unreaſonable and unjuſt 
compoſitions for obtaining their liberty; and by ſuch 
evil practices many men have been, and are daily un- 
done, and deſtroyed in their eſtates, without prſſibility of 
having reparation, the actors employed in ſuch practices 
having been (for the moſt part) poor and lurking 
perſons, and their adtings ſo ſecret, that it hath been 
3 wa very difficult to make true diſcoveries or pro 
thereof. | | 
8 and preventian of which ſo great growing Perſons arrefted 
evils and miſchiefs, and alſo for diſcouraging all fri- 1 
valous and unjuſt ſuits, and cauſeleſs arreſts for the dae e * 
Juture, be it enacted, That from and alter the preſſing the cauſe 
* 12th of February 1661, no perſon or perſons o vac how to 
„ho ſhall happen to be arreſted by any ſheriff, e. 2 drags 
* under- ſheriff, coroner, ſteward, or bailiff of any vpon hones or 
K „ franchiſe. Press. 
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franchiſe or liberty, or by any other officer, mi- 
niſter, under-bailiff, or other perſon or perſons 
whatſoever within this realm, having or pretend- 
ing to have authority or warrant in that behalf, 
by force or colour of any writ, bill, or proceſs, 
iſſuing, or to be iſſuing, out of his'majelty's ſaid 
courts of the King's Bench and Common Pleas, 
or either of them, in which ſaid writ, bill, or 
proceſs, the certainty and true cauſe of action is not 
expreſſed particularly, and fer which the defendant 
or defendants, in ſuch writ, bill, or proceſs named, 
is and are bailable by the 8 in that benalf made 
in the three and twentieth year of the reign of the 
late king Henry the Sixth, ſhall be forced or com- 
pelled to give ſecurity, or to enter into bond with 
ſureties for the appearance of ſuch perſon or 


* perſons ſo arreſted, at the day and place in the 


ſaid writ, bill, or proceſs ſpecified or contained 
in any penalty or ſum of money, exceeding the 
ſum of 404, of lawful money of England, to be 
conditi>ned for ſuch appearances ; and that all 
ſheriffs and other officers and miniſters aforeſaid, 
ſhall let to bail, and deliver out of priſon, and 
from their, and every of their cuſtodies reſpect- 
ively, all and every perſon and perſons whatſo- 
ever, by them, or any of them arreſted upon any 
ſuch writ, bill, or proceſs, wherein the certainty 
and true cauſe of atiton is not particularly expreſſed, 
pon ſecurity in the ſum cf forty pounds, and no 
more, given for appearance of ſuch perſon or per- 
ſons ſo arreſted, unto the ſaid ſheriff or officer 
aforeſaid, according to the ſaid ſtatute in the ſaid 
three and twentieth year of the reign of the ſaid 


late king Henry the dixth, in that behalf made 


and provided.“ 13 Car. 2. fi. 2. c. 2. 

By the 2 Geo. 2. c. 23. ſect. 22. it is enacted, 
That every writ and proceſs for arreſting the 
body, and every writ of execution, or ſome label 
annexed to ſuch writ or proceſs, and every war- 


rant that ſhall be made out upon any ſuch writ, 


proceſs, or execution, ſhall, before the ſervice or 
% execution 


Pzoceſs, | * 
t „ vecilion thereof, be ſubſcribed or indo-ſed with the 


« name of the altorncy, clerk in court, or ſelicitor, 
© written in a common legible hand, by whom 
« ſuch writ, proceſs, execution, or warrant re— 
„ ſneQively ſhall be ſued forth; and where ſuch 
e attorney, clerk in court, or ſolicitor, ſhall not 
« be the perſon immediately retained or employed 
« by the plaintift in the action or ſuit, then alſo the 
% name of the attorney or ſolicitor ſo immediately 
c retained or employed, to be ſubſcribed, or indorſ- 
« ed and written in like manner; and that every 
'« wpy of any writ or proceſs that ſhall be ſerved upon 
« any defendant, ſhall, befire the ſervice thereof, be in 
&« like manner ſubſcribed or indorjed with the name of 
&« the attorney or ſolicitor, who ſhall be immediately 
* retained or employed by tae plaintiff in ſuch writ 
&« or proceſs,” | 

By the 12 Geo. 2, c. 13. ed. 4. it is enacted, The not indotſ- 
„ That from and after the 24th of June 1739, eee 
the not ſubſcribing or indorſing the name of the ben vpon 
« attorney's clerk in court, or ſolicitor, on any writs, ſhall aut 
warrant that ſhall be made out upon any writ, e. 
„ proceſs, or execution, ſhall not vitiate the fame; 
* but ſuch writ, proceſs, and execution, and all 
& proceedings thereon, ſhall be as valid and effec- 
„ tual, notwithſtanding ſuch omiſſion, as if the 
“ ſaid recited act for regulating attornies and ſo- 
s Jicitors had not been made, provided the writ 
whereon ſuch warrant is made out be regularly 
5 ſubſcribed and indorſed according to the ſaid act; 
and every ſheriff or ſheriffs, or other officer, Every ſheriff to 
who ſhall make out any warrant upon any writ, inderſe the at- 
proceſs, or execution, and ſhall not ſubſcribe or woolen 
indorſe the name of the attorney, clerk in court, 
or ſolicitor, who ſued out the ſame, ſhall forfeit 
the ſum of five pounds, to- be aſſeſſed as a fine 
upon ſuch ſheriff or ſheriffs, or other officer by 
the court out of which ſuch writ, proceſs, or 
execution ſhall iſſue; one moiety thereof to be 
paid to his majeſty, his heirs and ſucceſſors, and 
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ce the other moiety to the perſon or perſons aggriev- 
ce ed by ſuch omiſſion.” 
No ſpecial writs By the 5 Geo. 2. c. 27. ſect. 5. it is enacted, 
hail ifſuein „ That from and after the end of this ſeſſion of 
phe ne _ “ parliament, where the cauſe of action ſhall zof 
does not amount ** amount to the ſum of ten pounds or upwards in any 
0 20% e ſupericr court, or to forty ſhillings or upwards in 
*« any inferior court, no ſpecial writ or writs, nor 
« any proceſs ſpecially therein expreſſing the cauſe 
« or cauſes of action, ſhall be ſued forth or iſſued - 
« from any ſuch ſuperior or inferior court reſpective- 
4“ ly, in order to compel any perſon or perſons to 
e appear thereon in ſuch court or courts ; and all 
& proceedings and judgments, that ſhall, from 
„% and after the end of this preſent ſeſſion of parlia- 
& ment, be had on any ſuch writ or proceſs, ſhall 
© be, and is hereby declared to be void and of none 
c effect; and every attorney or officer of ſuch 
« court or courts, ſuing forth or iſſuing out ſuch 
on penalty of x01, + writ or proceſs, ſhall forfeit the ſum of ten pounds 
& to the perſon or perſons aggrieved thereby, who 
© ſhall and may recover the ſame by action of debt, 
« &s. | | 
Attorney's nnme The name of the plaintiff's attorney muſt be 
muſt be indorſed jndorſed on the writ ; but if not indorſed on the 
wo ſheriff 's warrant, it will not vitiate it. 2 Barnes, 
1 N N 
Attorney's name 5 The attorney's name muſt be put upon the copy 
to be on copy. of the proceſs, or defendant may move that the pro- 
| ceedings be ſtayed. Barnes, qu. edit. 415. 
Before ſuing out Before the ſigning of the writ of capias, there 
writ a memo- muſt be a memorandum or minute, upon a 25. 64d. 
r:ndum to be 
made o ſtamp, made out, purſuant to the ſtatute of 25 
25, 6d. ftamp. Geo 3. c. 80. under penalty of 5/1, ſe, 16. which 
may be had of the ſtationers already printed, and 


muſt be in this form: 


In 


W 
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In the Court of Common Pleas, 


r N Richard Nix is retained to proſecute, Warrant to 

to wit. by Richard Fenn, as his attorney, Proſecute. 

againſt John Denn. | 
Richard Nix, plaintiff's attorney. 

No. on the file. | 


If by an agent to the ſolicitor immediately re- 
tained, add, by G. H. his agent. | 
Entered or filed of record this day of 
in the 26th year of king George III. 
(Officer's Name.) 
Theſe latter words are wrote by the filacer. | 


None of the duties mentioned in the above act None of the 
are to be charged to the client; if they are charged, charged, Ke. 
then to be diſallowed : or if paid, the attorney to 
refund, and pay coſts, /. 20. 

The agents are to be repaid the 2s. 6d. ſtamp Agents to be re- 
for the memorandum or warrant, by the ſolicitor e the 25. 64. 
employed in the ſuit. /ef. 25. 

George the Third, by the grace of God, of Great Capias in debt 
Britain, France, and Ireland, King, Defender of '*%i"ing bail. 
the Faith, and fo forth, To the ſheriff of Middleſex, 
greeting, We command you, that you take Fohn 
Denn, late of Meſtminſter, in your county, yeoman, 
and Richard Roe, late of the ſame place, yeoman, 
if they ſhall be found in your bailiwick, and them 
ſafely keep, ſo that you may have their bodies 
before our juſtices at J/:/minfler, on the morrow of 
All Souls, to anſwer Richard Fenn, in a plea, where- 4 
fore, with force and arms, the cloſe of the ſaid 
Richard at Weſtminſter they broke, and other 
wrongs to him did, to the great damage of the ſaid 
Richard, and againſt our peace; and alſo that the Ac-etiam 
ſaid John Denn may anſwer the ſaid Richard Fenn, 
according to the cuſtom of our court of Common Bench, in 
a certain plea of debt upon demand, for one hundred The penalty of 
pound; and have you there this writ, Witneſs Alex- the bond. 
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ander Lord Longhterough, at Meſiminſter, the 1 Sth 
day of June, in the 25h year of our reign, 
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F. Attorney, 
Toner 7 emple, 
6th Of. 1785, 
Indorſe the attorney's name and 
ſum ſworn on the back. } Oath for 50 


Make a præcipe for the filacer thus: 
Præcipe for the Middle ſea, Ca bias for Richard Fern againſt John 
office, to wit. l Den, late of I. eſiminſter, in the ſaid 
county, yeoman, ag ſpaſs at I eſtminſter, debt for 
100 J. returnable on the morrow of A. Souls. 


J. P. Attorney, 
Oath for 50/7, Inner Templi, 
Gth Oct. 1785, 


The like in eaſe. George the Third, Sc. To the ſheriffs of London, 
greetins r. We command you that you take Rrchard 
Fenn, late of J7ejtmin;ter, in your county, yeoman, 
and Richard Roe, late of the ſame place, yeoman, 
if they may be found in your bailiwick, and them 
' ſafely kcep, fo that you may have their bodies be- 
fore our juſtices at //e/tiin/ter, on the motrow of 
All Souls, to anſwer en Denn, in a plea where- 
fore with force and arms the cloſe of the ſaid Jahn 
Denn, at London, they broke, and other wrongs to 
him did, to the great damage of the ſaid Zahn Denn, 
Ac-wilam. and age ind our peace; ns aiſo that the ſaid Ri- 
© chard may anjwer the ſaid John, according to the 
6c 22 of zur court of Common Bench, in a certain 
flea of treſpaſs on the caſe, uten promiſes, to the 
17 of the ſaid John of thirty pounds; and 
hs you there this writ, Witneſs Alexander Lord 
Loughborough, at Weſtminſter, the 15th day of Tut, 
in the 25th 5 of our reign. 
The præcipe. London, Capias for Jahn Denn againſt Richard 
Gn} Fenn, late of Weſtminſter, in the "aid county, 
ycoman, treſpaſs at 7*/tminjter, Caſe for thirty 
pounds 
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pounds on promiſes returnable on the morrow of 4 


Souls. 
J. P. Attorney, 


Oath for 151. Inner Temple, 
6th OF. 1785. 

If the capias is ſent into any other county, vix. 
Oxferd, lay the treſpaſs at Oxfird, or any other 


town, 
And alſo that the ſaid Richard Fenn may anſwer The Ike for 


the ſaid John, according to the cuſtom of our court an #flault. 
of Common Bench, in a certain plea of treſpaſs 

and aſſault to the damage of the ſaid Zzhn of one 
hundred pounds. { 

N. B. You indorſe the writ thus, “Bail by order 
« of Mr, Juſtice Gould, for 201. 

And alſo that the ſaid Richard may anſwer the In covenant, 
ſaid John, according to the cuſtom of our court of 
Common Bench, in a certain plea of breach of co- 
venant, to the damage of the ſaid 7obn of 50/1. 

And alſo that the ſaid Richard may anſwer the In trover. 
ſaid Jobn, according to the cuſtom of our court of 
Common Bench, in a plea for the converting and 
diſpoſing of the goods and chattels of the ſaid John, 
of the value of fifty pounds, to the damage of the 
ſaid Yan of 100]. 

And alſo that the ſaid Richard may anſwer the Detinus. 
ſaid John, according to the cuſtom of our court of 
Common Bench, in a plea for the detaining of the 
goods and chattels of the ſaid Fohn, to the value of 
five hundred pounds, to the damage of the ſaid John 


of 6001, 

And alſo that the ſaid John and Richard may If two defend- 
ſeverally anſwer the ſaid Fohn Doe, according to the om „ 
cuſtom of our court of Common Bench, in a certain Heftes. 
plea of treſpaſs on the caſe, to, the damage of the 


ſaid John Doe of forty pounds. 
And alſo that the ſaid John may anſwer the ſaid As executor in 


Richard, as executor of the laſt will and teſtament eaſe. 
of Simon Yowe!, deceaſed, in a certain plea of treſ- 


paſs on the caſe upon promiſes, to the damage of the 
K 4 ſaid 
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ſaid Richard, executor as aforeſaid, of one hundred 
pounds. ; 
As aIminiftra== And alſo that the ſaid 7chn may anſwer the ſaid 
tor on bond. Richard, as adminiſtrator of all and ſingular the 
goods, chattels, and credits of Fehn Yawel, deceaſed, 
according to the cuſtom of our court of Common 
Bench, in a certain plea of debt upon demand for 
two hundred pounds, to the damage of the ſaid 
Richard of 301. 
As aſſignees. And alſo that the ſaid John may anſwer the ſaid 
Richard and James, as aſſignees of the eſtate and 
effects of Fames Doe, a bankrupt, according to the 
cuſtom of our court of Common Bench, in a certain 
plea of treſpaſs on the caſe, to the damage of the ſaid 
Richard and James, aſſignees as aforeſaid, of fifty 
pounds, and have there, Tc, | 
Take writ to The capzas is printed, and may be had either at 
Blacers, &©. the filacers or flationers, for 25. 74, Take your 
| affidavit, precipe, memorandum, or warrant, and 
writ, to the filacers for the county, which ſee in 
p- 77, and if the affidavit has not been ſworn be- 
fore, your client muſt attend the filacer at the ſame 
time, to ſwear his affidavit, pay for the oath 15, 
ſigning capias 25, 24,; which is 1s. for the origi- 
nal, and 15. 24. for ſigning the capas ; the filacer 
then marks the capias with a ſtamp, which is called 
fizning ; take ſame to the ſeal-office, No. 3, Inner 
Temple Lane, to be ſealed, pay for fame 7 d.; then 
et a warrant directed to your officer at the fheriff's 
office, in Too/'s Court, Curſitor Street (if in Midale- 
ſex); if in Londen, at the Poultry or Mod Street 
Compter ; pay 44. for ſame, If in any other coun- 
ty, to the under-ſheriff in town. 

The printed capias is made to run in the plural 
number, therefore if there is no more than one de- 
fendant to be ſued, add John Doe or Richard Roe, 

| being the uſual names inſerted for that purpoſe. 
Capiss againſt Gecrge the Third, by the grace of God, of Great 
two defendants Priiain, France, and Ireland. King, Defender of 
ſeverally, the Faith, &c. To the ſheriffs of London, vary : 
FN | g 
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We command you, that you take Fohn Denn, late 
of London, merchant, and Richard Fenn, late of the 
ſame place, merchant, if they ſhall be found in 
your bailiwick, and keep them ſafely, ſo that you 
may have their bodies before our juſtices at Weſt- 
minſter, on the morrow of All Souls, to anſwer 
A. B. of a plea, wherefore with force and arms they 
broke the cloſe of the ſaid A. B. at London, and did 
other wrongs to him, to the great damage of the 
ſaid A. B. and againſt our peace; “ and alſo that Ac- atiam. 
« the ſaid John and Richard may ſeverally anſwer the 
e ſaid A. according to the cuſtom of our court of Com- 
« mon Bench, in a certain plea of treſpaſs on the caſe 
« (or whatever the action is) on promiſes, to the 
« damage of the ſaid A. of ſixty pounds; and have 
there this writ, Witneſs Alexander Lord Loughbo- 
rough, at Weſtminſter, the 15th day of June, in the 
25th year of our reign. | 
London. Capias for A. B. againſt John Denn, late Pracipe. 
of Landon, merchant, and Richard Fenn, late of the 
ſame place, merchant, treſpaſs at London, caſe for 
ſixty pounds, upon promiles ſeveraliy, returnable 
on the morrow of All Souls, | 
A. K, Attorney. 
Oath for 15 J. againſt Fohn Denn. 
Oath for 151. againſt Kichard Fenn, 
If the defendant cannot be taken on the capias Capias per 
before the return thereof, then you may have a ©tinuance, 
capias by continuance, which is the ſame as the capias 
already printed; and do not add the words (“ as 
before we have commanded you”) ; but the only dif- 
ference is in the præcipe to the filacer thus, London, 
(st.) Capias by continuance for John Doe againſt Richard 
Roe, late of, &c. treſpaſs at London, returnable | 
on, &c. The filacer charges ſigning 104. and | 
ſeal 74, N. B. Put the date of your firſt writ on the | 
præcipe. 1 | 
It has been already obſerved, that the filacer for- 
merly uſed to make out theſe writs upon receiving 
the præcipe; but as there is a great deal more buſineſs 
done 
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done now than formerly, the attornies now make 
them out for expedition themſelves. 
The day of fign= And by ſeveral ſtatutes, Every officer or clerk 
—— donn $ of this court, who ſhall ſign any writ or proceſs 
o be own a 
thereon, & before judgment to arreſt any perſon thereupon, 
e ſhall, before the ſigning thereof, ſet down, upon 
& ſuch wiit or proceſs, the day and year of his ſigning 
& the fame, which ſhail be entered upon the remem- 
& brance, upon the forfeiture of ten pounds,” 
5 6 N. & IM. . 21, /. 3. 9 10 V. 3. c. 25. 
J. 42. 9 Geo. 2. c. 35. /. 32. Pratt, Reg. C. P. 440, 
441. Barnes 420. | 
If defendant lives If the defendant lives in any liberty where the 
in a liberly. ſheriff, to whom the writ is directed cannot enter, 
you may make out a non mittas capias in the firſt in- 
fiance, to empower him to enter into that liberty, 
and which is as follows : : 
Non omittas George the Third, &c. To the ſheriff of Norfolk, 
— greeting. We command you, that you omit not, 
by reaſon of any liberty in your bailiwick, but that 
you enter the ſame, and take 7obn Prieſt, late of 
Thelfard in your county, yeoman, and Richard Ree, 
A memorandum late of the fame place, yeoman, if they ſhall be 
voce, if , found in your bailiwick, and keep them ſafely, fo 
eceſlarv, if ſued - = > - ab 
out in the firſt that you may have their bodies before our juſtices at 
inſtance, Weſtminſter, on the morrow of All Souls, to anſwer 
James Spratt, in a plea, wherefore with force and 
arms the cloſe of the ſaid James at Thetford they 
broke, and other wrongs to him did to the great da- 
| mage of the ſaid James, and againſt our peace; 
Ac. ætiam. & and alſo that the ſaid John may anſwer the ſaid 
| James according io the cuſtom of our court of Common 
% Bench, ina certain plea of - treſpaſs on the caſe, upon 
& promiſes to the damage of the ſaid James, of one 
* hundred pounds; and have you there this writ, 
Witneſs Alexander Lord Loughborough, at Weſt- 
minſter, the 15th day of June, in the 25th year of 
our reign, 
Norfolk (ſſ.) Non omiltas capias, for James Spratt, 


againſt John Prieſt, late of Thetford, yeoman, 
treſpaſs 


Pꝛoteſs. 139 


treſpaſs at Thetford, caſe for one hundred pounds, 
on promiſes, returnable on the morrow of A. 
Souls. | ö _ 7 | 
K. Attorney, 
Oath for 501. 5th OF, cole 
Pay filacer ſigning 8s, 64.; ſeal 1s, 24. 
Until very lately, if the defendant could not be Uatil lately, if 
found in the county where the capzas iſſued, or that — 
he did not live in the county where the plaintiff in- county where 
tended to lay his venue, in order to arreft him in verze laie, a 
another county, a writ of teſtatum capias iſſued, di- —_ relies 
rected to that ſheriff, wherein was recited the firſt 
writ © and that it was teſitfied, teſtatum eſt, that the 
e defendant lurks and wanders in his bailitoict, wheres 
& fire he is commanded to take him as in the former 
ce capias,” But the court, ſeeing the great incon- 
venience which the practiſers were led into by this 
mode of proceeding, by putting in bail in the county 
where the zeſtatum iſſued, inſtead of the county 
where the capias iſſued, they in Hilary term, 1781, 
made a rule upon the ſheriffs to put upon their war- 
rants from what county the capras iſſued ; this not 
having the full effect intended, they in Hilary term 
1782, made the following rule: 
Whereas in actions where ſpecial bail may be re- Plaintiff may 
quired, in caſe the defendant reſides in a different 9*<re in a dife 
county from that where the cauſe of action ariſes, and yy that in 
where it ought to be laid, and may on the part of the which the arreſt 
defendant be compelled to be tried, but on the part of the 2 — 
plaintiff to entitle himſelf ſo to declare, it is neceſſary CI 
to ſur à capias in the one county, and then à teſtatum 
capias into the other, and miſtakes frequently happen by 
putting in bail with the filacer of the county where the 
arreſt is, inſtead of that in which the firſt capias iſſued, 
by means whereof great expence and delays are often 
occaſioned; It is therefore ordered by this court, 
where an arreſt ſhall be by virtue of a capias ad 
e reſpondendum in any county, and bail ſhall be put 
in thereupon, and the plaintiff ſhall think proper 
6 aftewards to declare in a different county, it ſhall 


« not 
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& not be deemed a waiver of bail: but the recog- 
„ nizance of the bail ſhall be as effeCtual for the 
„ benefit of the plaintiff, and he may proceed 
c thereon againſt the bail, in the ſame manner as if 
<« the plaintiff had declared againſt the defendant in 
* the ſame county in which the bail was put 
6 lt. 
Which rule ha Which rule without doubt has taken away the 
taken away the writ of teſtatum capias ; ſo that now, if the defend- 
4 ant cannot be found in the county where the firſt 
capias iſſued, the plaintiff's attorney, on taking an 
office copy of the affidavit, marked by the filacer 
for the county where the firſt writ iſſued, may make 
out a capias (as before) into another county; pay 
15. for the copy of the affidavit; ſtamp and paper 
Is. 7 d.; ſigning capras with the new filacer 25. 2 d.; 
ſeal 7 d.; without having any return of the firſt 
capias. NV. B. The day of the firſt writ iſſued, 
and the county ſhould be marked on the præcipe. 
Reaſon for have And the reaſon for having the fHatum was, that 
0g the teſtatum. the plaintiff loſt his bail, if he declared in any 
other county than that in which the capias iſſued; 
Prat. Reg. C. P. 137. ; ſo that if the defendant 
Jived in any other county than that in which the 
plaintiff intended to try his cauſe, he was obliged 
to have a feſlatum capias to arreſt him, and which 
he might iſſue in the firſt inſtance, though the ſug- 
geſtion of the capias having iſſued was but fiction; 
yet it being beneficial to all parties was readily ac- 
quieſced in, being one in many inſtances to illuſ- 
trate that maxim of law, that in fictione juris conſiſtit 
@quitas, | 
Capias now iſſues If the defendant lives in a county palatine, the 
un. writ in that caſe may now be a capias, directed to 
5 the Chancellor, or Chamberlain, &c. of the county 
palatine, and not a teftatum capias as formerly, and 
the debt muſt be 20/7, 
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Directions to be obſerved in Mrits directed to Cheſter, 
Lancaſter, and Durham, being the Caunties Palatine. 


To the Chamberlain of our county palatine of Che/ter, Cheſter. 
or to his deputy there, greeting, Ec. x 
To the Chancellor of our county palatine of Lancaſter, Lancaſter, 
or to his deputy there, greeting, &c. 
To the Reverend Father in God, by permiſ- Durham. 
fion Lord Biſhop of Durham, or to his Chancellor there, 
greeting, &c. And inſtead of ſaying in the writ, ** Oar 
« county palatine,” ſay, ** Your biſhoprick.” | 


George the Third, by the grace of God of Great Capias to the 
Britain, France, and Ireland King, Defender of the To" — 
Faith, Qc. to the chamberlain of our county pala-- 
tine of Lancaſter, or to his deputy there, greeting, a Ut un 
we command you, that by our writ under the ſeal 2s, 6 d. ſtamę 
of our ſaid county palatine, to be duly made, and maſt be filed. 
to be directed to the ſheriff of the ſaid county pa- 

latine, you command the ſaid ſheriff, that he take 
John Knott, late of, Ic. yeoman, and Richard Roe, 
late of the ſame place, yeoman, if they be found 
in his bailiwick, and them ſafely keep, ſo that you 
may have their bodies before our juſtices at Veſt- 
minſter, on the morrow of All Souls, to anſwer 
Richard Fenn, in a plea wherefore with force and 
arms the cloſe of the ſaid Richard Fenn at Lancaſter 
they broke, and other wrongs to him did, to the 
great damage of the ſaid Richard Fenn, and againſt 
our peace; “ and alſo that the ſaid John may anſwer Ac ætiam. 
* the ſaid Richard, according to the cuſtom of our 
% court of Common Bench, in a certain plea treſ- 
&« paſs on the caſe upon promiſes, to the damage of the 
« fatd Richard Fenn of fifty prunds ; and have there 
this writ, Witneſs Alexander Lord Loughborough, at 
Meſtminſter, the 15th Day of June, in the 25th 
year of our Reign, | 

The like form will do for Che/ter ; but for Dur- The like to 
ham ſay, ** Ie command you, that under the ſeal of Cheſter and 
& your biſhoprick, to be duly made and directed to the — 

* ſreriff of the county of Durham, you cauſe T e ſaid 
3 6 heriff 
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e ſheriff to be commanded, that he take John Knott, 
« /ate of, Cc. as in the former, 

Præcipe. Co. Pal. of Lancaſter, capias for Richard Fenn 
againſt F-bn Knott, late of, &c. treſp. at Lancaſter 
and alſo for fixty-fix pounds on promiſes, returnable 
on the morrow of A Souls, 

Oath for 25 /. T. P. Attorney, 


Take it to the filacer, Mr. Roberts, to ſign, pay 
25. 2 d. ſeal 7 d. If the defendant lives in any of 
Cinque Ports. the Cinque ports, as Haſtings, Romney, Hythe, 
Dover, or Sandwich, a teſtatum is not necellary. 
The direction muſt be, „70 the con/tatle of our 
x „ "caſtle of Dover, or to his deputy there.” 
Cap. to the George the Third, by the Grace of God, of Great 
Cinque Ports. Britain, &c. to the conſtable of our caſtle of Dover, 
A memorandum Or to his deputy there, greeting, We command 
5 e woſt you, that you take John Denn, late of Dover, yeo- 
1 4 » man, and Richard Roe, late of the ſame place, yeo- 
man, if they ſhall be found in your bailiwick, and 
them ſafely keep, fo that you have their bodies 
before our juſtices at Pe/iminſter on the morrow of 
All Souls, to anſwer Richard Fenn, in a plea, where- 
fore with force and arms the cloſe of the ſaid 
Richard, at Maidſtone, they broke, and other wrongs 
to him did, to the great damage of him the ſaid 
Richard, and againſt our peace; * and alſo that the 
*© ſaid John may anſwer the ſaid Richard, according 
* to the cuſtom of our court of Common Bench, in a 
« certain plea of treſpaſs on the caſe, upon promiſes, to 
& the damage of the fad Richard of 100 J. and have 
« you there this writ.” Witneſs Alexander Lord 
Loughborough, at Meſiminſter, the 15th day of Fune, 
| in the 25th year of our reign. 
Pracipe, Cinque Ports. Capias for Richard Fenn againſt 
ohn Denn, late of Dover, yeoman, treſpaſs at 
Maidſtone, cafe for 100/, on promiſes, returnable 
on the marrow of All Souls, 
| | Oath for 50/1, T. P. Attorney. 


NI. Roberts the filacer ſigns this; pay him 55. 64. 
7 d. ſeal. 
5 CITIES 


CITIES and TOWNS having a SHERIFF Sheriffs, 
Or SHERIFFS, 


Cities of ? Cities of 
Briſtol Canterbury = 
Coventry Exeter © | 
Cheſter & | Litchfield, and 1 
Vork 18 | Worceſter — 
Glouceſter S 
Lincoln 7 £ Towns - 
London 12 | = 
Ga » | Kingſton upon Hull | 
Norwich Southampton 4 
and = | Pool, and | 2 N 
Town of | Newcaſtle upon Tyne J 5 | 
Nottingham 3 2 


Common Proceſs, 


IF the cauſe of action does not require bail, ee capias 

or you mean to ſerve the defendant with proceſs e: 
only, then the Stat. 12 Geo. 2. c. 29, enacts, 
& That in all caſes where the cauſe action ſha!l not 
% amount 10 ten pounds or upwards, in any ſuperior 
« court, the defendant ſhall not be arreſted, but ſhall 
& be ſerved perſonally with a copy of the proceſs.” And 
by 5 Geo. 2. c. 27. ſ. 4. That upon every copy 
of ſuch proceſs to be ſerved, ſhall be written an 
„ Eng(tfh notice to ſuch defendant, of the intent and 
meaning of ſuch ſervice, to the effect following: 
A. B. zou are ſerved with this proceſs, to the intent 
© that you may, by your attorney, appear in his Ma- 
e je/iy's court of Common Pleas, at the return therecf, 
© being the day of in order to 
« your defence in this action.“ And for which no- 
tice no fee ſhall be demanded, 

George the Third, by the Grace of God of Great Theform of a 
Britain, France, and Ireland, King, Defender of the ⁹mhpon capias, 
Faith, &c. to the * ſheriff of Middleſex, greeting: * Sheriffs of 
We command you, that you take Peter —— Lenden. 

ate 


o 
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late of W:/tminfter, in your county, mercer, and 
Richard Roe, of the ſame place, yeoman, if they 
ſhall be found in your bailiwick, and them ſafely 
N keep, ſo that you may have their bodies before our 
This capias will Juſtices at Weſiminſter, on the morrow of All Souls, 
dog, as debt, ge. to anſwer John Denn, in a plea, wherefore with 
tinue, covenant, force and arms the cloſe of the ſaid Jobn Denn at 
&c, _ ny MHeſtmiuſter they broke, and other wrongs to him 
— did, to the great damage of the ſaid Fobn, and 
againſt our peace; and have you there this writ, 
Witneſs Alexander Lord Loughborough, at Weſtminſter, 
the 15th day of June in the 25th year of our 

reign. | 


| Mr, Peter Roberts. 

Notice. You are ſerved with this proceſs, to the intent 
that you may, by your attorney, appear + in his 

. Majeſty's court of Common Pleas, at the return 

thereof, being the 3d day of November next, in 

order to your defence in this action. Indorſe the 

attorney's name, place of abode, and the day ſued 

dodut, on the copy and writ. | 

Pracipe, Middleſex (js.) Capias for John Denn againſt 
Peter Roberts, at Weſtminſter, returnable on the 

morrow of A Souls. | 


6th October 1783. F. P. Attorney. 
To be ſigned by the filacer, pay 25. 2 d. ſeal 74. 


a, memorandum or warrant muſt be made out on a 
25. 64, ſtamp, to be filed at ſame time, 
Three things In the filling up proceſs not bailable, there are 
— ag three things to be obſerved: iſt, In the notice, the 
very day of the return muſt be inſerted, although it 
happens generally on a Sunday. Barnes, 293, 294. 
Rule 7 Geo. 2. 2d, The notice to appear muſt be 
directed to the defendant by ſame name as the proceſs, 
being particularly ſo expreſſed in the act of 5 Geo. 2. 
39, That the name of the defendant mult be in- 


I If againft huſband and wife, ſay, © Appear for yourſelf, and 
Barab your wife. 
ſerted 
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ferted as thus: © Mr. A. B. You are ſerved,” Qc. 
otherwiſe the writ may be quaſhed on motion. 
1 Wilſ. Io. 

Service on the return day is regular, 2 Wil. 
372.3 and if ſerved by a perſon who cannot read 
or write it is bad. Rep. & Prac. C. P. 34. 

If the proceſs be againſt baron and feme, ſervice If againft baron 
on the huſband is ſufficient for both; and if the and feme, 
huſband does not appear for himſelf and wife, plain- 
tif may enter an appearance for both. Barnes 412. 
qu, edit. 29 3. 303. oc. edit. | 

If the action be joint, againſt ts or more perſons, If joint, both 
each muſt be ſerved with a copy of the proceſs. matt be ſerved, 

Irregularity in ſervice of proceſs may be com- Irregularity in 
plained of any time before interlocutory judg- {rvice to be 


| lained of 
ment, but not after. Pra, Reg. 355. 2 Barnes ay pn 


211. : | cutory judgments 
If the proceſs be directed into a county palatine, the if common pro- 
defendant is to be ſerved with a copy of the proceſs, — £0 into a pa- 
and not with the mandate thereupon from the em Brag 28 
bilbop, or chancellor, to the ſheriff, Barnes 
00. a 
5 If the defendant complains of an irregularity in 17 complaint is 
the proceſs, or notice ſubſcribed, he muſt annex made of any ir- 


: > . regularity of pro- 
9's copy to his affidavit, that it may appear to the = 12 
It, 


$ muſt annex copy 
A copy of a capias may be ſerved within a liberty, to affidavit, 


Ibid. 345. 1 Barnes 290. 
A miſtake in the proceſs is cured by defendant's A miſtake in 
entering an appearance, but not if plaintiff. enters . bs ! 
it according to the ſtatute. 1 Barnes 294. 8 

After judgment ſigned, it is too late to complain 
of irregularity of proceſs. 2 Barnes 211. 

Notice muſt be given on ſervice of proceſs, though 
the writ be ſpecial, and the debt above ten pounds, 
Rep. & Pract. C. P. 249. Proceſs ſerved without 
any notice to appear is void. 7b:d. 100. 

Copy of proceſs being tendered to defendant at 
his houſe, and he refuſing to accept it, held leav- 
ing it there was good ſervice. 2 Barnes 225. 
NM. B. This means at the time. 

* Proceſs 
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Proceſs delivered without the filacer's name to it 

held good. Rep. & Caf. in pr. 106. | 
Cepizs percon- If the defendant cannot be taken on the firſt writ, 
3 or ſerved with a copy of it, as the caſe ſhall be, 
and you do not propoſe to outlaw him, ſue out 2 
capias by continuance, and in that caſe you need not 
put the words, „as before we have commanded 
« you,” for the præcipe left with the filacer has the 
words, „ capias per continuance,” which ſhews that 
it is the ſecond writ; and ſo the ſame with the 
third, or any other number of writs, unleſs you 
proceed to outlawry, in that caſe the words of the 
alias and pluries are made uſe of, pay ſigning 104, 
ſeal 7 d. Put on the præcipe the day the firſt writ 

| iſſued, : | 

| Capias mifling Capias ad reſpondendum, teſted in Trinity Term, 
one term in its and returnable in Hilary Term following, miſſing 
return bad. Afjchaelmas, is void; and plaintiff is liable to treſ- 
paſs and falſe impriſonment ; for he cannot juſtify 
under a void or irregular proceſs. 3 Will. 341. 
8 2 Black. Rep. 846. | | 
Court may a= The court can amend meſne proceſs, and alſo 
ue, meine Pros an attachment of privilege, though in its nature an 


nts original. 3 Yi. 454. 


Spectal Bail. 
Definition of AIL, Ballium (from the French bailler, which 
bail, comes from the Greet Ba and ſignifies to 
deliver into hands), is uſed in our common law for 
the freeing or ſetting at liberty of one arreſted or 
impriſoned upon any action, either civil or criminal, 
on ſurety taken for his appeatance, at a day and 
| place certain. Brad. lib. 3. tra. 2. c. 8. | 
Why called bail, The reaſon why it is called Pail is, becauſe by 
this means the party reſtrained is delivered into the 
hands of thoſe that bind themſelves for his forth- 
coming, in order to a ſafe keeping or protection 


from priſon ; and the end of bail is, to ſatisfy the 
ET | con- 


my pm — — 
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tondemnation and coſts, or render the defendant 
to priſon, 

Bail and mainprize are often uſed promiſcuouſly Pail and main- 
in our law books, as ſignifying one and the fame b the GO 
thing, and agree in this notion, that they ſave a 
man from impriſonment in the common gaol, his 
friends undertaking for him, before certain perſons 
for that purpoſe authoriſed, that he ſhall appear at 
a certain day, and anſwer whatever ſhall be ob- 
jected to him in a legal way. 2 Haw. P. C. c. 88. 

4 Infl. 180. The chief difference is, that a man's 
mainpernors are barely his ſureties, and cannot im- 
priſon him themſelves to ſecure his appearance, as 
his bail may, who are looked upon as his gaolers, 
to whoſe cuſtody he is committed, and therefore 
may take him upon a Sunday, confine him till the 
next day, and then render him. 6 Mod. 231. Lord 
Raymond 706. 12 Mod. 275. ? 

By rule Mich. 6 Geo. 2. ©* It is ordered by the No attorney to 
& lord chief juſtice, and the reſt of the juſtices of this be bail. 1 
&« court, that from and after the laſt day of this term, 
&« no attorney of this or any other court, or any perſon 
* prattifing as ſuch, ſhall be bail in any ſuit or action 
„ depending in this court.” | 

Notwithſtanding this rule, it has been held, that An attorney may 
an attorney, though he cannot be allowed to juſt:fy, 5 dail to gen- 
yet be is ſufficient bail to ſurrender without juſtifi- 
cation, Tackſon & Trinder, 2 Black. Rep. 1180. 

By rule Hil. 7 Geo. 2. ©* is ordered, that no No officer to be 
* ſheriff”s officer, bailiff, or other perſons concerned in bail. 

* the execution of proceſs, ſhall be permitted or ſuffered 
*© ta become bail in any action or ſuit depending in this 
* court,” {7 : | 

It hath been determined, that a ſummoning of- A {ymmening 
ficer to the ſheriff of Middleſex, for warning juries, officer within 
Fe. and who was ſecurity to the ſheriff for his *** above rule, 
brother, and formerly had been a ſheriff's officer 
for ſerving writs and making arreſts, is within the 
above rule; for the rule is founded upon principles 
of prudent jealouſy, and therefore the court would 

| L 2 + 
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not ſet a precedent for evading it. Ballard v. Pritchs 
ard, 2 Black, Rep. 779. | 
Perſons outlawed after judgment cannot be bail, 
A Frenchman A Frenchman who had reſided in England twelve 
3 to jul- years, in a houſe at 45 J. per annum, as a factor for 
= Birmingham goods, and ſworn himſelf worth 2000 /, 
in the bank of Paris, but had no conſiderable pro- 
perty in England, was admitted to juſtify as bail for 
180 J. the defendant being himſelf a foreigner. An. 
drew Dueſnell, the other bail, not underſtanding 
| Engliſh, Anſelme was ſworn to interpret, and upon 
1 examination was alſo juſtified. Chriſtie v. Fillene. 
| 2 Black. Rep. 1323. 0 
Bail who live in It is no objection to bail, that he lives with- 
e the in the verge of the court, without other ſuſpi- 
| * cious circumſtances attend it. 2 Black Rep. 956. 
1 Within what The defendant having been arreſted, and put in 
| bal ie enden bail to the ſheriff, you muſt, if the writ of capias 
and Middleſex, be in London or Middleſex, put in bail above within 
4 four days (excluſive of the appearance day, or quarto 
3 die poſt of the return of ſuch writ); and to prevent 
ö a miſtake of names, the beſt way is to get a ſhort 
4 copy of ſuch writ at the filacer's or ſheriff's office, 
and the ſum ſworn to, or the bail bond may be 
aſſigned. Rule Hill, ꝙ Ann.; but if the laſt of the 
ſaid four days happen on a Sunday, bail may be put 
in the next day, and will be regular, | 
Hew to put in bail in town on a capias. Go to 
Mr. Roberts, the filacer, No. 4, Hare Court, 
Temple, with an abſtract of the writ, the names and 
additions of the bail, who will enter them in his 
book kept for that purpoſe ; deliver him at the 
ſame time a memorandum. or warrant to defend on 
a 25. 64, ſtamp, as directed by Stat, 25 Geo. 3. 
c. 80. the form of which is underneath; and he, or 
his clerk Mr. Evans, will attend at the judge's 
7 chambers with the bail, and take the recognizance; 
pay him in term time 125. in vacation 195.3 if 
taken at the judge's houſe pay 3s..4 d. more: but 
if the filacer cannot attend, the recognizance = 
e 
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be taken in his abſence on a double 124. ſtampt 
parchment, called a bail. piece, before a judge, upon 
bringing a true abſtract of the writ. Rule Hill. 
8 Ger. 2. the form of which will be as follows: 
N. B. The memorandum or warrant ona 25. 6d. 
ſtamp, to be filed with his clerk. 


in the Common Pleas, Bail-piece, 
Michaelmas Term, in the twenty-fifth year of the Reign of 
King George the Third. 
London (ſs. ) Capias againft Richard Fenn, late of London, yeoman, 
at the ſuit of Jobn Denr, for 100 J. upon pro- 
J. D. Attorney © miſes returnable on the Morrow of All Souls, 
tor defendant, Affida vit for 50 1. 
Bail are, Richard Knox, of Fleet-ſtreet, London, je weller, 
and 
Taken and ac- Þ John Mann, of Gutter Lane, Cheapfide, London, 
| knowledged, Fc.  filverſmith, 
The Defendant bound in 1001. 
Each of the Bail in 50 /, 


— 


If the defendant be not preſent, and does not it the defendant 
enter into the recognizance, then the bail are is not preſent, 
bound in double the ſum the cauſe of aCtion is ſworn 
to amount to, 

The act of 25 Geo. 3. c. 80, enacts, That every Memorandum to 
attorney, at the time of putting in bail, ſhall de- pong HY 
poſit in the hands of the judge's clerk, the memo- 
randum or minute of his warrant to defend, ſtamped 
with a 25. 64, ſtamp, which the judge's clerk is to 
receive gratis; who is to deliver oyer the ſame to 
the proper officer, Sec. 25. 


In the Court of Common Pleas. 

Middleſex, to wit. J. D. is retained to defend * to de- 
by Richard Fenn, as his attorney, at the ſuit of John 

enn. | 
Entered or filed of record q F. D. defendant's at- 


the day of torney (if by an a- 
in the 25th year of King { gent, add) by M. his 
George the Third, agent, 


The uſual praQtice has been, that only two per- Two ny 1 ns 
ſons become bound in the recognizance ; and it ne of bree 


L 3 has to juſtify is irre- 
f gular, 


n 
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has been held, that notice given to juſtify ihree ig 
irregular, Allen v. Keyt. 2 Black. Rep. 1122. 
In this caſe you dedua from the fees to the 
filacer the amp for the bail-piece, 2 5, 
The condition « You (naming the defendant, if preſent) do 
of the recogni- (c gctnatoledge to owe unto the plaintifF 100 l.; you 
9 & (naming the bail) do ſeverally acinowledge io owe 
« unto the plaintiff the ſum of 501, a piece, to be 
& levied upon your ſeveral goods and chaitels, lands 
« and tenements, upon condition, that if the defend- 
& ant be condemned in the ſaid attion, be ſhall pay the 
& condemnation money, or render himſelf a priſoner to 
„ the Fleet for the ſame; and if he fail ſo to do, you 
« (naming the bail) ds undertake to do it for him.“ 
R. 5 V. & M. „ 
When the bail is put in due time, ſtrictly there 
is no neceſſity to give notice in this court, though it 
would be fair ſo to do, and is allowed; if notice is 
given, then it will be as follows: „„ 


In the Common Pleas. 
Rh Jon Denn, Plaintiff, 
Between and | 

| Richard Fenn, Defendant, 


Notice of bail, Take notice, that ſpecial bai] was this day put in 
| with the filacer for the defendant in this cauſe, 
before the Honourable Mr. Juſtice Gould, at his 
chambers in Serjeants Inn, Chancery Lane, London, 
and the names are Richard Knox, of Fleet-/Ireet, 
London, jeweller ; and Jahn Mann, of Gutter Lane, 
Cbeapſide, London, jeweller, dated the 11th day of 


November 1785. Yours, &c. 

To Mr. G. H. attorney F. K. attorney for the 
for plaintiff, | defendant. 
e Inner Temple. 


Ii the bail taken . If they are the ſame as are bail to the ſheriff, 
3 eee, — there is no neceſſity to ſay ſo in this court, becauſe 
ut in above, ye . a 
they may be = they may ſtill be excepted againſt (though the plain- 
cepted againſt, tiff's attorney docs not rule the ſheriff ), and may 


be 
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be compelled to juſtify by the following rule of 
MM. 6 Geo. 2. Whereas it has been uſually practiſed 
in this court, in all caſes where bail bonds have been 
taken, that if the ſame bail taken by the ſheriff be put 
in above, that ſuch bail ſhall not be excepted againſt, 
but ſhall fland good and be abſolute: And whereas 
ſuch practice hath been found to be inconventent in many 
inſtances, © It is therefore ordered by the Lord 
« Chief Juſtice, and the reſt of the juſtices of this 
« court, that from and after the laſt day of this 
& preſent term, in all caſes wherein bail bonds ſhall 
be taken, and the ſame bail is put in above, the 
&« plaintiff may except againſt ſuch bail.“ 
And unleſs the bail ſo excepted againſt, ſhall juſ- And if they do 


tify themſelves, or other bail be added, who ſhall not juſtify, or 


. k 22M dd others who 
juſtify, within the time limited by the rules of the 30 — 


court, the plaintiff may take an aſſignment of the may proceed on 
bail- bond, and proceed thereon, notwithitanding W 
he excepted to the ſame perſons when put in as 

bail above. Barnes 63. 74. | 


If the plaintiff be diſſatisfied with the bail above, Exception to be 


he may except againſt them at any time within in 20 days, 

twenty days after notice given of putting in the ſame. 

R. 5 W. & M. | 
Exception muſt be in writing, entered in the Exception, 

filacer's book, or on the bail-piece, and then no- 

tice muſt be given to the plaintiff 's attorney, as fol- 

lows: © Denn againſt Fenn. I have excepted Notice, 

* againſt the bail put in for the defendant in this 

* cauſe, Yours, Sc. J. D. attorney for the 

% plaintiff.” 


[f the exception is made in term, and in time, When to Nn 


wherein notice may be given to juſtify, the bail muſt 
Juſtify themſelves in court (or by conſent of the 
plaintiff *s attorney before a judge), within four 
days after ſuch exception taken. Trin. 3 & 4 Geo. 2. 
But if the gxception be delivered ſo late in the term 
that there are not four days left, or in the vacation, 
then the notice to juſtify will be for the firſt day of 
the next term; and notice muſt be given of ſuch 
Juitification two days, * of the day it is given; 

a | 4 28 


i 
ap 
14 

i 
At 
FI 
7 
1 
* 

. 
I, 
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as for inſtance, bail is put in the 11th of November 
1785, exception taken the 12th, the notice muſt 
be given on the 14% to juſtify the 16th; and Fri- 
day is good notice for Monday, but Saturday for 
Monday is not, Sunday being no day in law; Satur- 
| day for Tueſday is good. 
ail to be p er- By the rule Trin. 3 & 4 Geo. 2. It is ordered, 
1 & that from and after the laſt day of this term, if 
den. « ſpecial bail put in by the defendant be excepted 
& to, the defendant ſhall perfect his bail within four 
c days after exception taten; in default whereof the 
4 plaintiff ſhall be at liberty to proceed on the bail 
& bond,” 
If the ſame bail put in are to juſtify, then the 
notice of juſtihcation will be thus: 


In the Common Pleas. 
| Denn v. Fenn, 


Notice of juſtify» Take notice, that the bail already put in for 
ing the ſame bail. the above defendant in this cauſe, and of whom you 
If no notice al- have had notice, will, on Wedneſday the 16th of this 
ready given, inſtant November, juſtify themſelves in open court, 
and additions, às good and ſufficient bail for the defendant, 


dated this 14th day of November 1785, Yours, 


Ee. 
Mr. J. K. Attorney B. Attorney for the 
for Plaintiff, 7 Defendant. 


How to juſtify The evening preceding the day of juſtification, 
3 an affidavit of the above notice is to be made on a 
treble ſixpenny ſtamp paper; which is to be ſworn 

before a judge; pay for the oath 2s. ; then ſpeak 

to the filacer, Mr. Roberts, to attend with the bail- 

piece, or book in which the names of the bail are 

entered, at Weſtminſter; pay him for ſame 5 s. 44, 

give your affidavit to a ſerjeant, with inſtructions 

The affidavit thereon indorſed, 7 move 19 juſtify the within 


may be fore © bail,” and a fee of 105. 64. : have your bail 


vice of notice. ready at the fitting of the court, who will be called 
for; and when ſworn, pay the fees of the court ta 
| one 
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one of the criers, viz. 3s. 6d. This being done, 
in the evening go to the Secondaries Office, No. 1, 
King's Bench Ialks, in the Temple, and get the rule 
for the allowance of bail drawn up; pay 45. 64.3 
ſerve the plaintiff's attorney with a copy ; and it is 
a rule in this court, in all caſes, t /hew the original 
rule at the ſame time. 


In the Common Pleas. | 
| John Denn, Plaintiff, 
Between and 
Richard Fenn, Defendant. 
2 G. clerk to E. H. of, &c. attorney for the Affidavit of the 


defendant in this cauſe, maketh oath and faith, ſervice of notice 


That he did, on the 14th day of N:vember inſtant, of juſtifications 


perſonally ſerve F. K. the plaintiff's attorney, with 
a true copy of the notice hereto annexed. 

If you ſerve the ſervant of plaintiff's attorney or 
clerk, ſay, ** Served Mr. J. K. the plaintiff”s attor- 
« ney in this cauſe, with a true copy of the notice 
s hereto annex:d, by delivering the ſame to the clerk, or 
& ſervant of the ſaid J. K. at his houſe in Serjeant's 
4 Inn, in Fleet-ſtreet, London.“ 

To fave expence of ſerjeant and court fees, the How to juſtify 
attorney for the plaintiff frequently accepts of the chamber. 
bail being juſtified before a judge ; in this caſe the 
plaintiff's attorney attends in perſon, or gives a note 
to the filacer of ſuch his conſent; then take the 
filacer to the judge's chambers, with the bail, who 
will juſtify before the judge. Pay the plaintiff's at- 
torney 105. 6d, filacer 58. 44. 

But if the ſame bail that are put in, are not to Of adding b:il. 
Ju/ilify, and you mean to add and juſtify freſh bail; 
in that caſe, before the notice to juſtify ſuch bail is 
given, ** you muſt add the bail to that already put in, 
before the time that notice for the juſtification of ſuch 
& new bail is delivered,” as will appear by the fol- 
lowing rule of Mich. 18 Geo. 3. ** It is ordered by Additional bail 
the court, that from and after the laſt day of this mu# be put in | 
*« preſent term, no perſon who ſhall become ſpecial ;\g;eation can 
* bail for any defendant or defendants in any be given, 

action 
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& aQion or ſuit depending in this court, ſhall be 
<« permitted to juſtify themſelves in open court as 
good and ſufficient bail for any ſuch defendant or 
<« defendants, unleſs ſuch perſons did actually be- 
te come bail for ſuch defendant or defendants, be- 
c fore the time that notice for the juſtification of 
© ſuch bail was delivered to the plaintiff's attorney 
„or agent.” 

Additional bail Tf after exception to the bail put in, the deſend- 

8 ant wiſhes to add further bail, the additional bail 

depled to. muſt juſtify themſelves in court, within the four days 
after ſuch exception, without waiting for a new notice; 
for this court does not oblige the plaintiff to make 
exception to ſuch new bail ; and in default of Juſtify- 
ing, he may proceed on the bail-bond. 

Conſtruction. By this rule, it doth not ſtrike me that there is 
any neceſſity for giving notice of the adding ſuch 
bail ſeparately, but a notice that they are added to 
the bail already put in, and that oy will on ſuch a 


day juflify, will do, 


In the Common Pleas. 
John Denn, Plaintiff, 


Between and | 
Richard Fenn, Defendant, 


Notice of adding Take notice, that Aaron Moſes, of Duke's Place, 
and juſtifying London, merchant, and Gerrge Duke, of Hatton- 
— Aireet, near Holborn, in the county of Middleſex, 
| broker, did this evening add themſelves to the bail 
already put in for the defendant in this cauſe, before 
the honourable Mr. Juſtice Varęs, at his Chambers 
in Serjeant's-Inn, Chantery-lane, Landon; and that 
they the ſaid Aaron Moſes and George Duke will, on 
Monday next, juſtify themſelves in open court as good 
bail for the ſaid defendant. Dated the day of 
November 1785. 5 
Your's, Cc. 


To Mr. G. H. Attorney J. K. Attorney ſor 
for the Plaintiff. the Defendant. 


If 
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If you add but one to the bail already put in, and 
he with one of the other juſtiſies, then your notice 


will be as follows, after ſuch one has been added 


and put in before the judge, according to the new 
rule. | 


Take notice, that E. F. of, &c. was laſt night Notice of adding 
added to the bail already put in for the defendant in — 


this cauſe, with the filacer, before the honourable 
Mr. Juftice Nares, at his Chambers in Serjeant's- 
Inn, Chancery-lane, Lenden; and that he, together 
with Jon James, one of the bail already put in for 
the ſaid defendant, and of whom you have had 
notice, will, on Vedneſaday the 16th day of this in- 
ſtant November, jultity themſelves in open court as 
good and ſufficient bail for the ſaid defendant. 
Dated, c. | 

Take the added bail to the judge's chambers, 
with the filacer ; pay him for adding 7s. 44. and 
then you proceed to juſtify as before. 


After many nugatory notices of juſtification, the 5 —_—— 
defendant's bail appeared in court to juſtify, One 3 * 


was allowed, and time given to enquire after 
the other. On the ſame night the ſame bail, one 
not being juſtified, ſurrendered the defendant in 
diſcharge. Groſe moved for an attachment againſt 
the ſheriff, for not bringing in the body. Waller 
ſhewed for cauſe the ſurrender; to do which 
the bail need not juſtify : and of that opinion was 


the court, and diſcharged the rule, upon Craſsley's 


conſenting to pay the coſts of the frivolous no- 
tices to juſtify. Mitchell v. Morris. 2 Black, Rep. 


1179. 


pon the 14th of November 1783, bail above Two perſons not 


worth a groat, 
may put in bail 
for the purpoſe 


and prayed that they might. be at liberty to ſurren- of rendering; 


was put in, and excepted to; upon the day of juſti- 
fication, the bail brought the defendant into court, 


der defendant without juſtifying. Court held, that 
the bail might do this, and allowed the ſurrender; 
and Mr, Juſtice Gould ſaid, that two perſons, not 
Worth a groat, might put in bail for the purpoſe of 
rendering : Mr, prothonotary Dictins mentioned 

| 5 | two 
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two caſes wherein the above practice was eſtabliſhed 
in this court, viz. Fackſon v. Morris, and Richard- 
ſon againſt ſame. M. T. 1783. Wardle one, &c, v. 
Bowland, 
but bail forrep- But in two cauſes wherein the ſheriff was ruled 
ä — _ the 11th of November, to bring in the body of the 
the defendant, defendants, it appeared, that upon the 14th bail 
were juſtified and allowed in court: on the 19th of 
November, the court was moved to ſet the allowance 
aſide, the bail being ſurreptitioufly put in and juſtified ; 
whigh rule, on the 27th of November, was made 
abſolute. In the mean time, on the 211t of ſame 
month, the bail ſurrendered the defendant. The 
court held, that as the bail was put in ſurreptitionſiy, 
they were as no bail, and therefore could not fur- 
render ; and made abſolute the rule for an attach- 
ment, Fackſen v. Morris, 2 Black. Rep. 1179. 
If rule to bring Settled by the judges, on a conference with the 
zo the 0 * ſecondaries in the treaſury, 12th May 1784, * that 
3 e when a rule to bring in the body has been ſerved, 
muſt jutify fail muſt not only be put in, but juſtified, though 
before render. ce the defendant, ſhould be immediately rendered. 
The judges relied on Poole v. Peat, in which the 
practice was ſo held in Trin. T. 18 Geo. 3. in this 
court, and the rule for an attachment in this caſe 
Contra, if only was made abſolute, But if there is an exception only, 
ny and no rule ie bring in the bady, then the defendant 
ED may render without juſtification z which is the caſe 
of /Yardle v. Betoland. 
Cannot give The defendant had changed his attorney without 
eee new leave of the court, and gave notice of juſtifying by 
jufify, unleſs he his NEW attorney, held irregular; and that plaintiff 
is changed, is not bound to accept ſuch notice, Kaye v. De 
3 Aoitos. 2 Black. Rep. 1323. | 
Bail cannot bea One who is bail cannot be a witneſs in the cauſe 
= the for his principal; therefore, if defendant ſhould 
have occaſion to examine one of his bail as a wit- 
nels, he muſt make an affidavit that ſuch bail is a 
material witneſs for him in the cauſe, and thereupon 
move the court, that ſuch bail may be ſtruck out of 
the bail- piece, on adding and juſtifying another vr 
E 
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bis ſtead. Barnes 69. Str. 406. 1 Burr. Rep. 133. 


And as bail are liable to coſts, they cannot be ſaid nor for the 
to be evidence for the plaintiff; but if he means to Pintiff. 
make them as ſuch, he may in the firſt inſtance ob- 

ject to their being on the bail- piece; or in the next, 

may exonerate them at his own expence; for I pre- 

ſume they may object to being ſworn, as being 

liable to the debt and toſts, and therefore intereſted 

in the event of the ſuit, | 


Of putting in Bail in the Country, and 
tranſmitting it. 


By the 4 5 V. & M. c. 4. © The chief juſ- Chief juſice,&e, 

« tice, c, of the different courts, and chief wa make any 
. . - perſons, except 

6 baron, ſhall or may, by one or more commiſ- attornies and 
« ſion, from time to time, empower ſuch and ſo folicitors, com- 
« many perſons, other than common attornies and ——— 
& ſolicitors, as they ſhall think fit and neceſſary, county. 
« in all and every the uſual ſhires and counties, to 
& take and receive recognizance of bail, as any 
&« perſon or perſons ſhall be willing or defirous to 
& acknowledge in any action or ſuit depending in 
« the ſaid courts, in ſuch manner and form, and 
& by ſuch recognizance or bail- piece, as the juſtices 
& and barons have uſed to take the ſame, which 
„ ſhall be tranſmitted to the court where ſuch , 
action ſhall be depending, who, upon affidavit 
& made of the due taking thereof by ſome credible 
e perſon, at the taking thereof ſuch juſtice or baron 
„ ſhall receive the ſame.” : 

Sect. 2. © Power is given to the juſtices and Power given te 
« barons to make rules for juſtifying ſuch bail, by — 
„ affidavit duly taken before the ſaid commiſſioners, juſtifying by 
© who are hereby empowered and required to take affidavit, 

„ the ſame, and alſo to examine the ſureties upon 
„ oath, touching the value of theit reſpective 
6 eſtates.” The third clauſe “ empowers juſ- 
66 tices of aſſize, in their circuit, to take ſuch bail 

| « in 
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© in a ſimilar manner.” The fourth and laſt ſec- 
tion, makes it felony for one to be bail in another's 
name, 1 — 1 
How long de- The defendant hath eight days, excluſive of the 
fendant has to appearance day, in any other city and county (than 
put in bail in a a Sire” bis J 
country cauſe, London or Middleſex), to put in ſpecial bail; and 
that no bail-bond taken thereon; by virtue of pro- 
ceſs iſſued out of this court, ſhall be put in ſuit, till 
after the eight days, excluſive of the appearance day, of 
any return, upon pain of having all proceedings ſet 
aſide with coſts. Rule Hill. g Ann, 3 
Example. As for example, if the writ of capias be return- 
able on the morrow of All Souls, being the 3d of 
Nævember 1785, the defendant hath till the 15th to 
put in bail, becauſe the guarto die is the 7th; and 
the bond cannot be put in ſuit till the 16th. Barnes 
77, 78. If on the morrow of Saint Martin, being 
the 12th, the defendant has till the 23d. If in 
eight days of Saint Martin, then on the 29th. If in 
fifteen days of Saint Martin, then on the 6th of De- 
cember ; ſo that it is eight days after the appearance 
day, or quarto die poſt of every return. | 
Allowed by a And this bail muſt be ſo taken, that it may be al- 
judge. lowed by a judge conditionally, and filed with the 
| | filacer within the eight days after the appearance day 


of the return of the writ. 

How to putin The bail-piece is filled up by the defendant's 
bail, attorney, in the form mentioned in p. 149; then 
+ take the bail to a commiſſioner, who will take the 
recognizance, for which pay 25.; and it is uſual 

for the attorney at the ſame time to have an affidavit 

ingroſſed on treble 6 d. ſtamp paper, of the juſtifi- 

cation of the bail, which may be ſworn before the 
commiſſioner who took the ſame, who is by the act 

of 4 & 5 V. & M. c. 4. empowered to ſwear the 

ſame, which was made for the purpoſe to prevent 

the bail a further journey. As ſoon as this is done, 

prepare alſo an affidavit of the due taking of the 

bail, which muſt be ſworn before a commiſſioner 

(not the perſon who took the bail), which is en- 


groſſed likewiſe on a treble 64. ſtamp paper; this 
| being 
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being done, annex ſame to the bail- piece, and ſend 
the whole to the agent in town, ſo that he may get 
it allowed and filed within the eight days. | 


In the Common Pleas. | 
John Denn, Plaintiff, 
Between and 
: Richard Fenn, Defendant. 

Thomas Jones, of Newport, in the county of Afiderit of the 
Bucks, gentleman, maketh oath and ſaith, That 5 r 
the recognizance of the bail or bail- piece hereunto country, to be 
annexed, was duly acknowledged by ohn Brown, —_— 
of Newport aforeſaid, grocer, and Fames Rogers, of 1 5 
the ſame place, farmer, the bail therein named, authoriſed to 
before E. F. Eſquire, the commiſſioner, who took **k* fame. 
the ſame in this deponent's preſence, the 10th day 
of November inſtant. . . 

Sworn, Oc. 

Alſo it is uſual for the attorney in the country, to 
ſend to his agent, at the ſame time, an affidavit of 


the juſtification. 


In the Common Pleas. 
John Denn, Plaintiff, 
Between and | 
| Richard Fenn, Defendant. 
Jobn Brown, of Newport, in the county of Bucks, Afﬀidavit of 
grocer, and James Rogers, of the ſame place, far- Juſtibeations 
mer, bail for the defendant in this cauſe, ſeverally 
make oath and ſay; and firſt this deponent Fohn N. B. Tho ny 
Brown, for himſelf ſaith, That he is a houſekeeper 1 
in Newport aforeſaid, and that he this deponent is who took the 
worth two hundred pounds, over and above what bail. 
will pay all his debts; and this deponent, James * 
Rogers, for himſelf ſaith, That he is a houſekeeper 
at Newport aforeſaid, and is worth two hundred 
pounds over and above what will pay a his debts, 
Sworn, Sc. : 
Upon receipt of the bail-piece, and affidavit of A - 
the caption, the agent then applics to a judge for A 


his allacatur; pay 55, in term; in vacation 125. z warrant muſt be 
* , - ho filed on a 28. 6d, 


ſtamp. 
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then file the ſame with the filacer of the county 
wherein the bail is taken ; pay in term 6s. ; in va- 
cation 65.; the agent for the defendant may give 
notice thereof to the agent in town for the plaintiff, 
which will be as follows; and note, amongſt fair 
praQtiſers, the copy of the two affidavits are ſent 
with ſuch notice. 


'In the Common Pleas. | 
John Denn, Plaintiff, 
Between and 
| Richard Fenn, Defendant, 
Notice of bail Take notice, that fpecial bail was on the 11th 
being filed. day of November inſtant, put in for the above named 
defendant, before E. F. Eſquire, a commiſſioner 
appointed to take ſpecial bails in and for the county 
of B. and the names are 7ohn Brawn, of Newport, 
in the county of Bucks, grocer, and James Regers, 
of the ſame place, farmer, which have been allow- 
ed by the honourable Mr. Juſtice Gould; and the 
bail-piece, together with the affidavit of the due 
taking thereof, is filed with the filacer of the ſaid 
county. Dated the day of November 1785, 


Yours, &c. | 
To Mr. P. C. Attorney, 7. K. Agent for 
or Agent for Plaintiff. Defendant. 


N. B. The agent may, if he thinks proper, file 
the affidavit of juſtification, which is uſually fent 
with the bail-piece (for fear there ſhould not be time, 
after exception, to get it ſo as to juſtify) at the ſame 
time with the filacer, who takes two ſhillings, 

Exception to be This being done, the agent in town may enter 
within 20 days. his exception within twenty days, which may be 
done at the filacer's under the bail · piece; and no- 
tice muſt be given of ſame to the agent in town, 
who has four days afterwards to ju/tify ſuch bail by 


affidauit, | 
Notice of juſtifi- JV, B. The ſame form does as in town with re- 
Is ſpe to the exception; but in the notice of juſtifi- 


cation, you ſay, The bail will juftify themſelves by 
« offidavit,” | | ＋ 
| | he 
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The plaintiff's counſel may oppoſe theſe bail in May be oppoſed, 
the ſame manner as if they attended in perſon, and 
the judges may diſallow the ſame ; for they are only 
conditional till the twenty days expire, | 

If the juſtification is inſiſted upon, affidavit muſt How to proceed 
be made of ſervice of the notice, and indorſe there- After exception. 
on thus : Denn v. Fenn, Mr. Serjeant Bolton half 
6 a guinea, e move to juſtify the within bail by affi= 
te Javit,” Speak the over-night to the filacer, to 
bring the affidavit to Meſiminſter; pay him his 
fee, 35. 4d. Attend the next day, and pay the 
court fees, 3s. 64, But amongſt fair agents this 
is very ſeldom done, as they uſually accept the juſti- 
fication by filing the affidavit with the filacer, if not 
done at the time of filing the bail- piece; pay con- 
ſent 10s. 64.; but if they juſtify, the rule for the 
allowance ought to be drawn up, and ſerved on 
plaintiff's agent. 

When the act of the 4 & 5 V. & M. was 
made, in order to regulate the taking of bails 
before commiſſioners, it became neceſſary for this 
court, in the fifth year, to make the following 
rule : 

„ Before any bail ſhall be taken by virtue of the That a true eopy 
ec ſaid act, a true copy of the writ on parchment, to of the 1 — 
* which the defendant is to put in bail, hall be pair "Ig 
*© brought to the commiſſioner before whom ſuch bail is to piece thereon 
« be taken; and thereupon the recegnixance or bail. ingtoſſed. 

« ptece ſhall be fairly drawn and ingro//ed on the faid 
« parchment copy, in this or the Jike form, as the 
{© caſe ſhall be,” viz. - 


The bail, F:hn Denn, of Blackbarne/lcy, in the Bail-piece; 
pariſh of Settle, in the county of York, Gent. 
and Richard Fenn, of the ſame, Gent. 


A. B. attorney for? The defendant in 201. 
the defendant. Each of the bail in 104. 


Taken and acknowledged the 1oth day 
of March, in the year of our Lord 
1792, conditionally, before me, A. B. 
one of the commiſſioners. . 


if 
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Defanjeat not If the defendant be not preſent, then the bail ar- 


4 _ ei uſually bound in double the ſum in the writ, othertuiſ- 


only jingle. | 
The condition of which ſaid recognizance ſhall 
$9:0%5.. be to this effect, vix. | | 
The condition of You (naming the defendant, if preſent) do acknow- 
therecognizance. J,Jop to owe unto the plaintiff twenty prunds ; and you 
(naming the bail) do ſeverally acknowledge to owe 
unto the ſame perſon the ſum of ten pounds a- piece, to 
be levied upon your ſeveral goods and chattels, lands 
and tenements, upon condition, that if the defendant be 
condemned in the ſaid action, he ſhall pay the condemna- 
tion, er render himſelf a priſoner to the Fleet for th: 
fame; and if he fail ſo to do, you (naming the bail) 
do undertake to do it for him. 
age ofthe That the affidavit of the due taking of every ſuch 
e tens bail ſhall be made, either before /ome judge of the 
Common Pleas, to whom the bail ſhall be tranſ- 
mitted, or before ſome perſon who ſhall have power 
to take affidavits in matters and cauſes depending in 
the ſaid court. - 
When to be That all bails taken by any commiſſioner within 
tranſmitted. the diſtance of forty miles from the cities of London 
N. B. The bail and Vęſiminſter, ſhall be tranſmitted to the lord 
xiven muſt be chief juſtice of the court of Common Pleas, or to 
days after the one of the juſtices of the ſaid court, within ten days 
quarto die poſt after the taking thereof; and all bails taken by any 
ihr eee, j-# commiſſioner above the diſtance of forty miles from 
bond may be the ſaid cities of London and Meęſiminſter, ſhall be 
zfligned, tranſmitted within tzventy days after the taking there- 
R. Hil, 9 Ann. of, unleſs all the ſaid juſtices ſhall be in their cir- 
cuits, and then as ſoon as any one of them ſhall be 
returned to London out of his circuit. | | 
Commiſſioners Alſo every commiſſioner is to have a book, kept 
to keep books. purpoſely for entering exactly the names of the de- 
to enter bails. R . 
fendant and his bail, and of the plaintiff, as it is in 
the bail- piece; and the time of taking thereof, 
and the name of him by whom ſuch bail ſhall be 
tranſmitted. : 
PlaintifF*s attor- That the plaintiff's attorney ſhall be at liberty 


have re- g : 
— — to repair to the commiſſioners book for the _ 
BE RE 0 


of the bail, to the end that they may enquire of the - 
ſufficiency of them; and if they are found inſuffi- 
cient, they may except againſt them within twenty 
days after the ſaid bail is tranſmitted, and notice to 
the plaintiff or his attorney of the taking thereof. 
And in that caſe, the defendant muſt either put in 
better bail, or the cognizors of ſuch bail muſt juſtify 
themſelves in open court, either by affidavit taken 
before ſuch commiſſioner that took the ſaid bail, or 
by oath made in court, or before one of the judges 
of the ſaid court, 
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By rule Hil. 6 Geo. 1. It is ordered, That Tranſmitting 
all bails taken by commiſſioners, purſuant to the 52 — 
act of parliament for taking ſpecial bails in the the country, 
country, ſhall be tranſmitted to the lord chief 
juſtice, or to one of the juſtices of this court, 
viz, every bail taken within forty miles of London, 
within ten days after the caption thereof; and 
every bail taken above forty miles from London, 
within twenty days after the caption thereof; un- 
leſs all the ſaid juſtices ſhall be in their circuits; 
and then as ſoon as any one of them ſhall be 
returned to London out of his circuit, being the 
time prefcribed by the orders of this court to be 
obſerved by the commiſſioners ; and after ſuch 
tranſmiſſion, ſhall be forthwith delivered to, and 
filed with the proper officer, to be entered upon 
record, or otherwiſe it ſhall be as no bail; and 
the plaintiff is at liberty to proceed on the ſheriff's 
bond, as if no ſuch bail were ever put in; and the 
defendant, in caſe he be admiſſible to plead to 
the original action, ſhall not be admitted ſo to do, 
unleſs he firſt pay the full coſts to the plaintiff for 
the proſecution on the bail - bond; and plead as of 
the time when the bail ſhould have been duly 
entered,” | | 
By rule, MA. 13 Geo. 1. © It is ordered, That Filing bail-piece 
from and after the laſt. day of this preſent term, _ —— 
all bails taken before commiſſioners in the 
country, and tranſmitted to, and allowed by the 
lord chief juſtice, or one of the juſtices of chis 
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cc court, ſhall be delivered to the clerk of the ſaid 
& ford chief juſtice, or ſuch other judge as ſhall 
« allow the ſaid bail; which clerk ſhall take the 
c fees due to the proper officer for the entry there. 
© of; and ſhall forthwith deliver the ſaid bail to 
© be filed, and pay the ſaid fees to ſuch proper 
ä | 
One bail efeem- "D'wo perfons at leaſt muſt become bail for the 
ed as no bail. defendants: the putting in one bail only is eſteemed 
as no bai], not even ſufficient to ground a ſurrender 
upon, though it be done immediately; and the 
plaintiff, in ſuch caſe, may proceed on the bail-bond, 
notwithſtanding the ſurrender. Barnes 60, 61, 67, 
W . 
Bail although 7 catias indorſed for bail being iflued, defendant, 
put in before the hefore the return of the writ, and before he was 


return of the . , ds : | 
writ, held good Arreſted, put in bail before a judge, and gave no- 


after twenty tice thereof to plaintiff's attorney. Plaintiff re- 


dien ban exc*p- garded not the notice, but cauſed defendant to be 
mon dein taken. arreſted 3) and he being in cuſtody, moved for 2 
ſuperſedeas, and had a rule to ſhew cauſe, It ap- 
pearing that plaintiff had not excepted againſt the 
bail within twenty days after notice thereof, the 
court was of opinion that the bail ought to ſtand; 
and the rule was abſolute, Barn, 81. 
Bail who do not If bail excepted to does not juſtify, he ſhould 
2 are liable, get his name ſtruck out of the bail- piece, otherwiſe 
not exonerated, > . 
| he is not exonerated, 1 Black. Rep. 462. 
Election to take The plaintiff has his election, either to take an 
1 aſſignment of the bait-bond, if bail is not put in in 
mo e. due time, or proceed to rule the ſheriff to return the 
writ, and bring in the body; the latter of which will 
be treated of under a ſeparate head, 
For ſettling the By rule Hil. 9 Ann. lt is ordered, That no 
practice in rela- ( bail- bond taken in Lenden or Middleſex, by virtue 


— — _ ec of any proceſs iſſuing out of this court, ſhall be 


bonds, &« put in ſuit till after four days, excluſive of the 


« appearance day of every return, upon which the 
c ſaid proceſs ſhall be returnable; and that no 
* bail-bond taken in any other city or county, by 
« virtue of ſuch proceſs, ſhall be put in ſuit = 
| | alter 
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- 
Lg 


after eight days, excluſive of the appearance day of 
« any fuch return, upon pain of having all proceed- 
« ings made upon ſuch bail bonds to the contrary 
thereof (upon motion made to this court for that 
purpole) ſet aſide, with coſts.“ 
It the writ be returnable on the morrow of A When regular, 
Souls, and in London or Middleſex, the bail-bond 
cannot be taken until the 11th of Novemb:r in the 
morning; if in the country, not till the 15th; fo 
that the Hur and erght days muſt completely expire, 
ſuppoſing the term to begin the 6th. | 

By Sta“. 4 & 5 Ann. c. 16. 4 20. it is enacted, Sheriff, on re- 
« That the ſheriff, at the requeſt and coſts of the oP * _ 
« plaintiff, or his lawful attorney, ſhall aſſign to teri; — 
tothe plaintiff the bail- bond, by indorſing the ſame, 
and atteſting it under his hand and feal, in the 
« preſence of two or more credible witneſſes; 
« which may be done without any ſtamp, provided 
« the aſſignment, ſo indorſed, be duly amped before 
« any action brought there ; and it forfeited, the who may bring 
& plaintiff may, after ſuch aſſignment, bring an en action in his 
« action thereupon in his own name, and the court * * 
* may give ſuch relief to the plaintiff and defendant 
“ in the original action, and to the bail on the 
© ſaid bond, as ſhall be agreeable to juſtice and 
„ reaſon; and each rule of court ſhall have the 
; effect of a defeaſance to ſuch bail-bond.” 
bid, | 

Before taking the aſſignment of the bond, the plaintiff's attor- 
plaintiff's attorney ſhould be ſatisfied that the bail — 2 be- 
tken by the ſheriff are good; for by accepting of be nisses wien 
ſuch aſſignment he cannot reſort to the ſheriff, an- the ſufficiency 
iſs by action at law, which is too hazardous to bring of the bail. 
tor ſuch inſufficiency, 

if the bail are not put in, or if excepted againſt, How to apply for 
and do not juſtify in due time, the plaintiff's attor- 1 
ney in Middleſex applies to the under-ſheriff, at his un. 9 
office in Took's Court, Curſitor-ſtreet, or if in London, 
to the ſecondary of the C.mpter where the writ was 
taken, viz. the Poultry or Wood-flreet, for the aſ- 
liznment of the bond, who, on payment of five 


M 3 ſhillings, 


A « 
A a 


Lad 
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In the country. ſhillings, aſſigns the fame, But if the writ be in the 
country, then he muſt apply to the under-ſheriff 
there, who ſends ſame to his agent ; the uſual charge 
is fix ſhillings and eight pence, and one ſhilling for 

oſtage. 5 © * 
Action thereon. 44d thereon. Before any writ is made out, the 
aſſignment muſt be taken to the ſtamp- office, and 
ſtamped with a double ſix- penny ſtamp. And 
N. B. the plaintiff in tbe writ is uſually named 
„ Aſſignee of the ſheriff,” and the action muſt be 
brought in the ſame court wherein the original writ was 
ſued out, for that court only hath juriſdiction and cog- 
nizance of the action. 3 Wilſ. 348. Barnes 117. 
And where you proceed on the bail-bond, all 
proceedings in the original action ceaſe. Proceed 
exactly in the ſame as in common caſes againſt the 
principal and his bail; and the venue may be laid in 
any county, Str. 727. 2 Ld. Raym. 14555. 

Attorney waives If an attorney be in the bond, the action muſt be 

bis — by brought in the ſame court were the proceſs was 

ball. bon. iſſued; for by his entering into ſuch bond, he waives 
| his privilege, whether ſued jointly or ſeverally, 
Barnes 117. And the bail in ſuch bond are not to be 

; held to ſpecial bail, but ſerved with proceſs only. 

After exception After an exception to bail put in before a judge, 

_ names © wh defendant added bail, but did not juſtify in court, 

Proceedings on Purſuant to the rule for perfeCting bail in four days. 

the bond regular, Plaintiff proceeded on the bail-bond without except- 

no ing againſt the bail, and held regular. Barnes 74. 
ere W hen plaintiff does not declare in due time, viz. 
bond, if plaintier beſere the efſorgn day of the third term incluſive, he can- 
does not declare not take an aſſignment of the bond: if he does, the 
in time. court, on motion, will ſtay the proceedings. Spar- 
row v. Nayler and others. 2 Black, Rep. 876. Contra 
pract. in K. B. Str. 1262. determined fince there in 
Carmichael v. Chandler, For nothing is the perform- 
o of the bond, but putting in bail above. 5 Burr. 
2683. cs Bb ION ES: 3" ©» INTO 
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Terms on which the Court will lay Pro- 
ceedings on the Bond. 


Ir the plaintiff has taken an aſſignment of the Stay of pro- 
bond, and defendant would wiſh to ſtay the pro- eing. 
ceedings thereon, he ſhould firſt put in his bail, and 
give no'ice to perfect the ſame as before directed; 
then take out a ſummons before a judge, to ſhew 
cauſe why the proceedings ſhould not be ſtaid; who 
will, if plaintiff has not loſt a term, on defendant's 
conſenting to put the plaintiff in the ſame ſituation 
in which he would have been, had the bail been 
put in in due time, and paying the coſts, order the 
proceedings to be ftaid ; but if the plaintiff has loſt 
a trial, the judge will order the bail-bond to ſtand 
as a ſecurity, If the plaintiff is irregular in taking 
the aſſignment of the bond, then the court muſt be 
moved on an affidavit of the facts. 

If the delay of proceeding happens thraugh the If the delay hap- 
plaintiff's own neglect, as where the defendant . 
died before judgment could be obtained againſt him ceeding, . the 


in the original action, the court will ſtay the pro- defendant die, all 
proceedings on 


ceedings on the bond. Barnes 99. the bond will be 
ſet aſide. 


If the court ſtay the proceedings on the bond, Cannot plead in 
abatement, after 


the defendant is not at liberty to plead in abatement, g 1 
but muſt plead in chief. Salh, 519. weng 
Bail having juſtified, the defendant moved, after If plaintiff hath 


the laſt ſitting within term, to ſtay the proceedings layed bimſelf 
on the bail-bond, upon payment of coſts. The trial, he cause 
plaintiff inſiſted, that the action being in Middleſex, will ſtay the 
he had loſt a trial, and that the bond ought to ſtand 323 on 
as a ſecurity; but it appearing that no declaration, 2 88 

de bene eſſe, had been delivered in the original action, 

the plaintiff had delayed himſelf, and rule made 

abſolute, Barnes 84, | 


In debt on the bail-bond, the defendant moyed Bail cannot be 
to ſtay the proceedings, having paid his principal + rags. 


debt, and his own coſts, all but 405, which he had the cons againj} 
M 4 | tendered : the principal 
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when theyſapply tendered : but the court, on conſidering precedenty, 
to ſtay, held that the coſts of the action againſt the prim: 
cipal, and the other bail, muſt allo be paid before 
proceedings could be ſtaid. 2 Black, Rep. 816, 

Walter v. Cart-r. 
Deſendant in the The original action was in Michaelmas term, and 
e for want of bail, the bond was aſſigned in February, 
pl. intiff could After which defendant died, and bail moved to ſtay 
have judgment proceedings, plaintiff not having got judgment on 
3 in the bond before defendant's death. On hearing 
action (although Counſel, the court ordered proceedings to be ſtaid 
the bond was on payment of coſts; being of opinion, that the 
por ih 19g matter never was carried further than the bail bond 
proceedings to ſtanding as a ſecurity for what ſhould be recovered 
tay, on the original trial, and that the ſuit would have 
been at an end; the plaintiff might have proceeded 
more ſpeedily, and if inconvenience happened to 


him, it is his own laches. Barnes 61, 62. 


Of compelling the Sheriff to return the 
Writ, and bring in the Body of the 
Defenaant. 


Sheriffs formerly T T appears by the 13 Ed. 1. c. 39. and 23 F. b. 
cee be c. 10. that the ſheriffs of the different counties 
their writs Were very tardy in returning their writs in due 
time; and by the former ſtatute it is ordained, 
„That a complaint ſhould be made to the juſtices, 
and a writ ſhould go unto them, to enquire 
«© whether ſuch writ was executed or not; and if 
& executed, and not returned, the demangant ſhou'd 

« have his damages awarded.“ a 
By the latter, „If the ſheriffs return upon any 
% perſon, cepi corpus, or reddidit ſe, they ſhall have 

& the bodies at the return of the ſaid writs.” 

Notwithſtanding which, fheriffs, bailiffs of liber- 
ties, and their deputies, delayed execution of proceſs, 
and return thereof; for preventing of which a rule 
was made, Mich. 15 Eliz, ſ. 7. That all ſheriffs, 
4 & undei- 
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c 
c 
. 
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A 


under ſheriffs, or ſheriffs deputies, ſhall return — 
all writs and common proceſſes that ſhall be de- within eighe 4 
livered to their hands or of record, and deliver after the return, 
them or {end them returned into this court, within 
« eight days next after they be returnable, upon pain 
« of every ſuch ſheriff or under ſheriff, that ſhall 
« offend, to pay 403. at the leaſt,” 8 

By rule 44 1644. , 2. For prevention and Sheriff, &c. not 
4 remedy of delays and abuſes of ſheriffs, under- OT 
« ſheriffs, bailiffs of liberties, and their deputies, returning them, 
&« and other bailiffs of ſheriffs, &c. in execution of 
„ proceſs and writs, That if it ſhall appear that 
any ſuch officer ſhall wilfuliy delay the execution 
or return of any proceſs or execution, or ſhall 
&« take or require any undue fees for the ſame, or 3 
« ſhall give notice to the defendant, thereby to gfendam notte, 
&« fruſtrate the execution of any proceſs or writ, or or detaining 
« having levied money, ſhall detain it in their hands Toney levied, 
after the time of the return of their writs, 
beſides the ordinary courſe of amerciaments 
„ (the contempt or miſdemeſnor appearing), an r 
attachment, information, commitment, or fine, — re- 
$ to be as the caſe requireth: and this, as well in 
te the caſe of a late ſheriff, or perſon before mention- 
&« ed, as of them at preſent in office.“ 


By 20 Geo. 2. c. 37. J. 2. No ſheriff ſha]l be Not compelled 
liable to be called upon to make a return of OT: 
any writ or proceſs, unleſs he be required ſo ta 
do, within {ix months after the expiration of his 
office. The day he goes out of office is reckoned 
as part of the ſaid month. Doug. 446. | 

By rule Hi. 8 Geo. 1. it is ordered, That from Sheriffs not re- 
* and after the laſt day of this preſent Hilary term, 0 proceſs 
4 is f n ſx days after 

if any ſheriff, under- ſheriff, &c. or any of the ſeteice, with a 
*« officers or perſons having the return of any pro- rule for that pur- 
&« cels iſſuing out of this court, or of any precept 2 — 
Hor warrant thereupon, ſhall neglect or refuſe to by the neglect. 
return the ſame within fix days after ſervice of a_ 

* rule of this court for that purpoſe, ſuch ſheriffs, 
** under-ſheriffs, and every other of the above- 
named officers or perſons, ſhall be liable to pay 
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ce the coſts occaſioned by ſuch neglect, to be 
| „ taxed.” | : 
Sheriffs of Lon= By rule H. 7 Geo. 3. Notice is hereby given, 
— and Middle- «« That from and after the laſt day of this preſent 
vithia four days, © term, every rule to be made for the ſheriff of the 
c county of Middleſex, and the ſheriffs of London, 
© to return writs, or bring into the court the body 
or bodies of any defendant or defendants, will be 
c made for ſuch ſheriff and ſheriffs to return ſuch 
« writs, and bring into court ſuch body or bodies 
© of ſuch defendant or defendants, within four dayz 
* next after ſervice thereof.” 
Eopntryfixdays, But with reſpect to country ſheriffs, the rule is 
fill fix days to return the writ, and alſo to bring in the 
body. 
If the plaintF If the plaintiff be diſſatisfied with the bail given 
be difſatisfied , to the ſheriff, he may on the firf! day of the term, or 
— em quarto die poſt of any other return, get a rule from 
to return the the ſecondary to return the writ, pay 45s. 6d. ſerve 
Wart, od __ copy on the deputy ſecondary (if in London) at the 
— ＋ Hg office where the warrant is taken out, viz. the 
body). Poultry or Mood ſireet; if in Miadleſex, at the Pub- 
lic Office in Took's Court, Curſitur-reet if in the 
country, on the under-fherift there; at the ſame 
time /hew the original rule, as you are in this court 
. to ſwear particularly to that (on which copy put 
your officer's name who arreſted the defendant), 
and at the expiration of the rule, go to the Cuſſos 
Brevium, No. 3, Brick Court, Temple, ſearch for the 
return, if the ſheriff has returned cepi corpus on it, 
and bail is put in, in due time, firſt except againſt 
them, and give notice thereof (but not otherwiſe) ; 
then get an extract of the writ and return from the 
Cuſtos Brevium, pay 4d. take ſame to the filacer, 
who will give you his rule for the ſheriff to bring in 
the body purſuant to R. Trin. 2 W. & M.; pay 
25. 11 d.; take that to the ſecondary's office, and 
they will make out a rule peremptorily on the ſheriff 
to bring in the body, if in London or Middleſex, 
within four days; country, fix days: pay 55; ſerve 
the ſheriff with a copy, and ſhew the original ; 
: an 


to return the Writ, &cc. 


and if the bail do not juſtify on the day the rule ex- 
ices, or before, viz. four days (or fix) next after 
he ſervice, make an affidavit of the ſervice of the 
rule; ingroſs ſame on treble ſix- penny ſtamped 
paper, [wear ſame before a judge; then give it to a 
ſerjeant, with inſtructions thereon indorſed, + to 
$6 move for an attachment againſt the ſheriff, for net 
66 bringing in the body, purſuant to the rule anuexe 
the form of which affidavit is as follows: 


* 


171 


John rm. clerk to Samuel Gill of Chancery Aﬀigavit to 


1 London, Gentleman, attorney for the plainti 
in this cauſe, maketh oath and ſaith, That he did 
on the day of 
ſerve Mr. Hill *, who aQs as deputy ſecondary of 
Mood. ſireet Compter, with a true copy of the rule 
hereto annexed, and at the ſame time ſhewed 
the ſaid Mr. Hill the ſaid original rule; and this 
deponent further faith, That bail above was put in 
by the ſaid defendant, but that the ſame is not per- 
fected, 

In the evening get the rule drawn up at the ſecon- 
dary's for attachment ; which make out yourſelf, as 
| follows; pay for rule 55. 64, 


ff move for an at. 
tachment for not 
bringing into 


inſtant, perſonally court the body, 


George the Third, by the grace of God, of Great Attachment. 


Britain, France, and Ireland, King, Defender of 
the Faith, c. To the coroner of our city of 
London +, greeting : We command you, that you 
attach Sir Robert Taylor, knight, and Benjamin Cole, 
eſquire, ſheriffs of our ſaid city, ſo that you may 
have them before our juſtices at Weſtminſter, on 


Thurſday next after eight days of Saint Martin, to 


anſwer us of and concerning thoſe things which on 
our part ſhall at that time be objected againſt them: 
and that you have there then this writ; witneſs 
Alexander Lord Loughborough, at Weſtminſter, the 7h 
day of November in the 2 Sth of our reign. ' 


* If in Middleſex, on Mr. Burchall, or Mr, Cater, 
T If i in Middleſex, fay, coroners of our county of Middleſex. 


N, B, Put 


bin: 


bar 
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, How to »roceed 
= on atteacanent, 


Affida vit when 
no bail is at all 
put in. 


If ſheriff does 
not return wiit. 


the rule, which affidavit will be as follows: 


Of compelling the Sheriſk 


N. B. Put the words of the rule at the foot of the 
attachment, viz. For not bringing into court the body 
of the defendant, Fc, Ingroſs the attachment on a 
25, 6d. ſtamp parchment; take it to the protho- 
notary's, and pay ſigning 15s. 4 d. ſeal 7 d.; then 
carry ſame to Mr. Beach the coroner, at the Lord 
Mayor's court office; pay him two guineas, and he 
will, on delivery of your bill of coſts, at the fame 
time get the money of the ſheriffs: warrant 
25. 6d. If it is in Middleſex, take ſame to Mr, 
Wilſon, No. 15, Clifford's Inn, with bill of coſts; 
pay him 2/, 4s. 64, N. B. He is deputy to Mr, 
Unfrevile. Upon the return, if he does not pay 
the money, you may have a rule for him to return 


the writ of attachment, which get at the ſecon- 


dary's, and ſerve him with copy. If he does not 


return it, make affidavit thereof, and the court 


will grant an attachment, and order it to be direct- 
ed to eliſors, two or more perſons named for that 
purpoſe to be choſen by the prothonotaries. 

If no bail is put in at all, either by the ſheriff 
or defendant, then, after the rule to bring in the 
body is expired, make afhdavit thereof in this 
manner : | 

I. V. clerk to S. G. of Chancery Lane, Londen, 
attorney for the plaintiff in this cauſe, maketh oath 
and faith, That he did, on the day of 

| inſtant, perſonally ſerve Mr. Hill, 
deputy ſecondary of the Mood. ſtreet Compter, with a 


true copy of the rule hereto annexed, at the ſame 


time ſhewing him the ſaid original rule; and this 
deponent further ſaith, That no bail above has been 
put in for the ſaid defendant, he this deponent hav- 
ing this morning ſearched with the proper filacer for 
that purpoſe, | 

If the ſheriff does not return the writ purſuant to 
the rule after ſervice thereof, then, upon ſearch 
thereof made at the Cuſtas Brevium, you make an 
affidavit of the ſervice, and move the court for an 
attachment for not returning the writ purſuant to 


In 


to return the Writ, &c. | 173 


In the Common Pleas. | 
John Denn againſt Richard Fenn. 
John Taylor, clerk to Mr. 4 B. attorney for the Affidavit to 


above named plaintiff, maketh oath and ſaith, That — for 


a writ of capias ad reſpondendum was regularly iſſued not returning 


out of, and under the ſeal of this honourable court, the writ. 
returnable on the morrow of A Souls laſt paſt, di- 
rected to the preſent ſheriffs of the city of London; 
and that this deponent did, on the 6th day of Vo- 
vember inſtant, ſerve Mr, Pugh, who is or acts as 
the deputy ſecondary of the Poultry Compter, with 
a true copy of the rule hereto annexed, and at the 
ſame time ſhewed him the ſaid original rule; and 
this deponent further ſaith, That he did this morn- 
ing ſearch with the Cuſtos Brevium of this court, 
amongſt the file of writs as of this term, for the re- 
turn of the ſaid writ of capias ad reſpondendum, but 
that the ſame was not filed with the ſaid Cuſtos Bre- 
dium. Pay ſerjeant's fee 10s. 6d. rule 5s, 6d. ; and 
then make out the attachment as before, 


Proceedings againſt the late Sheriff. 


Ir the fheriff” is cut of ice after he has taken N B. He is not 
the defendant, then you get a rule in the ſame man- uu robecalled 
ner as before from the ſecondary's office for him to ke nf ee of 
return the writ, which if he returns cept corpus, you office, Stat. 20 
will, on ſearching with the Cuſtas Brevium, get a Geo, a. c. 37. 
note of ſame, pay 44; carry it to the filacer for 
his rule to bring in the body, pay 2s. 11 d.; 
then take ſame to the ſecondary's office, and get 
a rule peremptory to bring in the body, pay 5s.; 
ſerve copy thereof on the deputy ſheriff; move 
for an attachment if bail not perfected, ſame as 
before. | 

N. B. This is a much more expeditious way of 
proceeding againſt the late ſheriff, than by diſtringas, 
as In the King's Bench, | 
N 9 On 


174 Of compelling the Sheriff 


Attachment fet On the 7th of November 1783, the late ſheriffs 
3 e. of London were ruled to return the writ of capiad ad 
eee, de reſpondexdum ; the late ſherifts returned the defend- 
y | 
the preſent ſhe- ant taken, whoſe body they had ready. On the 13th 
— __ of November a rule was ſetved on the preſent ſheriffs 
a mere attempt to bring in the body, which they did not; and an 
10 fix the ſheriff, attachment was granted. Now, upon motion to 
ſet aſide the attachment, it appeared that the old 
ſheriffs returned the writ cepi corpus; and alſo there 
was returned upon the writ thus by the new ſherifts : 
“ This writ, as above in lorſed, was delivered to us 
«< the undernamed now ſheriffs, by the above named late 
« ſheriffs, at the time of their going out of office ;" 
that therefore the rule ought to have been upon the 
61d ſheriffs, to bring in the body. Upon ſhewing 
cauſe, it was contended, that the new ſheriffs hav- 
ing made the indorſement upon the writ as before 
ſtated, they had made themſelves anſwerable for the 
body; but the court held, that the inderſement 
* merely ſhewed how the writ came into the hands of 
« the preſent ſheriffs, and therefore ſet aſide the attach- 
& ment.” Serjeant Groſ/e for the plaintiff, Serjeant 
Bolton for the ſheriffs. Mich. term, 24 Geo. 3. Leigh, 
Gent. one, &c, v. Turner. 
The ſheriff may, The ſheriff, in order to ſave himſelf, may put in 
to ſave himſelf, bail for the defendant (againſt his conſent), upon 
put in bail for tay * . 
defendant, receiving the rule to bring in the body, and 
N. B. The rules ought to keep pace with the defend- 
ant's time; ſo that the ſecond rule ſhould not be 
brought in before the four days are expired, in 
which the defendant has to put in his bail above, 
purſuant to the rule of court, and exception 
entered, 
Attachment fet In a late caſe in this court between Spicer and 
rear pw wg the Linnell, the writ was returnable in fifteen days of 
an eg " Eaſter ; the rule to return the writ was ſerved on 
bring in the Wedneſday; the ſheriff returned and filed it on the 
rar _ 5. Saturday night; on Monday the plaintiff's attorney, 
— 5 without waiting till the defendant had put in bail 
above. (i. e. till Monday evening, which time he bad by the 


rule of the court), obtained a rule to bring in the 
| | body, 


to return the Writ, &c. 175 


body, and ſerved it on the ſheriff on the morning of | | 
Monday the defendant put in bail Monday evening, 3 
and notice was given; no exception was made; but the Another attempt 
defendant not having juſtified within the four days, an do fix the herif, 
attachment was moved for and obtained; and on 
motion to ſet it aſide, it was held irregular, becauſe 
bail was put in in time, and plaintiff's attorney ought 
to have excepted againſt the bail, before he had obtain- 
ed the rule to bring in the body. bail term, 23 Geo. 3. 
Serjeant Groſſe for the plaintiff, Serjeant Bolton for 
the ſheriffs. | „ 

N. B. If the ſheriff puts in bail, he muſt juſtify 


before a render can be made. 


Common Appearance. 


Common Appearance to a capias is entered Common appeat- 
with the filacer of the county, wherein the. 
writ is directed, and the note is in this form: 

London: Appearance for John Denn, late of Lon: Notice of ap- 
don, yeoman, ats. Richard Fenn, to a capins, re- Prints 
turnable on the morrow of All Szuls. ä 

T. P. Attorney. 


This is wrote on a piece of unſiamped paper, and 
filed with the filacer, who enters the ſame in a book 
kept for that purpoſe; and the memorandum or 
warrant, as before, muſt be filed on a 23. 6d. 
ſtamp, purſuant to the ſtatute 25 Geo. 3. c. 80. pay 
him 25. 6d. viz. 15. 6d, for duty, and 15. for the 
entry; but if there are more than one defendant, he 
takes 4d, more for each. | 
By the ſtat. 5 Geo. 2. c. 27. Where the de- Eight daye to 
* fendant is ſerved with a copy of the proceſs, he PFE. 
* muſt cauſe a common appearance to be entered on 
© the return, or within eight days after ſuch return.“ 
N. B, This means from the return of the capzas, 
and not the quarto die poſt. 
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176 Common Appearante. 


eee ee & And in caſe the defendant ſhall not appear 
R e fre . 
1 2 within eight days after the return of ſuch writ ot 
proceſs, the plaintiff, upon making and filing an 
« affidavit of the perſonal ſervice of ſuch writ of 
« proceſs, may enter a c:mmon apprarance for the 
& defendant, and proceed thereon, as if ſu h de- 
& fendant had entered the ſame.” Stat. 12 Geo. 1, 
c. 29. 
Affidavit of If the defendant does not enter his appearance 
ee tobe within eight days next after the return of the writ, the 
TIE plaintiff muſt cauſe the following affidavit to be 
made by the perſon who ſerved it, which may be 
ſworn before a judge, commiſſioner, filacer, or his 
deputy ; but in town moſtly before the filacer, ſtat, 
12 Geo. I. c. 29. 5 Geo. 2. c. 27, and is to be filed 
gratis, The fame form will do, only add, after the 
return of the writ, “ filed according to the ſtatute,” 
Common ap- By Stat. 25 Geo. 3. c. 80. /. 22. Common ap- 
1 be pearance may be filed by the plaintiff, according to 
g to 5 
ftatute, without the ſtatute, without entering or filing of record a 
a warrant. memorandum or minute for the defendant; but no 
ſolicitor ſhall plead or carry on any further proceed- 
ings for ſuch defendant (if common appearance has. 
been filed according to the ſtatute) without filing the 
minute or memorandum before mentioned, under 
penalty of 5/. ſect. 23. If a defendant is added 
after commencement of an action, a memorandum 
not neceſſary. ſect. 24. 


In the Common Pleas. 

7 5 John Denn againſt Richard Fenn, 
Afidavit tobe John Clegg, of, &c. clerk to J. P. attorney for 
8 - the above named plaintiff, maketh oath and faith, 
ed paper, That he did, on the 1ſt day of November inſtant, 

| perſonally ſerve the above defendant with a true 
copy of a writ of capias ad reſpondendum, which ap- 
pears to this deponent to be regularly iſſued out of 
this honourable court, and returnable before his 
majeſty's juſtices at Meſiminſter, on the morrow of 


All Souls ; under which ſaid copy was written an 
Engliſh 


Common Appearance, 177 


Engliſh notice to the ſaid defendant of the intent of 
ſuch ſervice, purſuant to the ſtatute in that eaſe 


made and provided. 
John Clegg. 


Sworn, Ce. 


If baron and feme are ſued, the baron muſt ap- Baron and feme, 
pear for himſelf and wife. Ly 

An appearance cures all errors and defects in App. cures all 
proceſs. Barnes 163. 167. 424. 451. 3 Wilſ, defects. 

141. | 

"If a writ be ſerved on defendant by a wrong name, If wit ſerved by 
and he files appearance in his right name, he may wrong name, &c. 
be declared againſt by his right name; therefore, if 

you are aware of that miſtake, ſtay till he appears 
before you file the declaration. 

If plaintiff enters an appearance for the defend- Irregularity of 
ant, before the time the defendant has to enter his Plaintiffs enter- 
appearance is expired, the defendant muſt complain o #F4.+<, 
of the irregularity before judgment ſigned. Barnes be complained of 
242. 255, 296. f | before judgment, 

That any attorney of either bench accepting a Attorney not ap- 
warrant to appear, or ſubſcribing a proceſs, c. be 2 2, 
compelled to cauſe appearance, or be liable to an 2 
attachment, or put out of the roll, as the caſe re- | 
quires, R. M. 1654. 

An appearance was entered by the plaintiff for Appearance may 
the defendant by a wrong name, James inſtead of be mende. 


John. Court ordered it to be amended. 3 Wilſ. 49. 


In what Caſes a Common Appearance vill 
be ordered. 


AN ac-etiam was put into the capias, which Common appears 
was indorſed for bail, but no ac-etiam was put on * orderes. 
the præcipe; therefore common appearance ordered, 

Barnes 117. One affidavit againſt ſeveral defend- 
ants upon ſeveral debts, common appearance or- 
dered, Barnes 70; but refuſed in Trinity Term 17833 

N 88 where 
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| where only one was arreſted, Where an action is 
Feme covert, vexatious, 2 Black. Rep. 809. If the wife be 
arreſted on proceſs againſt the huſband and her, 
ſhe ſhall be diſcharged ; but the marriage muſt be 
clearly made out, 2 Barnes 80. as by producing a 
copy of the regiſter or certificate, and proving that 
her coverture was open and notorious. But it is 
ſaid, if both are arreſted together, ſhe ſhall not be 
diſcharged. Prat. Reg. 93. Barnes 67. 9. ed. 
Court will not In a late caſe the court faid, they would not dif- 
GRAINS charge a feme covert, when ſued as a feme ſole 


covert on a com- 


mon appearance, UPON A common appearance, unleſs defendant lives 

unleſs coverture with her huſband, and the coverture be open and 

be notorious. otorious. 2 Black. Rep. 90g. 

Fugitive, So if defendant produces a duplicate of his diſ. 
charge as a fugitive, he ſhall diſcharged on a com- 
mon appearance. Barnes 81. 85. 88. 

Bankrupt. So if defendant a bankrupt, produces his certifi. 
cate allowed, confirmed, and inrolled. But the 
court will not diſcharge a bankrupt on common 
appearance, when the commiſſion appears to have 
been groſsly fraudulent. 2 Black. Rep. 725. 


Declaration. 


Unneceſſary N declarations, repetitions of the original writ 
ps Ie I to be avoided, and only the nature of the action 
ration to be for- | * a 
3 to be repeated. Upon an original clauſum Fregit, to 
mention the place certainly. R. Mich. 1654. /. 10, 
How in cove= T7, In covenant, to repeat no more of the deed 
r than neceſſary; in flander, long preambles to be 
Slander, forborne, and no more inducement than what is 
neceſſary for the maintenance of the action; but 
when it requires a ſpecial inducement, or colloquium. 
Ibid. | 
How upon gene- That in actions upon general ſtatutes, the decla- 
yal ſtatutes. ration not to repeat the ſtatute, but to conclude 
againſt the form of the ſtatute in ſuch caſe made 


and provided; as in caſe of debt, upon Stat. 445 
| = 


Detlaration. 179 


for tythes; the 23 H. 8. for maintenance; and 21 

ac. of monopoly. bid. | 
That action of debt upon à judgment had in the Upon judgmepts 
courts of We/tmin/ter, to recite only the judgment; * Weſtminſter, 
but if a judgment had by or againſt an excecutor or 
adminiftrator, debt thereupon, to repeat the decla- 
ration and judgment. id. 

No action, &c. ſhall be ſtaid, nor any judgment, Adios are to 
ſentence, &c. reverſed, by reaſon of omiſſion or Foe thong 
defect in the entering or filing of record the me- oe 

morandum or minute directed, but the court ſhall filed. 

proceed the ſame as if ſuch memorandum or mi- 

nute was entered or filed. Stat. 25 Geo. 3. c. 80. 

17. | 

/ When the declaration is drawn, it is to be in- 35 to be in- 
groſſed on treble penny ſtampt paper; charge on groſſed, and ts 
the back thereof 44. per ſheet (ſeventy-two words), Harze. 

and duty 3d.; warrant, in debt, treſpaſs, and de- 

tinue, 4 d.; in other actions, 8 d.; and if the plain- 

tiff's attorney enters appearance, according to the 

ſtatute, 5 5. 10 d. more. 

Delivering, or filing it. If the defendant's at- When defendant 
torney has appeared or put in bail, it muſt be de- pers. 
livered to him; whereupon he muſt pay for the 
ſame duty and warrant; or on refuſal by him, or 
his clerk in his abſence (or if his abode be un- 
known), it may be left in the Prothonotaries office, 
on payment of 25. a count, or 8 d. fer ſheet; and 
then, on notice thereof to the defendant or his at- 
torney (and from the time of giving ſaid notice, 
and not before, the declaration is well delivered), 
and on rule to plead being given, judgment for 
want of plea may be ſigned; and no plea may 
* received till the declaration is taken out of the 
office. 

Wien appearance is entered according to the flatute. Where plaintiff 

In all caſes where a copy of the proceſs of this court 2e for de- 

is ſerved upon any defendant or defendants by the — —_ 

plaintiff's attorney, purſuant to the act for prevent- left in the office, 

ing frivolous and vexatious arreſts, the plaintiff's at- and notice gen. 
N 2 torney, 


— 
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torney, in ſuch caſe, ſhall leave a copy of the de- 

claration in the office, and likewiſe give notice 

thereof to the defendant or defendants, by deliver. 

ing an Engliſh notice, written in a ſecretary hand, 

to ſuch defendant or defendants, or by leaving the 

ſame at the Jaſt, or moſt uſual place of abode of 

ſuch defendant or defendants, ſignifying the nature 

of the action, at whole ſuit it is proſecuted, and 

After ſuch no- in whoſe office ſuch declaration is left. And in 
haves hp caſe ſuch defendant or defendants, after Tuch notice 

| deemed well de- given, do not plead by the time the rules for plead- 
livered ; and if jng are out, the plaintiff in ſuch caſe may ſign his 
5 judgment (a rule to plead being firſt given), with- 
judgment may be Out any other or further calling for a plea; and 
ſigned, and no- thereon give notice of executing his writ of in— 
3 quiry, either by delivering notice in writing to ſuch 

- defendant or defendants, or by leaving the ſame at 
the laſt or moſt uſual place of abode of ſuch defend- 

ant or defendants; which ſhall be ſufficient notice 

to ſuch defendant or defendants, of the time of 


executing ſuch writ of inquiry. R. Mich. 1 
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8 
How delivered Formerly, if the plaintiff declared in London ot 
e. Aiddl:ſex, upon proceſs returnable the firſt or ſecond 


return of any term, and defendant lived within 
twenty miles of London, declaration ſhould be de- 
livered with notice to plead in four days; and if 
the plaintiff declared in any other county, or the 
defendant lived above twenty miles from Londen, | 
declaration ſhould be delivered to plead in eight : 
erm cxgpy days. But now, by rule of Trinity Term, 8 Geo. 3. 
3 er a It is ordered, That upon all proceſs ſued out of | 
ce this court, returnable the fir/?, ſecond, or third 
& return of any term, if the plaintiff declares in Lon- | 
don or Middleſex, and the defendant lives within Wl + 
& ftrventy miles of Lindon, the defendant ſhall plead 
„within four days after ſuch declaration delivered, 
© with notice to plead accordingly without an) 
« imparlance. And in caſe the plaintiff declares | 


„in any other county, or the defendant lives abort l 
8:4 « 7qvent; 


Declaration, 


& twenty miles from London, the defendant ſhall 


« plead within eight days after the declaration de- 


« /jyvered, with notice to plead accordingly without 

« any imparlance; and that all ſuch declarations 
} 112 , 77 

« may be delivered de bene eſſe, 


Of delivering Declaration on Proceſs, re- 
turnable on any other Return. 


Ir the proceſs be returnable on any other return, 
the defendant is then intitled to an imparlance; and 
in ſuch caſe, notice to be given for the defend- 


ant to plead within the firſt four days of the next 


term, 

There are two ways of delivering a declaration 
the one on the appearance day of the return of the 
writ ; or before the time for appearance or perfect- 
ing bail by the defendant, which is called de bene 
Ye or conditionally (until appearance entered, or 
pecial bail put in and perfected); and the other 
after appearance is entered, either by or for the de- 
fendant, or after he has put in and perfected ſpecial 
bail, which is called in chief, becauſe in that caſe 
the notice is to plead without condition within the 
time limited ; but now the uſual way is to file the 
declaration de bene ee on the return of the writ. 

Ü hen it may be delivered de bene eſſe. Upon pro- 
ceſs returnable the , ſecond, or third return of 
any term, the declaration may be delivered de bene 
ee, at the return of the proceſs, with notice to 
plead, if in Londen or Middleſex (and defendant lives 
within ten miles of London), in four days. But if 
the plaintiff declares in any other county, then within 
eight days after declaration delivered, either where 
there is ſpectal or common bail demanded, R. Trin. 
6 Geo, 3 | 

A declaration in this court may be delivered on 
the eſſoign day of every term de bene eſſe., and on 
the return day of every other return; but as to the 

N 3 allowance 
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allowance of the coſts, on any other return than 
the firſt, ſee the following caſe : 

A declaration cannot be delivered de bene »ſſe, fo 
as to charge the defendant with paying for it, till 
the appearance day of the return, 2 Black, Rep, 


749. 
When intitled 7 The 10th of November, defendant was ſerved 
to charge for de with writ returnable the 12th, held that plaintiff 
ought not to be paid for declaration till the 15th; 
for the Fur days of grace are always allowed to de- 
fendant to make an end of the cauſe by payment or other- 
wiſe. 2 Black. Rep. 749. | 
When ut is delivered in chief, If a declaration be 
delivered after ſpecial bail put in and as ley; or 
after appearance entered by or for the defendant, ſuch 
declaration is delivered in chief; and he has, if the 
declaration be delivered, four days before the end of 
the term, in which the proceſs is returnable, and the 
action be laid in London or 1Middl:ſex, four days to 
plead ; if in any other county eight days. 
Rule to plead The rule to plead in this court is reckoned to be 
incluſive. incluſive; as for inflance, if the rule be given the 
6th of November, it is out the gth, and judgment 
may be ſigned on the 1oth, in the afternoon, if 
demand is made in time. 
When a waiver The delivery of a declaration, before ſpecial bail 
of the bail. js put in, is a waiver of the bail, and if before 
bail be juſtified, it is an acceptance of them, unleſs 
it is delivered de bene e. Lifter v. Wainhouſe, 
2 Barnes 66. 
Tf declaration de If a declaration is delivered de bene eſſe, a rule to 
— 4 a rule plead may be given the ſame day; but if the plain- 
de stwen. tiff demands a plea in caſe the proceſs is bailable; 
before bail is filed, it is a waiver of the exception 
to the bail. 

If a declaration be delivered de bene ge, on or 
before the appearance day of the return of the writ, 
the defendant is inticled to four days time to plead 
from the appearance day, if delivered after the ap- 
pearance day, then to four days after the deliver). 


2 Black, Rep. 1243. Plaintiff 
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Plaintiff ſhall loſe bis bail, when he declares When plaintiff 
differently from his writ ; as for inſtance, if he ſues ſhall loſe his 
out a writ in his own right, and declares as exe- ail. 
cutor, the court will vacate and diſcharge the bail, 
and order plaintiff to accept of a common appear- 
ance, 3 1/11}. oz.; ſo if the ac- ætiam be in caſe, and 
he declares in debt, | 

Formerly, on a clauſum fregit, with an ac-ætiam If plaintiff de- 
in debt, caſe, &c, if the plaintiff declared in any cinen any 
other county than that in which the writ ifſued, IS 
he loſt his bail; but by rule of Hilary term, 22 which the writ 
Gro. 3. he may now declare in any county, and iFued, he lof | 
= . (hall ſtand good. Vide this rule, under title it is otherwiſe, 

roceſs, Ry 

A declaration cannot be delivered againſt one of A declaration 
two defendants, until they both put in bail; for if mee ak.) 7 
one puts in bail, and the other is not arreſted, be- 3 
fore you can declare, you muſt outlaw the other: ants, till both 
in ſuch caſe remember, at the end of the ſecond term, Peak. 
to get a rule for time to declare in the cauſe, or you 
loſe the bail, as plaintiff without that rule is out of 
court, and you muſt inform the ſecondary of this, 
as the rule is out of the common form. | 

A declaration cannot be delivered againſt one of 
two defendants till both appear, or one appears, 
and the other is outlawed, Knight v. Barker and 
others. 2 Black. Rep. 759. | | 

To aſcertain the practice of this court concerning Declarations and 
the delivery and demand of declarations and plead- notices to be de- 
ings, and the ſerving of notices of all kinds, „It — 
« is ordered by this court, That from henceforth ing. | 
„all declarations and pleadings ſhall be delivered, 
all ſuch demands made, and all notices given, 

* _—_ nine of the clock in the evening.” 

That upon all proceſs returnable the fr or any within what 
other return in any term, the plaintiff ſhall have time the plaintiff 
liberty to the end of the next enſuirg term, to deliver muſt declare, 
his declaratin to the defendant's attorney, or of leaving 
the ſame in the office ; and the defendant's attorney, 
having entered his appearance with the proper of- 
ficer, as of that term in which the proceſs is return- 
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able, and at the end of the enſuing term, or in four 
days after the end thereof, having given a rule to de- 
clare in the proper office, and having called on the 
plaintiff's attorney or clerk in court (if he can be 
found), the defendant any time in the vacation of 
ſuch enſuing term, after the rule for declaring is 
out, may ſign his nonpros for want of a declaration, 
and not afterwards; and the plaintiff ſhall not, 
without leave of the court, have any longer time 
to declare in, than as above ſaid, other than the 
time to be limited by the defendant's rule; any rule 
. or practice to the contrary hereof notwithſtanding, 
R. Hil, ꝙ Ann. | 
When plaintiff If the plaintiff, at the end of the ſecond term, 
may app _ wants further time to declare, he may, by applying 
declare; to the ſecondaries, have a rule for that purpoſe, 
| upon paying 45.3 ſerve defendant's aitorney with 
a copy, and ſhew the original, or ſtick a copy 
in the prothonotary's office, if he does not ap- 
pear ; but if a rule is given by the defendant to de- 
clare, then, if the plaintiff wants further time, he 
may apply to one of the judges for a ſummons; 
ſerve copy on defendant's attorney, and attend the 
Judge thereon, who will, if he ſees reaſon, grant 
an order to the firſt day of the next term incluſive. 
A declaration On a rule given to declare, a declaration was de- 
muſt be demand- manded of the attorney in the country, by his own 
ea of the agent. agreement; but the nonpros ſigned for want of a de- 
claration, was held to be irregular ; for the decla- 
ration ſhould have been demanded in town. Barnes 
11. ä 
If no rule to de- , Where the defendant, at the end of the ſecond 
clare be given, ferm, does not give a rule for the plaintiff to declare, 
plaintiff has till 2 a . 
the efſoign day the plaintiff has till the eforzgn day of the third term 
of the next to deliver or file his declaration. Prad?, Reg. C. P. 
term. | 121. ü 
E If the declaration be delivered after the eſſoign 
livered after the day of the ſecond term, or in the ſecond term, 
efvign day of the defendant is intitled to an imparlance ; but it 
the ſecond term. the declaration be delivered before the eſſoign day 
of the next term, after the writ is returnable, or 
upon the rule tg declare being given and de- 
| manded, 
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manded, he muſt plead in four days of the next 
term. i 3 

Of declaring by the bye, In this court, no perſon peclaratiot by 
can deliver a declaration by the bye but the plain- the bye, 
tiff; whether the defendant enters a common ap- 
pearance himſelf, or it is done for him by the plain- 
tiff; and if the plaintiff declares by the bye againſt 
ſuch defendant, he muſt do it the ſame term in 
which the writ is returnable, Barnes 346. | 

if an action be brought by baron only, and a 15 gion be 
declaration be delivered in that action, he cannot brought by ba- 
deliver a declaration by the bye at the ſuit of him- don one he can- 
ſelf and wife. 1 Barnes 245. But if the Writ Cation by — 
be at the ſuit of himſelf and feme, he may de- bye, at the ſuit 
liver a declaration by the bye at the ſuit of him- * himielf and 
ſelf. Lid. ; 

On a capias with an ac-etiam, at the ſuit of an vynen declara- + 
executor, plaintiff cannot deliver a declaration by t'on cannot be 
the bye at the ſuit of himſelf; but if the writ be a delivered by the 
general guare clauſum fregit, plaintiff may deliver a 
declaration by the bye, becauſe now the variance is 
not held to be fatal, as if the writ be general, and 
the count as executor, or qui tam, or as aſſignee of 
the ſheriff, Str. 1232. Hainey v. Sparing. C. B. E. 

10 Geo. 3. Where ſuch a variance was, the court 

held the plaintiff might proceed in his action, though 

he Joſt his bail. So in Lloyd, qui tam v. Williams, 

Mi. 11 Geo. 3. C. B. The writ was a general ca- A capias abſo- 
pias, and the declaration gui tam, and held well. 8 *I 5 
2 Black. Rep. 722. | well enough. 

In a præcipe quod reddat in debt, the plaintiff can x, præcipe gud 
declare in no other action but debt (except he de- reddar in debt, 
liver a declaration by the bye), and in that caſe he Jn a 

. | . - . R 2 in no other 
m_ 106 deliver a declaration in the orignal action. a ion but bedr 
3 Wilſ. 61. except by thebye, 

The defendant was ſerved with a capias by the Writ ſerved on 
name of Richard, and appears by his right name, defendant by 
John, and the plaintiff declares againſt him by 908 bass af- 
2 * 1 Y ter he bas ap- 
his right name; the court will not interpoſe peared, he may 


in a ſummary way, and ſet aſide the proceed- Þ* fclired a- 
. ga inſt in the 


Ings right name. 
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ings of the plaintiff for irregularity, 2 Iilf, 
When declara- 4; declarations, one againſt huſband and wife, 
tions cannot be and the other againſt wife only, cannot be conſo— 
conſolidated. 1; ated. 2 JP. 227. 
How to indorſe You generally indorſe the declaration, if deli- 
declaration. vered to the defendant's attorney, or filed, thus, 
after naming the cauſe : | 
De bere eſe, This declaration is filed (or delivered, as the caſe 
are bein is js) conditionally, until ſpecial. bail is put in and 
quired. . g 
| perfected; and the defendant is to plead hereto in 
four days *, - otherwiſe judgment. 
Upon ſerviceof This declaration is filed (or delivered) condi- 
proceſs, tionally (until an appearance is entered), and the 
| defendant is to appear and plead hereto in eight 
| days, otherwiſe judgment. 
If deliveredin The defendant is to plead hereto in four (or eight 
chief, days, if a country cauſe, above twenty miles from 
London ), otherwiſe judgment, 
In bailable ac= NV. B. It ſeems to be the general practice of this 
LY file court, that in a bailable action you may file your de- 
without giving Claration de bene eſſe, without giving notice to the de- 
notice, fendant: but as I think this to be rather an «unfair 
practice (and if underſtood well by the court, would 
ſoon be altered), I have here inſerted a notice for 


that purpoſe. 
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In the Common Pleas. 
A. B. Plaintiff, 


Between and 
C. D. Defendant. 


Notice of decla- Take notice, that a declaration was this day filed 


ration de bene eſe, yith the prothonotaries, at their office in Tanfield 
where the action 


is bailable, Court, in the Temple, London, conditionally (until 

| * Country cauſe eight days, and above twenty miley, 
ſpecial 
6 
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ſpecial bail is put in and perfeQed), as of this pre- 
ſent Michaelmas term, againſt you, at the ſuit of 
the above mentioned plaintiff, in an action of treſ- 
paſs on the caſe, on ſeveral promiſes, wherein the 
plaintiff lays his damage to ten pounds ; and unleſs 
you plead thereto in four days“ from the date 
hereof, judgment will be ſigned againſt you by de- 
fault. Dona the 7th day of November 1785. 
Yours, &c. 
To Mr. C. D. the above R. S. Attorney for 
Defendant. Plaintiff, 


In the Common Pleas, | 
A. B. Plaintiff, 
Between and 
C. D. Defendant. 


Take notice, that a declaration was this day filed The like vpon 
with the prothonotaries, at their office in Tanfie/d common procels, 
Court, in the Temple, Linden, conditionally (until 
a common appearance is entered), as of this preſent 
Mihaeim:s term, againſt you, at the ſuit of the 
above- named plaintiff, in an action of treſpaſs on 
the caſe, on ſeveral promiſes, wherein the plaintiff 
lays his damage to ten pounds; and unleſs you ap- 
pear and plead thereto, in eight days from the date 
hereof, julgment will be ſigned againſt you by de- 
fault, Dated the 7th of November 1785. 

Yours, &c. 
To Mr. C. D. the above R. S. Attorney for 

Defendant. Plaintiff. 


In the Common Pleas. 
A. B. Plaintiff, 
Between and 
C. D. Defendant. 


Take notice, that a declaration was this day Th. Hke _ 
fled with the prothonotaries, at their office in Tan- common procelag 
field Court, in the Temple, London, as of this pre- en bail or 


appearance is 
: ; according te the 
If in the country, eight days, ſtatute. 


ſent 
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ſent Michaelmas term, againſt you, at the ſuit of 
the above-named plaintiff, in an action of treſpaſs 
on the caſe, on ſeveral promiſes, wherein the plain- 
tiff lays his damage to ten pounds ; and unleſs you 
plead thercto in four days“ from the date hereof, 
judgment will be ſigned againſt you by default, 
Dated the 7th day of November 1785, 
| Yours, c. 
To Mr. C. D. the above J. S. Attorney for 
Defendant, | the Plaintiff, 


This notice will do where bail is perfected, or by 
the bye; only ſay (filed Ly the bye), 


Of laying the Day in the Declaration, 


Iv all actions upon the cafe, treſpaſs, aſſault, 
battery, Sc. you are not obliged to lay the certain 
day in your declaration, but may lay it any time 
after the cauſe of attion accrucd, and before the writ 
#/aed; but if the cauſe of action ariſes within 

the term of which the declaration is, then you do 
not make it as of the term generally, but make a 
ſpecial day after the cauſe of attion accrued, as, On 
** the morrow of All Souls, in /Aichaclmas term, 
* in the twenty- fourth year of the reign of King 
% George the Third,” inſtead of Michaelmas term 
generally, If agzinſt an attorney, or other pri- 


D 


vileged perſon, then on Saturday next after, &c. 
Where the dy If the plaintiff declares on a note, the day is ma- 
13 material, terial, and an eſſential part of the agreement, from 
which he cannot vary; fo on à bond, or other writ- 
ing; but in the caſe of a common aſſumpſit, the day 
is alledged only for form, and therefore the de- 
fendant cannot confine the plaintiff to the day al- 
* in the declaration. Matthews v. Spicer, Str. 
06. 


In the country eight. 


Upon 
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Upon a parole promiſe, the time alledged in the On parole pro- 
declaration is only matter of form, not of ſubſtance, wiſe day is form. 
Str. 21. 

In a writ of treſpaſs for battery, or for goods In treſpaſs, day 
carried away, if the defendant plead not guilty, is mere form. 
modo et forma, and it is found that he is guilty in 
another term, or at another day than the plaintiff 1 
ſuppoſed, yet he ſhall recover ; as if it be done the 4 
4th day of May, and the plaintiff alledges the ſame | 
to be done the 5th, or the 1ſt day of May, when no 
treſpaſs was done: yet, if upon the evidence it fall- 
eth out, that the treſpaſs was done before the action 
brought, it ſufficeth. Co, Lit. 283. 

If the plaintiff declares on a leaſe for years made If on a leafe, 
to him, he ought to ſhew the day when the leaſe the da material, 
was made. Plow. Com. 24. a. So in all caſes where 
the day or time is iſſuable. bid. 
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LONDON, (ſſ.) A. B. late of London, yeo- Indebitatut 
man, was attached to anſwer C. D. in a plea of re, * 
treſpaſs on the caſe; and whereupon the ſaid C. D. bout, " 
by E. F. his attorney, complains, For that whereas materials found, 
the ſaid A. B. on the 1ft day of November, in the 
year of our Lord 1782, to wit, at London aforeſaid, 
in the pariſh of St. Mary le Bow, in the ward of 
Cheap, was indebted to the ſaid C. D. in 20/. of 
lawful money of Great Britain, for the work and 
labour, care and diligence of the ſaid C. D. before 
that time done, performed, and beſtowed, in and. 
about the buſineſs of the ſaid 4. B. and for the ſaid 
A. B. and at his requeſt; and for divers materials, 
and other neceſſary things, found, provided, uſed, 
and applied in and about that work,. at his like 
requelt, And being fo indebted, he the ſaid A. B. 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, in 


the pariſh and ward aforeſaid, undertook, and then 
2 and 
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and there faithfully promiſed the ſaid C. D. to pay 

him the faid ſum of money when he ſhould be 

Quantum meruit thereto afterwards requeſted, And whereas aftet- 
theyeone wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, 

in conſideration that the ſaid C. D. at the like re- 

queſt of the ſaid A. B. had before that time done, 

performed, and beſtowed other his work and 

Jabour, care and diligence, in and about other the 

buſineſs of the ſaid A. B. and for the ſaid A. B. 

and had before that time, at the like requeſt of the 

ſaid A. B. found, provided, uſed, and applied divers 

other materials, and other neceſſary things, in and 

about that work ; he the ſaid A. B. then and there 

undertook, and faithfully promiſed the ſaid C. D. to 

pay him ſo much money as he therefore reaſonably 

deſerved to have. And the ſaid C. D. avers, That 

he therefore reaſonably deſerved to have of the ſaid 

A. B. other 201. of like lawful money, to wit, at 

London aforeſaid, in the pariſh and ward aforeſaid, 

whereof the faid A. B. afterwards, to wit, on the 

Tndebitatus ſame day and year aforeſaid, there had notice. And 
eurnpſi 8 whereas the ſaid A. B. afterwards, to wit, on the 
generally, fame day and year aforeſaid, at Landon aforeſaid, in 
the pariſh and ward aforeſaid, was indebted to the 

ſaid C. D. in other 20/. of like lawful money, for 

the work and Jabour, care and diligence of the ſaid 

C. D. by him the ſaid C. D. before that time done, 

performed, and beſtowed, in and about other the 

buſineſs of the ſaid A. B. and for the ſaid A. B. 

and at his requeſt ; he the ſaid A. B. in conſider- 

ation thereof, afterwards, ty wit, on the ſame day 

and year aforeſaid, at London aforeſaid, in the pariſh 

and ward aforeſaid, undertook, and then and there 

faithfully promiſed the ſaid C. D. to pay bim the 

{.id Jaſt- mentioned ſum of money, when he ſhould 

Naantum meruit be thereto aſterwards requeſted, And whereas after- 
— wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
in conſideration that the ſaid C. D. at the like re- 


queſt of the ſaid 4, B. had, before that time done, 
1 
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performed, and beſtowed other his work and la- 

bour, care, and diligence in and about other the 

buſineſs of the ſaid J. B. and for the ſaid A. B. 

he the ſaid A. B. then and there undertook, and 

faithfully promiſed the ſaid C. D. to pay him fo 

much money as he therefore reaſonably deſerved to 

bave. And the ſaid C. D. avers, that he therefore 

reaſonably deſerved to have of the ſaid A. B. other 

201. of like lawful money, to wit, at London afore- 

ſaid, in, Sc. whereof the ſaid 4. B. afterwards, to 

wit, on the ſame day and year aforeſaid, there had 

notice. And whereas the ſaid A. B. afterwards, to For goods ſold 

wit, on the ſame day and year aforeſaid, at London nd delivered, 

aforeſaid, in, &c. was indebted to the ſaid C. D. 

in other 201. of like lawful money, for divers 

goods, wares, and merchandizes, by the ſaid C. D. 

before that time ſold and delivered to the ſaid A. B. 

and at his ſpecial inftance and requeſt ; and, being 

ſo indebted, he the ſaid A. B. in conſideration there- 

of, afterwards, to wit, on the ſame day and year 

aforeſaid,” at London aforeſaid, in the pariſh and 

ward aforeſaid, undertook and faithfully promiſed 

the ſaid C. D. to pay him the ſaid laſt-mentioned 

| ſum of money, when he ſhould be thereto after- 

wards requeſted, And whereas afterwards, to wit, Quantum mer uit. 

on the ſame day and year aforeſaid, at Londen afore- 

ſaid, in, Sc. in conſideration that the ſaid C. D. 

at the like requeſt of the ſaid 4. B. had, before that 

time, fold and delivered to the ſaid J. B. divers 

other goods, wares, and merchandizes; he the ſaid 

A. B. then and there undertook, and faithfully 

promiſed the ſaid C. D. to pay him ſo much money 

as he thetefore reaſonably deſerved to have; and the 

ſaid C. D. avers, That he therefore reaſonably deſerved 

to have of the ſaid A. B. other 20/. of like lau ful 

money, to wit, at London aforeſaid, in the pariſh 

and ward aforeſaid ; whereof the ſaid A. B. after- 

wards, to wit, on the ſame day and year aforeſaid 

there had notice. And whereas the ſaid A. B. after- Money lent, 

Wards, to wit, on the ſame day and vear aforeſaid, 
at 
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at London aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid C. D. in other 20/1. of like 
lawful money, for money by the ſaid C. D. before 
that time laid out, expended, and paid for the ſaid 
A. B. and at his requeſt ; and, being ſo indebted, 
he the ſaid A, B. in conſideration thereof, after- 
wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in, &c. undertook and faith- 
fully promiſed the ſaid C. D. to pay him the ſaid 


| laſt-mentioned ſum of money, when he ſhould be 


Money laid out, 
and 


money had and 
received. 


Inſimul com- 
putaſſet. 


thereto afterwards requeſted. And whereas the ſaid 
A. B. afterwards, to wit, on the ſame day and year 
year aforeſaid, at London aforeſaid, in, &c. was in- 
debted to the ſaid C. D. in other 20/. of like lawful 
money, for money by the ſaid C. D. before that 
time laid out, expended, and paid for the ſaid A. B. 
and at his ſpecial inſtance and requeſt; and being fo 
indebted, he the ſaid A. B. in conſideration thereof, 
aiterwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook and faithfully promiſed the ſaid 
C. D. to pay him the ſaid laſt- mentioned ſum of 
money, when he ſhould be thereto afterwards re- 
queſted. And whereas the ſaid A. B. afterwards, to 
wit, on the fame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, was in- 
debted to the ſaid C. D. in other 201. of like Jaw- 
ful money, for money by the ſaid A. B. before that 
time had and received, to and for the uſe of the ſaid 
C. D.; and being ſo indebted, he the ſaid A. B. in 
conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook and faith- 
fully promiſed the ſaid C, D. to pay him the faid 
laſt · mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted. And whereas the ſaid 
C. D. afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, accounted together with the ſaid A, B. 
of and concerning divers other ſums of money, 

| befor 
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before that time due and owing from the ſaid A. B. 
to the ſaid C. D. and then being in arrear and un- 
paid; and upon that account the ſaid A, B. was 
then and there found in atrear to the ſaid C. D. in 
a large ſum of money, to wit, in the ſum of 201. of like 
lawful money: and being ſo found in arrear to the faid 
C. D. he the ſaid A. B. in conſideration thereof, after- 
wards, to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, un- 
dertook, and faithfully promiſed the ſaid C. D. to pay 
him the ſaid laſt- mentioned ſum of money, when he 
ſhould be thereto afterwards requeſted, Yet the ſaid 
A. B. not regarding his aforeſaid ſeveral promiſes and 
undertakings, ſo by him made in this behalf, as afore- 
ſaid, but contriving, and fraudulently intending, 
craftily and ſubtilly to deceive and defraud the ſaid 
C. D. in this reſpect, hath not yet paid the ſaid ſe- 
veral ſums of money, or any part thereof, to the 
ſaid C. D. (although ſo to do he the ſaid A. B. was 
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requeſted by the ſaid C. D. afterwards, to wit, on 


the ſame day and year aforeſaid, and often after- 
wards, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid), but he to do this hath hither- 
to wholly refuſed, and ſtill refuſes; wherefore the 
faid C. D. ſays he is injured, and hath ſuſtained 
damage to the value of 20/. and therefore he brings 
his ſuit, &c, 

Middleſex (ſſ.) C. D. late of Meſiminſter, in the 
ſaid county, yeoman, was attached to anſwer A. B. 
in a plea of treſpaſs on the caſe ; and whereupon the 


Declaration for 
work and labour 
with horſes, 
carts, and Car- 


ſaid A. B. by E. F. his attorney, complains, For riages, by pl in- 


that whereas the ſaid C. D. on the firſt day of No- 
vember, in the year of our Lord 1782, to wit, at 
Weſtminſter, in the ſaid county, was indebted to the 
ſaid A. B. in 20l. of lawful money of Great Bri- 
tain, for the work and labour, care and diligence 
cf the ſaid 4. B. by him the ſaid A. B. (and his 


ſervants), and with his horſes, carts, and carriages, 


before that time done, performed, and beſtowed, 


in and about the buſineſs of the ſaid C. D. and for 
the ſaid C. D. and at his ſpecial inſtance and re- 
| OM ol | quelt : 


tiff and his ſer- 
vants, 
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queſt: and being ſo indebted, he the ſaid C. D. in 
conſideration thereof, afterwards, to wit, on the 
ſame day and year afore'aid, at Weſtminſter afore- 
ſaid, undertuok and faithfully promiſed the ſaid 
C. D. to pay him the ſaid laſt mentioned ſum of 
money when he ſhould be thereto afterwards te- 
PRaantum meruit, q ut ſted. And whereas aſterwards, to wit, on the 
ſame day and year aforeſaid, at Meſiminſter afore- 
ſaid, in conſideration that the ſaid A. B. at the like 
requelt of the ſaid C. D. had, before that time (by 
himſelf and his ſervants), and with his horſes, carts, 
and. cairiages, done, performed, and beſtowed, 
other his work and labour, care and diligence, in 
and about other the buſineſs of the ſaid C. D. and 
for the ſaid C. D.; he the ſaid C. D. then and 
there undertook and faithfully promiſed the faid 
A. B. to pay him ſo much money as he therefore 
reaſonably deferved to have: And the ſaid J. B. 
avers, that he therefore reaſcnably deſerved to have, 
of the ſaid C. D. other 20/. of like lawful money, 
to wit, at //:/iminſter aforeſaid, whereof the ſaid 
C. D. afterwards, to wit, on the ſame day and year 
aforeſaid, there had notice. Add two counts for 
work and labiur generally, and for money laid out 
Concluſions Yet the ſaid C. D. not regarding his aforeſaid ſeveral 
| promiſes and undertakings, ſo by him made in this 
behalf aforefaid, but contriving and fraudulently 
intending, craftily and ſubtilly to deceive and de- 
fraud the ſaid A. B. in this reſpect, hath not yet 
paid the ſaid ſeveral ſums of money, or any part 
thereof, to the ſaid A. B. (although ſo to do, be 
the ſaid C. D. was requeſted by the faid 4. B. 
afterwards, to wit, on the ſame day and year 
aforeſaid, and often afterwards, to wit, at Haft- 
minſter aforeſaid), but he to do this hath hitherto 
wholly refuſed, and ſtill refuſes ; wherefore the ſaid 
A. B. fays he is injured, and hath ſuſtained damags 
to the value of 20/. and therefore he brings his ſuit, 
Sc. 
Declaration Oxfordſſtire (M.) A. E. late of Chipping Nortm, 


23 in the ſaid county, widow, executrix of che laſt . 
3 d 
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and teſtament of T. E. her late huſband deceaſed, fold and deliver- 
was attached to anſwer A. S. widow, of a plea of <2 to her teſta- 
treſpaſs on the caſe ; and whereupon the ſaid A. S. gg 
by J. F. bis attorney, complains, For that whereas 
the ſaid T. E. in his life-time, to wit, on the firſt 
day of Oeber, in the year of our Lord 1782, to 
wit, at Mitney in the ſaid county, was indebted to 
the ſaid A. S. in 207. of lawful money of Great 
Britain, for divers goods, wares, and merchan- 
dizes, by the ſaid A. S, before that time ſold and 
delivered to the faid T. E. in his life-time, at his 
ſpecial inſtance and requeſt ; and being ſo indebted, 
he the ſaid 7. E. in his life-time, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Mitney aforeſaid, in the county 
aforeſaid, undertook and faithfully promiſed the ſaid 
A. S. to pay her the faid ſum of money, when he 
ſhould be thereto afterwards requeſted, And whereas 
afterwards, to wit, on the ſame day and year afore- 
ſaid, at Mitney aforeſaid, in the county aforeſaid, in 
conſideration that the ſaid A. S. at the like ſpecial 
inſtance and requeſt of the ſaid T. E. in his lifes 
time, had, before that time, fold and delivered to 
the ſaid T. E. in his life-time, divers other goods, 
wares and merchandizes, he, the ſaid T. E. in his 
life-time, then and there undertook and faithfully 
promiſed the ſaid J. S. to pay her ſo much money 
as ſhe therefore reaſonably deſerved to have. And 
the ſaid A. S. avers, that ſhe therefore reaſonably 
deſerved to have of the ſaid T. E. in his life-time, 
other 20 J. of like lawful money, to wit, at //itney 
aforeſaid, in the county aforeſaid, whereof the ſaid 
T.E. in his life-time, afterwards, to wit, on the 
ſame day and year aforeſaid, there had notice. And Money laid out; 
whereas the ſaid T. E. in his life-time, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
Vitney aforeſaid, in the county aforeſaid, was in- 
debted to the ſaid A. S. in other 20/. of like lawful 
money, for money by the ſaid A. S. before that time 
laid out, expended, and paid for the ſaid T, E. in 
his life-time, and at his ſpecial inftance and requeſt; 
O 2 and, 
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and, being ſo indebted, he the ſaid 7. E. in his 


- , life-time, in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Mitney 
aforeſaid, in the county aforeſaid, undertook and 
faithfully promiſed the faid A. S. to pay her the ſaid 

| laſt- mentioned ſum of money, when he ſhould be 
Common ccn- thereto afterwards requeſted. Yet the faid 7. E. in 
— his life-time, and the ſaid A. E. executrix as afore. 
ſaid, ſince his death, not regarding the ſaid ſeveral 

promiſes and undeitakings, fo by the ſaid 7. E. in 

his life-time, made in this behalf as aforeſaid ; but 

contriving and fraudulently intending, craftily and 

ſubtilly, to deceive and defraud the ſaid A. S. in 

this refpect, have not, nor hath either of them, yet 

paid the ſaid ſeveral ſums of money, or any part 

thereof, to the ſaid A. S. (although ſo to do, he 

the ſaid T. E. in his |:fe-time, was requeſted by the 

ſaid A. S. and the ſatd A E. executrix as aforeſaid, 

ſince the death of the ſaid T. E. afterwards, to 

wit, on the firſt day of December, in the year of our 

Lord 1782, and often afterwards, to wit, at Mitney 

aforeſaid, in the county aforeſaid); but the ſaid 

T. E. in his life-time, and the ſaid A. E. executrix 

as aforeſaid, ſince his death, have, and each of 

them hath, hitherto wholly refuſed, and the ſaid 

A. E executrix as aforeſaid, ſtill refuſes; wherefore 

the ſaid A. S. faith ſhe is injured, and hath ſuſtained 

damage to the value of 300. and therefore ſhe 

brings her ſuit, &c. | 

For an executor Midaleſex, (ſſ.) 7. D. late of Weſtminſter, in 
—— ths 2 —— 0 222 hoſier, L to 
anſwer D. M. executor of the laſt will and teſta- 

ment of J. MA. deceaſed, in a plea of treſpaſs on 

the caſe; and whereupon the ſaid D. M. by E. F. 

his attorney, complains, For that whereas the ſaid 
F. D. on the fuſt day of November, in the year of 
our Lord 1782, to wit, at Meſiminſter, in the ſaid 
county, was indebted to the ſaid J. M. in his life- 
time, in 100/.'of lawful money of Great Britain, 
for divers goods, wares, and merchandizes, by the 


faid J. A. in his life-time, before that time, a 
| an 
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and delivered to the ſaid J. D. at his ſpecial in- 
ſtance and requeſt; and being ſo indebted, he the 
faid 7. D. in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at J/:/t- 
minſter aforeſaid, undertook and faithfully promiſed 
the ſaid F. M. in his life-time, to pay him the ſaid 
ſum of money, when he ſhould be thereto afterwards 
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requeſted. And whereas afterwards, to wit, on the Quantum meruits 


fame day and year aforeſaid, at Veſiminſter afore- 
ſaid, in conſideration that the ſaid 7. M. in his 
life-time, at the like requeſt of the ſaid F. D. had, 
before that time, ſold and delivered to the ſaid J. D. 
divers other goods, wares, and merchandizes, he 
the ſaia F. D. undertook and faithfully promiſed 
the ſaid F. M. in his life-time, to pay him ſo much 
money as he therefore reaſonably deſerved to have; 
and the faid D. AZ, executor as aforeſaid, avers, 
that the ſaid F. M. in his life-time, therefore rea- 
ſonably deſerved to have of the ſaid J. D. other 
100“. of like lawful money, to wit, at HPeſtminſter 
aforeſaid, in the county aforeſaid ; whereof the ſaid 

D. afterwards, to wit, on the ſame day and year 
aforeſaid, there had notice. Add a count for money 


laid out, Yet the ſaid F. D. not regarding his Concluſion, 


aforeſaid ſeveral promiſes and undertakings fo by 
bim made in this behalf as aforeſaid, but contriving 
and fraudulently intending, craftily and ſubtilly, to 
deceive and detraud the ſaid 7. M. in his life-time 
and the ſaid D. M. executor as aforeſaid, ſince his 
death, in this reſpeA, hath not yet paid the ſaid 
ſeveral! ſums of money, or any pait thereof, to the 
ſaid F. H. in his life-time, or to the ſaid D. AH. 
executor as aforeſaid, fince his death, or to either 
of them (although ſo to do, he the ſaid F. D. was 
requeſted, by the ſaid 7. M. in his life-time often- 
times, and by the ſaid D. H. executor as aforeſaid, 
ſince his death, afterwards, to wit, on the ſeventh 
day of December, in. the year aforeſaid, to wit, at 
Meſtminſter aforeſaid) ; but he to do this hath hither- 
to wholly refuſed, and ſtill refuſes; wherefore the 
O3 faid 
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Profert of the 
letters teſta- 
Mmentary, : 


For an admini - 


frator, 
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ſaid D. M. executor as aforeſaid, ſaith he is in- 
jured, and hath ſuſtained damage to the value of 
200 l. and therefore he brings his ſuit, c. And 
he brings into court here the letters teſtamentary of 


| the ſaid 7. M. whereby it fully appears, that the 


{aid D. M. is executor of the laſt will and teſtament 
of the ſaid 7. M. and hath the adminiſtration 
thereof, Cc. | | 
London (ſſ.) J. J. late of, &c. was attached to anſwer 
7. D. adminiſtrator of all and ſingular the goods, 
chattels, and credits which were of A. P. deceaſed, 
in a plea of treſpaſs on the caſe: and whereupon the 
ſaid J. D. by E. F. his attorney complains, For 


that whereas (ſame as in the declaration for an execu- 


tor, only calling him adminiſtrator) : Yet the ſaid J. 


not regarding, &c. but contriving, &c, in his 
reſpect, hath not yet paid the ſaid ſeveral ſums of 
money, or any part thereof to the ſaid . P. in his 
life-time, or to the ſaid F. D. adminiſtrator as 
aforeſaid ſince his death, or to either of them (to 


Vhbich ſaid John, adminiſtration of all and ſingular 


Profert bic in 
curia. 


the goods, chattels, and credits which were of the 
ſaid A. P. at time of his death, were, by Thomas, 
by Divine Providence, Archbiſhop of Canterbury, 
Primate of all England, and Metropolitan, on the 
firſt day of November, in the year of our Lord 1782, 
to wit, at London aforeſaid, in the pariſn and ward 
aforeſaid, in due form of law granted); (although 
to do this the ſaid 7. J. was requeſted by the ſaid 
A. in his life-time, oftentimes, and by the ſaid 
. D. adminiſtrator as aforeſaid, fince his death, to 
wit, on the ſaid firſt day of November, in the year 
aforeſaid, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid), but he to do this hath hitherto 
wholly refuſed, and ſtill refuſes ; wherefore the ſaid, 
D. adminiſtrator as aforeſaid, ſays he is injured, 
and hath ſuſtained damage to the value of 100/, and 

therefore he brings ſuit, &c. 
And he brings into court here the letters of 
adminiſtration of the ſaid 4, which ſufficiently 
G 0 prove 
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prove to the court here the granting thereof in 
form aforeſaid, the date whereof is the day and 
ear in that behalf above meationed, 
Middleſex (ſſ) C. O. late of Mapping, in the Declaration by 
county of Middleſex, merchant, was attached to the an 
anſwer to R. G. and R. T. aſſignees of the eſtate, premiom of in- 
| debts, and effects which were of H. B. a bankrupt, ſorance, and 
according to the form of the ſtatutes made and now 5 
in force concerning bankrupts, in a plea of treſpaſs a 
on the caſe; and whereupon the ſaid R. G. and 
R. T. aſſignees as aforeſaid, by H. A. their attorney, 
complain, That whereas the ſaid C. O. on the 1ſt 
day of March, in the year of our Lord 1781, to 
wit, at Maeſiminſter, in the county of 2 
aforeſaid, was indebted to the ſaid H. B. before 
he became bankrupt, in the ſum of 160. of lawful 
money of Great Britain, for premiums of inſurance. 
before that time due and payable from him the ſaid 
C. to the ſaid H. B. before he became a bankrupt, 
for and upon divers large ſums of money before that 
time ſubſcribed by the ſaid H. B. upon divers poli- 
cies of aſſurance to him the ſaid C. and at his ſpecial 
inſtance and requeſt ; and being ſo indebted, he the 
ſaid C. in conſideration thereof, afterwards, to wit, 
on the ſame day and year aforeſaid, at Veſiminſter 
aforeſaid, in the county. aforeſaid, undertook, and 
to. the ſaid H. B. before he became bankrupt, 
then and there faithfuily promiſed to pay him the 
ſaid H. B. the ſaid ſum of money, when he the ſaid 
C. ſhould be thereunto afterwards requeſted, And 
whereas alſo the ſaid C. afterwards, to wit, on the 
ſame day and year aforeſaid, at Heſlminſter afore- 
ſaid, in the county aforefaid, was indebted to the 
ſaid H. B. before he became a bankrupt, in the fur- 
| ther ſum of 160 J. of like lawful money, for the 
| work and labour, care and diligence of the ſaid 
H. B. before that time done, performed, and be- 
ſtowed in and about the bulineſs of the ſaid C, and 
for the ſaid C. at his like ſpecial inſtance and re- 
queſt ; and being ſo indebted, he the ſaid C. in con- 
lideration thercot, afterwards, to wit, on the ſame 
O 4 ST. day 
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Concluſion, 
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day and year aforeſaid, at //:ſiminſter aforeſaid, in 
the county aforeſaid, undertook, and to the ſaid 
H. B. before he became bankrupt, then and there 
faithfully promiſed to pay him the ſaid ſum of money 
laſt mentioned, when he the ſaid C. ſhould be there- 
unto afterwards requeſted. And whereas alſo after. 
wards, to wit, on the ſame day and year aforeſaid, 
at Weſtminſter aforeſaid, in the county aforeſaid, in 
conſideration that the ſaid H. B. before he became 
bankrupt, had, before that time, done, performed, 
and beſtowed other his work and labour, care and 
diligence, in and about other the buſineſs of the 
ſaid C. and for the ſaid C.; and at his like ſpecial 
inſtance and requeſt, he the ſaid C. undertook, and 
to the ſaid H. B. before he became bankrupt, then 
and there faithfully promiſed to pay to him ſo much 
money as he therefore reaſonably deſerved to have 
for the ſame, when he the ſaid C. ſhould be there- 
unto afterwards requeſted ; and the ſaid R. G. and 
R. T. aſſignees as aforeſaid, aver that the faid 
H. B. before he became bankrupt, therefore reaſon- 
ably deſerved to have of the ſaid C. another ſum of 
160 l. of like lawful money, to wit, at J/*/tminſler 
aforeſaid, in the county aforeſaid, whereof the ſaid 
C. afterwards, to wit, on the ſame day and year 
aforeſaid, there had notice (add a count for money 
paid, and money had and received): Yet the ſaid 
C. not regarding his ſaid ſeveral promiſes and under- 
takings ſo by him made in manner aforeſaid, but 
contriving and fraudulentiy intending, craftily and 
ſubtilly, to deceive and defraud the ſaid H. before 
he became a bankrupt; and the ſaid R. G. and 
R. T. aflignees as aforeſaid, ſince the bankruptcy 
of the ſaid H. in this reſpect, hath not paid the faid 
ſeveral ſums of money, or any part thereof to the 
ſaid H. before he became a bankrupt, or to the ſaid 
KR, G. and R. T. aſſignees as aforeſaid, ſince he be- 
came a bankrupt, or to either of them (although 
ſo to do, he the ſaid C. was oftentimes requeſted by 
the ſaid H. before he became a bankrupt, and by 
the ſaid R. G. and R. 7. aſſignees as 9 

| ince 
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ſince he became bankrupt, to wit, on the 1ſt day 
of January, in the year of our Lord 1783, and | 
often afterwards, to wit, at Weſiminſter aforeſaid, 1 
in the county aforeſaid), but he to pay the ſame to ä f 
them, or either of them, hath hitherto wholly re- 

fuſed, and to pay the ſame to the ſaid R. G. and 

R. T. aſſignees as aforeſaid, ſtill doth refuſe; 

wherefore the ſaid R. G. and R. T. aſſignees as 

aforeſaid, ſay they are injured, and have ſuſtained 

damage to the value of 160/. and therefore they 

bring their ſuit, &c. 

Middleſex, to wit, James Roe, late of Weſimin- Declaration on 
ſter, in the ſaid county, yeoman, was attached to 3 1 
anſwer John Doe in a plea of treſpaſs on the caſe, 
and whereupon the ſaid 7%n, by F. L. his attorney, 
complains, That whereas the ſaid James, on the iſt 
day of May, in the year of our Lord 1783, to wit, 
at Weſtminſter, in the county aforeſaid, made his 
certain note in writing, commonly called a promiſ- 
ſory note, his own proper hand being thereto ſub- 
ſcribed, bearing date the ſame day and year afore- 
ſaid, and then and there delivered the ſaid note to 
the ſaid John ; and thereby, ſix weeks after the date 
thereof, promiſed to pay to the ſaid John, by the 
name of Mr. Doe or order 20/. for value received ; 
by reaſon whereof, and by force of the ſtatute in 
ſuch caſe made and provided, the ſaid James became 
liable to pay to the ſaid Fohn, the ſaid ſum of money 
mentioned in the ſaid note, according to the tenor 
and effect of the ſaid note; and being ſo liable, he 
the ſaid James, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at Weſt- 
minſter aforeſaid, undertook, and faithfully pro- 
miſed the ſaid John, to pay him the ſaid ſum of 
money mentioned in the ſaid note, according to the 
tenor and effect of the ſaid note. And whereas the 
ſaid James afterwards, to wit, on the 15th day of 
June, in the year aforeſaid, at Weſtminſter aforeſaid, 
was indebted to the ſaid John in 3ol. of lawful 
money, Oc. Add a count for money lent, money had and 
recerved, and the common concluſions | 

| | London, 
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London (ſſ.) S. E. late of London, merchant, was 
attached to anſwer F. R. in a plea of treſpaſs on the 
caſe; and whereupon the ſaid F. R. by R. L. his 
attorney, complains, For that whereas one E. H. 
on the 3d day of May, in the year of our Lord 
1783, to wit, at London aforeſaid, in the pariſh of 
Saint Mary le Bow, in the ward of Cheap, made her 
certain note in writing, commonly called a pro» 
miſſory note, her own proper hand being thereto 
ſubſcribed, bearing date the ſame day and year 
aforeſaid, and then and there delivered the ſaid note 
to the ſaid S. by which note ſhe the ſaid E. H. 
promiſed to pay to the ſaid S. by the name of Mr, 
S. E. or order, four months after the date thereof, 
the ſum of 95 J. for value received: and the ſaid &. 
to whom, or to whoſe order the payment of the ſaid 
ſum of money in the ſaid note ſpeciſied, was, by 
the ſaid note, after the making thereof, and before 
the payment of the ſaid ſum of money in the ſaid 
note ſpecified, or of any part thereof, and alſo before 
the time appointed by the ſaid note for payment 
thereof, to wit, on the ſame day and year aforeſaid, 
at London atorefaid, Fe. indorſed the ſaid note, his 
own proper hand being thereon ſubſcribed, by which 
faid indoriement he the ſaid S. E. appointed the ſaid 
ſum of money in the ſaid note ſpecified to be paid 
to the ſaid F. and then and there delivered the ſaid 
note ſo indorſed to the ſaid F. of which ſaid indoiſe- 
ment ſo made on the ſaid note as aforeſaid, ſhe the 


ſaid E. H. afterwards, to wit, on the ſame day and 


year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, had notice, by means whcreof, and 
by force of the ſtatute in ſuch caſe made and pro- 
vided, he the ſaid S. became liable to pay to the 
ſaid F. the ſaid ſum of money in the ſaid note 
ſpecified, according to the tenor and effect of the 
laid note, and of the ſaid indorſement ſo made 
thereon as aforeſaid, when he ſhould be thereto 
afterwards requeſted ; and being ſo liable, he the 
ſaid S. in conſideration thereof, afterwards, to wit, 


on the ſame day and year aforeſaid, at Londen _ 
= ſaid, 
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ſaid, Sc. undertook, and faithfully promiſed the 
{aid F. to pay him the ſaid ſum of money in the ſaid 
note ſpecified, according to the tenor and effect of 
the ſaid note, and of the ſaid indorſement ſo made 
thereon as aforeſaid, when he ſhould be thereto 
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afterwards requeſted, And the ſaid F. avers, that Averment. 


he the ſaid F. did, after the end and expiration of 
the ſaid ſpace of four months in the ſaid note men- 
tioned, and by the ſaid note appointed for payment 
thereof, to wit, on the x1th day of September, in 
the year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, ſhew and preſent, and cauſe to 
be ſhewn and preſented the ſaid note to the ſaid E. 
for payment thereof, and then and there requeſted 
her to pay him the ſaid ſum of money in the ſaid 
note ſpecified, according to the tenor and effect of 
the ſaid note, and of the ſaid indorſement ſo made 
thereon as aforeſaid, but that the ſaid E. did not, 
at the ſaid time when the ſaid note was ſo ſhewn 
and preſented to her for payment thereof as afore- 
faid, or at any other time whatſoever, hitherto pay 
or cauſe to be paid unto him the faid F. the ſaid 
ſum of money in the ſaid note ſpecified, or any part 
thereof, but then and there wholly refuſed and ne- 
glected, and til] doth refuſe and neglect ſo to do, 
whereof the ſaid 8. afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, &c. 
had notice: And whereas the ſaid S. afterwards, to 
wit, on the ſame day and year laſt aforeſaid, at 
London aforeſaid, in, &c. was indebted. Add a 
count for money had and received, and common con- 
cluſion. 


Lond, (ſſ.) 7. C. late of London, merchant, Drawees part- 
was attached to anſwer J. P. and E. B. in a plea of ver againſt the 


acceptor en 2 


treſpaſs on the caſe; and whereupon the ſaid F. P. bill of exchange, 


and E. B. by A. D. their attorney, complain, That 
whereas, at the ſeveral times hereafter mentioned, 
the ſaid T. C. F. P. and E. B. and one T. G. were 
perſons reſiding, trading, and uſing commerce with- 
in this kingdom of England, to wit, at London 
aforeſaid, in the pariſh of Saint Mary le Bou, - 

the 


r hs 
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the ward of Cleap. And whereas the ſaid J. P. and 
E. B. at thoſe ſeveral times, were partners and 
joint dealers together in their trade and commerce, 
to wit, at London aforeſaid, in the par iſb and ward 
aforeſaid: And whereas the ſaid F. C. J. P. E. B. 
and 7. G. being ſo reſident, trading, and uſing 
commerce as aforeſaid, and the ſaid J. P. and 
E. B. ſo being parners and joint dealers together as 
aforeſaid, the ſaid T. G. on the 29th day of Septem- 
ber, in the year of our Lord 1783, to wit, at Lon- 
dim aforeſaid, in the pariſh and ward aforeſaid, 
according to the cuſtom of merchants, from time 
immemorial there uſed and approved of within this 
kingdom, made his certain bill of exchange in 
writing, his own proper hand being thereto ſub- 
ſcribed, bearing date the day and year aforeſaid, and | 
then and there directed the ſaid bill to the ſaid T. C. 
by the name of Mr. T. C. merchant, in Milb-Aircet, 


London, and thereby required the ſaid T. C. to pay, 


three months after the date of the ſaid bill, to the 
ſaid F. P. and E. B. by the names of Meflrs, J. P. 
and E. B. or order 80/. for value received; which 
ſaid bill of exchange he the ſaid 7. C. afterwards, 
to wit, on the day and year aforeſaid, at Londm 
aforeſaid, in the pariſh and ward aforeſaid, upon 
fight thereof accepted, according to the cuſtom 


aforeſaid, and by reaſon thereof, and according to 


the ſaid cuſtom, and by the law of merchants, the 
faid T. C. became liable to pay to the ſaid J. P. 


and E. B. the ſaid ſum of 80/., in the ſaid bill of 


exchange ſpecified, according to the tenor and effect 
of the ſaid bill of exchange, and of his acceptance 


thereof, and being ſo liable, he the ſaid 7. C. in 


conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook and faith- 
ſully promiſed the ſaid F. P. and E. B. to pay them 
the ſaid ſum of money in the ſaid bill of exchange 
ſpecified, according to the tenor and effect of the 
the ſaid bill, and of his acceptance thereof. Aud 


vꝛohereas the ſaid J. C. aſterwards, to wit, on, Cc. 


at; 
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at, Sc. Add a count for money had and received, and 
the common concluſion, £ 
London (ſſ.) F. R. late of, &c. was attached to Indorſees part- 
anſwer to T. IV. and W. K. of a plea of treſpaſs on nen binn the 
the caſe ; and whereupon the ſaid T. V. and W. K. pill gba by 
by §S. U. their attorney, complain, For that whereas partners payable 
certain perſons carrying on trade and commerce 4g oY 
under the name, ſiyle, and firm of S. F. and Co. on 
the 3d day of O#eber, in the year of our Lord 1785, 
to wit, at Londen aforeſaid, in, &c, according to 
the uſage and cuſtom of merchants, from time im- 
memorial uſed and approved of, mace their certain 
bill of exchange, the hand-writing of one of them 
for himſelf, and the other of them being thereunto 
ſubſcribed, and the ſaid bill, bearing date the ſame 
day and year aforeſaid, then and there ditected to 
the ſaid JF. R. by the name and addition, ſtyle, firm, 
and deſcription of Mr. J. R. and Co, merchant, 
Liverpool, and thereby required the ſaid F. R. two 
months after date, to pay to their own order 
1061. 5s, value received, and to place the ſame to 
account of the ſaid S. F. and Co. which faid bill 
of exchange he the ſaid F. R. afterwards, to wit, 
on the ſame day and year aforeſaid, at London afore- 
ſaid, in. &c, upon fight thereof accepted, according 
to the ſaid cuſtom, payable in London, not exceed- 
ing one month; and the ſaid 7. and Co. to whoſe 
order the payment of the ſaid ſum of money men- 
tioned in the ſaid bill was to be made afterwards, 
and before the payment of the ſaid ſum of money 
mentioned in the ſaid bill, or of any part thereof, 
and alſo before the time appointed by the ſaid bill 
for payment thereof, to wit, on the ſame day and 
year aforeſaid, at Londen aforeſaid, in, Cc. in- 
dorſed the ſaid bill, the hand-writing of one of 
them for himſelf, and the other of them being there- 
unto ſubſcribed, according to the ſaid cuſtom, and 
by that indorſement appointed the contents of the 
ſaid bill to be paid to the fa'd T. W. and W. X. and 
then and there delivered the ſaid bill ſo indorſed = 
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by means whereof, according to the ſaid cuſtom, 


Declaration for 
an attorney's 
dill, 


tornies of the court of the bench here; according 
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the ſaid 7. V. and V. K. of which ſaid indorſe- 


ment ſo made on the ſaid bill as aforeſaid, the ſaid 
J. R. afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in, Oc. had notice; 


and by the law of merchants, the faid 7. R. be- 
came liable to pay to the ſaid T. W. and W. K. the 
ſaid ſum of money mentioned in the ſaid bill, ac- 
cording to the tenor and effect of the ſaid bill, and 
of the ſaid indorſement ſo made thereon as afore- 
ſaid, and of his ſaid acceptance thereof, and being 
ſo liable, he the ſaid J. R. in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in, &c. undertook, and 
then and there ſaithfully promiſed the ſaid 7. V. 
and V. K. to pay them the ſaid ſum of money 
mentioned in the ſaid bill, according to the tenor 
and effect of the ſaid bill, and of the ſaid indorſe- 
ment ſo made thereon as aforeſaid, and of his ſaid 
acceptance thereof, Add a count for money had and 
received, lent and advanced, common concluſion. 
Middleſex, (ſſ.) L. H. was attached by his Ma- 
jeſty's writ of privilege, iſſuing out of the court 
here, to anſwer E. 4. gentleman, one of the at- 


to the liberties and privileges of the fame court, for 
ſuch attornies and other miniſters of the ſame 
bench, from time out of mind uſed and approved of 
in the ſame court, of a plea of treſpaſs on the caſe, 
&c. and thereupon the ſaid E. A. in his proper 
perſon, complains, That whereas the ſaid L. H. on 
the 19th day of May, in the year of our Lord 1782, 
at Meſiminſier, in the county of Middleſex, was in- 
debted to the ſaid E. A. in the ſum of 300 l. of 
lawful money of Great Britain, for work and la- 
bour as an attorney and ſolicitor, before then done 
and performed by the ſaid E. A. upon the retainer, 
and at the ſpecial inſtance and requeſt of the ſaid 
L. H. in and about the proſecuting, defending, and 
ſoliciting divers cauſes, ſuits, and buſineſſes for the 
ſaid L. H. and for money paid, laid out, and ex- 

2 | | pended, 


— 
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pended, by the ſaid E. J. at the like inſtance and 
requeſt of the ſaid L. H. in and about the proſe- 
cuting, defending, and ſoliciting thoſe cauſes, ſuits, 
and buſineſſes, and fer money due to the ſaid E. A. 
for his fees due, and of right payable to him in that 
reſpect; and being ſo indebted, the ſaid L. H. in 
conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at /Y:fmin/ler afore- 
faid, in the county aforeſaid, took upon himſelf, 


and then and there faithfully promiſed the ſaid E. A. 


that he the ſaid L. H. would well and truly pay to 
the ſaid E. A. the ſaid ſum of 3007. when he the 
ſaid L. H. ſhould be thereunto atterw?rds requeſted. 


” 
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And uh reas alſo, afterwards, to wit, on the fame Quentum meryite 


day and year aforeſaid, at HVeſiminſter aforeſaid, in 
the county aforeſaid, in conſideration that the ſaid 


E. A. upon the retainer, and at the like inſtance - 


and requeſt of the ſaid L. H. had before that time 
done and performed other work and labour as an at- 
torney and ſolicitor in and about the proſecuting, 
defending, and ſoliciting divers other cauſes and 
fuits at law, for the ſaid L. H. he the ſaid L. H. 
took upon himſelf, and then there faithfully pro- 
mited the ſaid E. A. that he the ſaid L. H. would welt 
and truly pay the ſaid E. A. ſo much money as he 
the faid ZE. A. reaſonably deſerved to have for his 


ſaid laſt mentioned work and labour, and ſo much 


money as was due to the ſaid E. A. for his fees due, 
and of right payable to him in that reſpect, when 
he the ſaid L. H. ſhould be thereunto afterwards 
requeſted, And the ſaid E. J. in fact ſaith, that 
he reaſonably deſerved to have of the ſaid L. H. 
for his laſt mentioned work and labour, and for his 
fees due, and of right payable to him in that re- 


ſpect, other 300 l. of like lawful money, to wit, at 


Maſiminſter aforeſaid, in the c unty aforefaid: where- 
of the ſaid L. H. of the faid E. A. then and there 
had notice. And whrreas alſo, the ſaid L. H. afs 
terwards, to wit, on the ſame day and year afore- 
laid, at Leſiminſler aforeſaid, in the county afore- 
ſaid, was indebted to the ſaid E. A. in other * 
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of like lawful money, for other work and Jabour, 
care and diligence of the ſaid E. A. by the ſaid 
E. A. before that time done, performed, and be- 
ſtowed, in and about the drawing, making, and 
ingroſſing of divers deeds and writings for the ſaid 
L. H. at his like inſtance and requeſt; and being 
ſo indebted, he the ſaid L. H. in conſideration there- 
of, afterwards, to wit, on the ſame day and year 
aboveſaid, at J/e/tmin/ter aforeſaid, in the county 


' aforeſaid, undertook, and to the ſaid E. A. then 


and there faithfully promiſed to pay him the ſaid 
300 l. laſt mentioned, when he the ſaid L. H. 
ſhould be thereunto afterwards requeſted. And 
whereas alſa, afterwards, to wit, on the ſame day 
and year aboveſaid, at Meſtminſter aforeſaid, in the 
county aforeſaid, in conſideration that the ſaid E. A. 
had, before that time, at the like inſtance and re- 
queſt of the ſaid L. H. done, performed, and be- 
ftowed other work and labour, care and diligence, 
in and about the drawing, making, and ingroſſing 
of divers other deeds and writings, for the ſaid 


I. H. he the ſaid L. H. undertook, and to the ſaid 


E. A. then and there faithfully promiſed to pay him 
ſo much money as he therefore reaſonably deſerved 
to have, when he the ſaid L. H. ſhould be there- 
unto afterwards requeſted: And the ſaid E. A. avers, 
that he therefore reaſonably deſerved to have of the 
ſaid L. H. other 300 l. of like lawful money, to wit, 
at Meſiminſter aforeſaid, in the county aforeſaid, 


whereof the ſaid L. H. of the ſaid E. A. then and 


there had notice. Add a count for money lent and 
advanced, for money laid out and expended, for money 
had and received, and on an account flated, Never- 
theleſs, the ſaid L. H. not regarding his ſaid ſeveral 
romiſes and undertakings, by him made in this 
behalf as aforeſaid, but contriving,. and fraudulently 
intending, craftily and ſubtilly to deceive and de- 
fraud the ſaid E. A. in this reſpect, hath not yet 
paid the ſaid ſeveral ſums of money, or any part 
thereof, to the ſaid E. A. (although ſo to do, the 
ſaid L. H. afterwards, to wit, on the 2oth day of 
| May, 
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May, in the ſaid year of our Lord 1782, and often 
afterwards, at 1/e/tminfler aforeſaid, in the county 
aforeſaid, by the ſaid E. A. was requeſted), but to 
pay the ſaid ſeveral ſums of money, or any part, to 
the ſaid ZE. A. hath wholly refuſed, and the ſaid 
L. H. ſtill doth refuſe to pay the ſame to the ſaid 
E. A. to the damage of the ſaid E. J. of 3ocl, 
and therefore he brings his ſuit, Sc. Add pledges 
to proſecute, 


Declarations in Debt. 
LONDON, (ſſ.) C. D. late of London, grocer, on bond. 


was ſummoned to anſwer A. B. of a plea, that Cee again 
he tender to him the ſaid A. B. 8001. of Iawful 
money of Great Britain, which he owes to, and 
unjuſtly detains from him; and whereupon the ſaid 
A. B. by E. F. his attorney, complains, For that 
whereas the ſaid C. D. on the 20th day of April, in 
the year of our Lord 1783, to wit, at London afore- 
laid, in the pariſh of Sr. Mary le Bow, in the ward 
of Cheap, by his certain writing obligatory, ſealed 
with the ſeal of the ſaid C. D. became held and 
firmly bound unto the ſaid A. B. in the ſum of 
800/. to be paid to the ſaid 4. B. when he ſhould 
be thereto afterwards requeſted, Yet the ſaid C. D. 
(although often requeſted, &c.) hath not yet paid 
the ſaid 800 J. or any part thereof, to the ſaid A. B. 
but he to pay the ſame, hath hitherto wholly refuſed, 
and ſtill doth refuſe ; wherefore the ſaid A. B. ſaith, 
he is injured, and hath ſuſtained damage to the 
"os of 10/, and therefore he brings his ſuit, 
c. = 
And he brings into court here the ſaid writing Profert in cut, 
obligatory, ſealed with the ſeal of the ſaid C. D. 
which gives ſufficient evidence of the debt aforeſaid, 
in form aforeſaid, the date whereof is the day and 
year aforeſaid, &c, 
London, (ſſ.) G. F. late of Londen, grocer, was D+claration in 


ſummoned to anſwer J. W. and S. his wife, of a debt, deen a 
P | bond given to 


Plea, ne wife whit 
A feme ſola, 
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plea, that he render to the ſaid F. V. and S. the 
ſum of 100 J. of lawful money of Great Britain, 
which he owes to, and unjuſtly detains from them; 
and whereupon the ſaid F. V. and S. by A. B. 
their attorney, complain, For that whereas the ſaid 
G. F. on the 21ſt day of Nævember, in the year of 
our Lord 1771, to wit, at London aforeſaid, in the 
pariſh of St. Mary le Bow, in the ward of Cheap, 
by his certain writing obligatory, ſealed with his 
ſeal, became held and firmly bound to the ſaid ò. 
by the name of S. H. ſpinſter, whilſt ſhe was ſole, 
and before her intermarriage with the ſaid F. V. 
in the ſum of 1co/. of good and lawful money of 
Great Britain, to be paid to the ſaid S. when he the 
ſaid G. F. ſhould be thereunto afterwards requeſted; 
yet the ſaid G. F. (although often requeſted) hath 
not yet paid the ſaid ſum of 1000. or any part there- 
of, to the ſaid S. whilft ſhe was /o/e, and before her 
intermarriage with the ſaid 7. V. or to the ſaid 
J. V. and S. fince the marriage celebrated between 
them, or to either of them, but he to pay the ſame 
bath hitherto wholly refuſed, and to. pay the ſame 
to the ſaid 7. . and S. ftill doth refuſe ; where- 
fore the ſaid F. V. and S. his wife, ſay, they are 
injured, and have ſuſtained damage to the value 

of 10 J.; and therefore they bring their ſuit, &c. 
Profert in cur. And they bring here into court the ſaid writing 
| obligatory, ſealed with the ſeal of the ſaid &. F. 
30 ' which gives ſufficient evidence of the debt aforeſaid, 
in form aforeſaid, the date whereof is the day and 

| year aboveſatd, 

Declaration on Middliſex, to wit, S. F. late of, &c. was ſum- 
bond at the fuit moned to anſwer R. T. and J. A. aſſignees of the 
— aol eſtates, debts, goods, and effects of J. M. a bank- 
rupt, according to the form of the ſtatutes made 
and now in force concerning bankrupts, of a plea, 
that he render to them the ſum of 1420 J. of good 
and lawful money of Great Britain, which he owes 
to, and unjuſtly detains from them; and whereupon 
the ſaid R.T, and J. A. by F. B. their attorney, 
complain, That whereas the ſaid S. F. before the (aid 
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7. M. became a bankrupt, to wit, on the 8th day 
of January, in the year of our Lord 1781, at [Veſt = 
minſter, in the ſaid county, by his certain writing 
obligatory, ſealed with his ſeal, and then and there 
by him duly made and delivered, and bearing date 
the ſame day and year aforeſaid, acknowledged him- 
ſelf to be held and firmly bound to the ſaid 5. AH. 
in the ſum of 1420 J. of good and lawful mo- 
ney of Great Britain, to be paid to the ſaid F. A. 
or his certain attorney, executors, adminiſtrators, 
or aſſigns, when he the ſaid S. F. ſhould be there- 
unto afterwards requeſted ; Yet the ſaid S. F. (al- Conclufiva, 
though by the ſaid F. M. before he became a bank- 
rupt, and by the ſaid R. T. and J. A. aſſignees as 
aforeſaid, ſince he became a bankrupt, often re- 
queſted, Sc.) did not pay to the ſaid F. M. before he 
became a bankrupt, nor to the ſaid R. T. and F. 4. 
aſſignees as aforeſaid, ſince the ſaid F. M. became a 
bankrupt, or to either of them, the ſaid 1420 J. or 
any part thereof; but he to pay the ſame, or any 
pert thereof, hath hitherto wholly refuſed, and {till 
doth refuſe; wherefore the ſaid R. T. and F. A. 
aſſignees as aforeſaid, ſay, they are injured, and 
have ſuſtained damage to the value of 10/7. and 
therefore they bring their ſuit, &c. And the ſaid 
K. 7. and J. A. aflignees as aforeſaid, now bring 
here into court the ſaid writing obligatory, ſealed 
with the ſeal of the ſaid S. F. which gives ſufficient 
evidence of the debt aforeſaid, in form aforeſaid, 
the date whereof is the ſame day and year in that 
behalf above mentioned, c. | _— 
London, (Il.) FJ. T. late of, &c, was attached to The like at the 
anſwer C. P. and R. S. executors of the laſt will fuit of executors, 
and teſtament of P. P. Eſq; deceaſed, of a plea, 
that he render to them 2400 J. of lawful money of 
Great Britain, which he unjuſtly detains from them 
and whereupon the ſaid C. P. and R. S. by S. U. their 
attorney, complain, For that whereas the ſaid J. 7. 
on the 25th day of March, in the year of our Lord 
1777, at London aforeſaid, to wit, in the pariſh of 
dt. Mary le Bow, in the ward of Cheap, by his cer- 
Fd *-— _ 
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tain writing obligatory, ſealed with the ſeal of the 
ſaid F. T. and now ſhewn to the court here, the 
date whereof is the day and year aforeſaid, acknow- 
ledged himſelf to be held and firmly bound unto 
the ſaid P. P. deceaſed, in his life-time, in the 
aforeſaid ſum of 2400/7. of lawful money of Great 
Britain, to be paid to the ſaid P. P. deceaſed, bis 
executors, adminiſtrators, or aſſigns, when he the 
ſaid J. T. ſhould be thereto afterwards requeſted, 
Nevertheleſs the ſaid J. T. (although often requeſt- 
ed by the ſaid P. P. deceaſed, in his life-time, and 
by the ſaid P. P. and R. S. ſince the deceaſe of 
the ſaid P. P. hath not rendered or paid the aid 
ſum of 2400 J. or any part thereof, to the ſaid 
H. P. deceaſed, in his life-time; neither hath he 
rendered the ſame, nor any part thereof, to the faid 
C. P. and R. S. fince the deceaſe of the ſaid P. P.); 
but to render or pay the ſame to the ſaid P. P. de- 
ceaſed, in his life-time, and alſo to them the ſaid 
C. P. and R. S. ſince the deceaſe of the ſaid P. E. 
he the ſaid J. T. hath hitherto wholly refuſed, and 
fill doth refuſe; wherefore the ſaid C. P. and 
R. S. executors as aforeſaid, ſay, they are injured, 
and have ſuſtained damage to the value of 30 J. and 
therefore they bring ſuit, &c. 
Prefert in cur, And the ſaid C. P. and R. S. bring here into 
court the letters teſtamentary of the ſaid P. P. de- 
ceaſed, by which it ſufficiently appears to the court 
here, that they are the executors cf the ſaid P. P. 
and have the adminiſtration thereof, &c, 
Deelaration in Midadleſex, (ſſ.) 7. H. late of Oxford, in the 
debt upon judg- County of Oxford, yeoman, was ſummoned to an- 
e ſwer T. B. in a plea, that he render to the ſaid 
the deſcndant. T. B. 22 J. of lawful money of Great Britain, which 
he owes to, and unjuſtly detains from him; and 
whereupon the ſaid T. B. by S. U. his attorney, 
Wo | complains, For that whereas the ſaid T. B. hereto- 
47 fore, to wit, in Michaelmas tetm, in the 23d yea! 
| of the reign of his preſent Majeſty, in the court ot 
our Lord the King of the Bench, before Alexander 
Lord Loughborough, and his companions, then juſ- 


tices 
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tices of our ſaid Lord the King of the Bench afore- 
ſaid, to wit, at Weſiminſter, in the county of Midale- 
ſex, by the conſideration of the ſaid court, reco- 
vered againſt the ſaid F. H. 22/1. which were ad- 
judged to the ſaid T. B. in and by the ſaid court of 
the Bench, according to the form of the ſtatute in 
that caſe made and provided, for his coſts and 
charges, which he had ſuſtained in and about his 
defence in a certain plea of treſpaſs on the caſe, on 
promiſes, againſt the ſaid T. B. at the ſuit of the 
ſaid J. H. whereof the ſaid F. H. is convicted, as 
by the record and proceedings thereof, remaining in 
the ſaid court of the Bench aforeſaid, here, to wit, 
at Weſtminſter aforeſaid, more fully appears; which 
ſaid judgment ſtill remains in full force, vigour, and 
effect, not in the leaſt reverſed, annulled, paid off, 
or any ways ſatisfied; and the ſaid T. B. hath not 
yet obtained any execution of the ſaid judgment, 
whereby an action hath accrued to the ſaid T. B. to 
demand and have of the ſaid F. H. the ſaid 22 l. 
above demanded ; Jet the ſaid J. H. (although often 
requeſted, &c,) hath not yet rendered to the ſaid 
T. B. the ſaid 227. or any part thereof, but he the 
ſaid F. H. to render the ſame, or any part thereof, 
to the ſaid 7. B. hath hitherto wholly refuſed, and 
ſtill refuſes ſo to do; wherefore the ſaid T. B. faith, 
that he is injured, and hath damage to the value of 
101. and therefore he brings his ſuit, Tc. | 


Oxfordſhire, (fl.) 7. C. late of Oxford, in the Declaration upon 


| ſaid county, innkeeper, was ſummoned to anſwer 2 j»dgment te- 


H. C. in a plea, that he render to him the ſaid H. 
5/. 175. 24. of lawful money of Great Britain, 
which he owes to, and unjuſtly detains from him; 
and whereupon the ſaid H. by S. U. his attorney, 
complains, For that whereas, the ſaid H. at the 
county court of R. L. Eſq. ſheriff of the ſaid 
county of Oxford, holden for the. ſaid county at 
Oxford, in the ſaid county, and within the juriſ- 
diction of the ſaid court, on the 24th day of Oc- 
tber, in the year of our Lord 1780, came in his 
proper perſon, and then and there, in the ſaid court, 

P 3 according 


covered in an 
inferior court, 
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according to the cuſtom of the ſaid court, levied 
his plaint againſt the ſaid J. in a plea of treſpaſs on 
the caſe, to the ſaid H. his damage of 1 /. 195. for 
a certain cauſe of action ariſing to him againſt the 
ſaid V. within the juriſdiction of the ſaid court, 
and then and there found pledges to proſecute his 
ſaid plaint, to wit, Jon Dee and Richard Ru; 
and ſuch proceedings were thereupon bad in the 
ſaid court, in the plea aforeſaid, that afterwards, to 


wit, at the county court of R. P. 7. Eſq. ſheriff 


of the ſaid county, holden at Oxferd aforeſaid, in 


the county aforeſaid, and within the juriſdiction 


of the ſaid court, to wit, on Medneſaay the 24th 
day of October, in the year of our Lord 178. 
aforeſaid, before certain free ſuitors of the ſaid 


court, the ſaid H. by the conſideration and judg- 


ment of the ſaid court, recovered 2gainſt the ſaid 
W. in the plea aforeſaid, 5 J. 175. 2d. which in 
and by the ſaid court were then and there adjudged 
to the ſaid H. and with his aſſent, for his damages, 
which he had ſuſtwined as well on occaſion of the 
not performing certain promiſes and undertakings, 
then lately made by the ſaid IV. to the ſaid H. at 
Witncy, in the ſaid county of Oxford, and within 
the juriſdiction of the ſaid court, as for his coſts 
and charges, by him laid out about his ſuit in that 
behalf, whereof the ſaid VJ. was convicted, as by 
the memorandums and proceedings thereon, remain- 
ing in the ſaid county court, more fully appears, 


which ſaid judgment {till remains in its full force 


in that court, unreverſed, unpaid, and not ſatisfied; 
and the ſaid H. hath not yet obtained any execution 
of the aforeſaid judgment, whereby an action hath 
accrued to the ſaid H. to demand and have of the 
faid V. the faid 51. 175. 2d. above demanded; 
Yet the ſaid WJ. (although often requeſted, &c.) 
hath not yet paid the ſaid 5/. 17s. 24, above de- 
manded, or any part thereof, to the ſaid H. but he 
to pay the ſame, or any part thereof, hath hitherto 


wholly refuſed, and {till refuſes ; wherefore the ſaid 


H, ſaith he is injured, and hath ſuſtained damage to 
h the 


Declarations in Debt. 


the value of 10 J. and therefore he brings his ſuit, 


Sc. 

London, (ſſ.) Fohn Denn, late of London, grocer, 
was ſummoned to anſwer Richard Fenn, aſſignee of 
Sir Robert Taylor, Knt. and Benjamin Cole, Eſq. 
ſheriff of the ſaid city of London, according to the 


215 


Declaration in 
debt on a bail- 
bond, 


Sheriff of the 
county of Mid- 


form of the ſtatute in ſuch cafe made and provided, dleſex. 


of a plea that he render to the ſaid Richard, aſſignee 


as aforeſaid, 6007. of lawful money of Great Bri- N. B. This form 


tain, which he owes to, and unjuſtly detains from 
him; and whereupon the ſaid Richard, by J. B. 


will do for a 
bond taken in 
Middleſex, or 


bis attorney, complains, That whereas, the ſaid Ri- any other coun- 


chard heretofore, to wit, on the 5th day of Fune, in 
the year of our Lord 1783, ſued forth out of the ſaid 
court of our ſaid Lord the King of the Bench here 
(the ſaid court being then and now at Meſiminſter, 
in the ſaid county of Middleſex), a certain writ of 
our Lord the King called a capias ad reſpondendum, 
directed to the ſaid eri, by which ſaid writ the 
faid /herriffs were commanded to take the ſaid ohn 
Denn, if he ſhould be found in their bailiwick, and 
him ſafely keep, ſo that they might have his body 
before his Mijeſty's juſtices at Y/efimin/ier on the 
morrow of the Holy Trinity, then next coming, to 
anſwer the ſaid Richard in a plea of treſpaſs; and 
alſo that the ſaid 7h might anſwer the ſaid Richard 
according to the cuſtom of the court of our Lord 
the King of Common Bench here, in a certain 
plea of debt upon demand for 6001. ; and that the 
ſaid /heriffs ſhould then have there that writ, which 
ſaid writ afterwards and before the delivery to the 
ſaid ſheriff5 for execution as hereafter is mentioned, 
was duly marked or indorſed for bail for 300 J. by 
virtue of an affidavit made and filed in the ſaid court, 
of the cauſe of action of the ſaid Richard, in that 
behalf, according to the form of the ſtatute in ſuch 
caſe made and provided; which ſaid writ ſo indorſed 
afterwards and before the return thereof, to wit, on 
the 14th day of June, in the year aforeſaid, at 
Lindon aforeſaid, in the pariſh and ward aforeſaid, 
was delivered to the ſaid Sir Robert Taylor and Ben- 


ty, as altered 
in the margin, 
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aid jamin Cole, then and till being eri of the ſaid city, 


to be executed in due form of law; by virtue of 
which {aid writ, the (aid Sir Robert Taylor and Ben- 
eee, ſheriffs, as aforeſaid, afterwards and be- 

ne return of the ſaid wiit, to wit, on the da 
year aforeſaid, at London aforeſaid, in the Ke” 
and ward aforeſaid, and within hu bailiwick, took 
and arreſted the ſaid John by his body, and then 
and there had and detained him in their cuſtody, at 
the ſuit of the ſaid Sir Ric, for the cauſe afore- 
laid; and the ſaid John being fo arreſted and in cuſ- 


tody of the ſaid Sir Robert Taylor and Benjamin Cile, 


ſheriffs, as aforeſaid, afterwards and before the return 
of the ſaid writ, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, and within their bailiwick, took bail 
for the appearance of the ſaid Fohn, at the return 
of the ſaid writ, and on that occaſion the ſaid 70%, 
on the ſaid 14th day of June, in the year aforeſaid, 
at Londn aforeſaid, &c, by his certain writing obli- 
gatory, commonly called a bail-bond, ſealed with his 
ſeal, and now ſhewn to the court here, the date 


whereof is the day and year laſt aforeſaid, acknow- 


ledged himſelf to be held and firmly bound to the 
ſaid Sir Robert Taylor and Benjamin Cole, ſheriffs of the 
ſaid city of London, by the names of Sir Robert Taylor, 
Knight, and Benjamin Cole, Eſquire, /beriffs of the 
city of London, in the ſum of 600 J. of good and 
lawful money of Great Britain, to be paid to the 
ſaid ſheriffs or their certain attorney, executors, ad- 
miniſtrators, or aſſigns, when he the ſaid John 
ſhould be thereunto required, with a condition to 


the ſaid writing obligatory, underwritten, that if 


the ſaid Fohn ſhould appear before the juſtices of 
our ſaid Lord the King at Meſiminſter, on the mot- 
row of the Hy Trinity, to anſwer to the ſaid Ri- 
chard, in a plea of treſpaſs ; and alſo that the ſaid 

% might anſwer the ſaid Richard, according to 
the cuſtom of his Majeſty's court of Common Bench 
here, in a Certain plea of debt upon demand for 


600/, ; that then the (aid obligation ſhould be * 
: an 
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and of no force, otherwiſe ſhould ſtand and remain 
in full force, vigour, and effect, as by the ſaid 
writing obligatory, and the ſaid condition thereof 
(relation being thereto had), will more fully ap- 
pear : which ſaid writing obligatory, with the 


condition thereunder written, was taken by the ſaid 


ſheriffs, by virtue of the ſaid writ, and by force of 
the ſtatute in ſuch caſe lately made and provided; 
and the ſaid Richard in fact ſaith, that the ſaid ohn 
did not appear before his Majeſty's juſtices at Meſi- 
ninſler, on the morrow of the Hl Trinity, in the 
condition aforeſaid mentioned, according to the 
exigency of the ſaid writ, whereby the ſaid writing 


obligatory became forfeited, and the ſaid ſum of 


money therein mentioned, or any part thereof, not 
being paid to the ſaid ſheriff5, the ſaid Sir Robert 


Taylor and Benjamin Cole, then and now being gi of the ſaid 


ſerif 


ſberiſ 


ſheriffs of the ſaid city of London, afterwards, to county. 


wit, on the 25th day of June, in the year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, at the requeſt, coſts, and charges of the 
ſaid Richard, the plaintiff in the ſaid ſuit, by an in- 
dorſement on the back of the ſaid writing obliga- 
tory, made and atteſted in the prefence of two cre- 
dible witneſſes, ſealed with their ſeal of office of 
ſheriffs, aſſigned the ſaid writing obligatory to the 
ſaid Richard, according to the form of the ſtatute 
in ſuch caſe made and provided, as by the faid aſ- 
ſignment indorſed on the ſaid writing obligatory, 
and duly ſtamped before the commencement of this 
ſuit, according to the form of the ſtatute in that 
caſe made, and to the court now here ſhewn, the 
date whereof is the day and year laſt aforeſaid, 
may more fully appear; by reaſon of which ſaid 
premiſes, and by force of the ſtatute in that caſe 
made and provided, an action hath accrued to the 
ſaid Richard, as aſſignee of the ſaid Sir Robert 


Taylor and Benjamin Cole, ſheriffs of the ſaid city of u? the ſoid 


London, as aforeſaid, to demand and have of the © 


ſaid John the ſaid ſum of 6001, above demanded : 


Nevertheleſs the ſaid Jobn (although often required) 
* hath 
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hath not paid the ſaid 6007. above demanded, or 
any part thereof, to the ſaid Sir Robert Taylor and 
Benjamin Cole, or to either of them, before the ſaid 
alignment, or to the ſaid Richard, aſſignee as afore- 
ſaid, ſince the ſaid aſſignment, or either of them, 
but he to pay the ſame, or any part thereof, hath 
hitherto wholly refuſed, and ſtill refuſes ; wherefore 
the ſaid Richard, aſſignee as aforeſaid, ſays he i 
injured, and hath ſuſtained damage to the value of 
20 J. and therefore he brings his ſuit, Cc. 

London, (ſſ.) William Doe, late of London, grocer, 
was ſummoned to anſwer Richard Fenn, aſſignee of 
Sir Robert Taylor, Knight, and Benjamin Cal, 
Eſquire, ſheriffs of the ſaid city of London, accord- 
ing to the form of the ſtatute in ſuch caſe made and 
provided, of a plea, that he render to the ſaid Ri. 
chard, afſiznee as aforeſaid, 6001, of lawful money 
of Great Britain, which he owes to, and unjuſt] 
detains ſrom him; and whereupon the ſaid Richard, 
by J. B. his attorney, complains, That whereas, 
the ſaid Richard heretofore, to wit, on the 5th day 
of June, in the year of our Lord 1783, ſucd forth 
out of the faid court of our ſaid Lord the King of 
the Bench here (the ſaid court being then and now 
at //e/imin/ler, in the ſaid county of Middleſex), a 
certain writ of our Lord the King, called a capras 


ad reſpondendum, ditected to the ſaid ſheriffs, by 


which ſaid writ, the ſaid ſheriffs were commanded 
to take one John Denn, if he ſhould be found in 
their bailiwick, and him ſafely keep, ſo that they 
might have his body before his M-jefty's juſtices at 
W:jiminfler, on the morrow of the Holy Trinty 
then next following, to anſwer the ſaid Richard, in 
a plea of treſpaſs; and alſo that the ſaid John might 
anſwer the ſaid Richard, according to the cuſtom of 
the court of our Lord the King of Common Bench 
here, in a certain plea of debt upon demand for 
600 J. and that the ſaid ſheriffs ſhould have there 
that writ; which ſaid writ, afterwards and before 
the delivery thereof to the ſaid ſheriffs for execu- 


tion, as hereafter is mentioned, was duly marked or 
indorſed 
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indorſed for bail for 3007. by virtue of an affidavit 
made and filed in the ſaid court, of the cauſe of 
action of the ſaid Richard in that behalf, according 
to the form of the ſtatute in that caſe made and 
provided, which faid writ, ſo indorſed afterwards 
and before the return thereof, to wit, on the 14th 
day of June, in the year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, was delivered 
to the ſaid Sir Robert Taylor and Benjamin Cole, 
then and ſtill being ſheriffs of the ſaid city to be 
executed in due form of law; by virtue of which 
ſaid writ, the ſaid Sir Robert Taylor and Benjamin 
Cole, ſneriffs as aforeſaid, afterwards and before the 
return of the ſaid writ, to wit, on the day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, and within their bailiwick, took and 
arreſted the ſaid John Denn, by his body, and then 
and there had and detained him in their cuſtody, at the 
ſuit of the ſaid Richard, for the cauſe aforeſaid ; and 
the ſaid Jahn Denn being ſo arreſted, and in cuſ- 
tody of the ſaid Sir Robert Taylor and Benjamin Cole, 
ſheriffs as aforeſaid, afterwards and before the return 
of the ſaid writ, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, and within their bailiwick, took 
bail for the appearance of the ſaid John Denn, at 
the return of the ſaid writ, and on that occaſion 
the ſaid William Doe, as bail or ſurety of the ſaid 
John, on the ſaid 14th day of Fune, in the year 
aforeſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, by his certain writing obligatory, com- 
monly called a bail-bond, ſealed with his ſeal, and 
now ſhewn to the court here, the date whereof is 
the ſame day and year laſt aforeſaid, acknowledged 
himſelf to be held and firmly bound to the ſaid Sir 
Robert Taylor and Benjamin Cole, ſheriffs of the ſaid 
city of London, by the names of Sir Robert Taylor, 
Knight, and Benjamin Cole, Eſquire, ſheriffs of 
the city of London, in the ſum of 600/, of good 
and Jawful money of Great Britain, to be paid to 
the ſaid ſheriffs, or their certain attorney, executors, 
| admini- 
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adminiſtrators, or aſſians, when he the ſaid Willian 
ſhould be thereunto required, with a condition to 
the ſaid writing obligatory underwritten, that if the 
ſaid John {ſhould appear before the juſtices of on 
Lord the King at Meſiminſter, on the morrow of the 
Hoh Trinity, to anſwer to the ſaid Richard in a ple 
of treſpaſs; and alſo that the ſaid hu might anſwer 
the ſaid Richard, according to the cuſtom of his 
Majeſty's court of Common Bench here, in a cer- 
tain plea of debt upon demand. or 600 that then 
the ſaid obligation ſhould be void and »f no force, 
otherwiſe ſhould ſtand and remain in full for-s, yi. 
gour, and effect, as by the faid writing ob)1gatory, 
and the ſaid condition thereof, relation being there- 
unto had, will more fully appear; which faid writ. 


ing obligatory, with the condition thereunder writ- 


ten, was taken by the ſaid ſheriffs, by virtue of 
the ſaid writ, and by force of the ſtatute in ſuch 
caſe lately made and provided; and the faid Richard 
in fact ſaith, That the ſaid John did not appear be- 
fore his Majeſty's juftices at //2/minfler, on the 
morrow of the Holy Trinity, in the condition afore- 
ſaid mentioned, according to the exigency of the 
iaid writ, whereby the ſaid writing obligatory be- 
came forfeited, and the faid ſum of money therein 
mentioned, or any part thereof, not being paid to 
the ſaid ſheriffs, the ſaid Sir Robert Taylor and Ben- 
Jamin Cole, then and now being ſheriffs of the ſaid 
city of London, afterwards, to wit, on the 25th 
day of June, in the year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, at the requeſt, 
coſts, and charges of the ſaid Richard, the plaintiff 
in the ſaid ſuit, by an indorſement on the back of 
the faid writing obligatory, made and atteſted in the 
preſence of two credible witneſſes, ſealed with their 
ſeal of office of ſheriffs, aſſigned the ſaid writing 
obligatory to the ſaid Richard, according to the 
form of the ſtatute in ſuch caſe made and provided, 
as by the ſaid aſſignment indorſed on the ſaid writ- 
ing obligatory, and duly ſtamped b-fore the com- 


mencement of this fuit, according to the * 
* the 
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the ſtatute in that caſe made and provided, and to 
the court now here ſnewn, the date whereof is the 
day and year laſt aforeſaid, may more fully appear; 
by reaſon of which ſaid premiſes, and according to 
the form of the ſtatute in that caſe made and pro- 
vided, an action hath accrued to the ſaid Richard, 
as aſſignee of the ſaid Sir Robert Taylor and Benja- 
min Cole, ſheriffs of the ſaid city of London as aſore- 
ſaid, to demand and have of the ſaid William the ſaid 


ſum of 600/. above demanded : Nevertheleſs, the 


ſaid William (although often required) hath not 
yet paid the ſaid 6001. above demanded, or any part 


thereof to the ſaid Sir Robert Taylor and Benjamin 


Cole, or to either of them, before the ſaid aſſign- 
ment; or to the ſaid Richard, aſſignee as aforeſaid 
ſince the ſaid aſſignment, or to either of them, but 
he to pay the ſame, or any part: thereof, hath 
hitherto wholly refuſed, and ſtill refuſes ; wherefore 
the ſaid Richard, aſſignee as aforeſaid, ſays he is 
injured, and hath ſuſtained damage to the value of 
201, and therefore he brings his ſuit, &c. 
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If the bond be aſſigned by the late fheriffs (add If by the late 


that word), and that they as late ſberiſis aſſigned * 


the ſame to the plaintiff; and inſtead of the words 
now being ſheriffs, ſay (then being ſheriffs), and the 
venue may be laid in London, although the arreſt and 
alignment was made in the country. 2 Lord Raym. 


1455. 2 Str. 727. 


Declarations in Treſpaſe and Aſſault, 


MIDDLESEX; (ſſ.) Richard Fenn, late of Declaration for | 


Londen, yeoman, was attached to anſwer John Denn, 
of a plea wherefore, with force and arms, he made 
an aſſault on the ſaid John, to wit, at Weſtminſter, 
in the ſaid county, and there beat, bruiſed, wound- 
ed, and ill-treated him, ſo that his life was thereby 
in great danger, and there did other wrongs to the 


ſaid Jahn, to the great damage of the ſaid John, and 
7 againſt 


a common 
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againſt the peace of our Lord the now King, &&; ; 
and whereupon the ſaid John Denn, by Fame: 
March his attorney, complains, For that the ſaid 
Richard, on the firſt day of October, in the year of 
our Lord 1783, with force and arms, to wit, with 
ſwords, ſtaves, ſticks, and fiſts, made an aflault on 
the ſaid John, to wit, at Meſiminſter, in the ſaid 
county, and then and there beat, bruiſed, wounded, 
and ill-treated him, ſo that his life was thereby in 
great danger, and then and there did other wrongs 
to the ſaid John, to the great damage of the ſaid 
John, and againſt the peace of our Lord the now 
King, Sc. wherefore the faid John ſaith, That he 
is injured, and hath ſuſtained damage to the value 

of 20/7. and therefore he brings his ſuit, &c. 
For an aſſault Middleſex, to wit, Richard Fenn, late of Mel. 
and imprifon= inter, in the ſaid county, yeoman, was attached to 

ment, : a 
| anſwer John Denn, in a plea, wherefore with force 
and arms he made an aſſault on the ſaid Richard, to 
wit, at Weſiminſter, in the ſaid county, and beat, 
bruiſed, wounded, and ill- treated him, and there im- 
priſoned him and kept and detained him in priſon there, 
for a long time, without any reaſonable or probable 
cauſe whatſoever, contrary to the laws and cuſtoms of 
this realm, and againft- the will of the ſaid John, 
and there did other wrongs to the ſaid John, to the 
great damage of the ſaid 7%n, and againſt the peace 
of our Lord the now King, &c. and thereupon 
the ſaid Fehn, by F. L. his attorney, complains, 
For that the ſaid Richard, on the firſt day of Ne- 
vember, in the year of our Lord 1783, to wit, at 
IVeſtminſter, in the ſaid county, with force and 
arms, to wit, with ſwords, ſtaves, and ſticks, made 
an aſſault on the ſaid John, and then and there 
beat, bruiſed, wounded, and ill-treated him, and 
then and there impriſoned him, and kept and de- 
tained him in priſon for a long time, to wit, for the 
ſpace of five hours then next following, without 
any reaſonable or probable cauſe whatſoever, con- 
trary to the laws and cuſtoms of this realm, and 


againſt the will of the ſaid Fohn, and then = 
| there 
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there did other wrongs to the ſaid John, againſt the 
eace of our Lord the now King, Sc. wherefore 
the ſaid John ſaith, that he is injured, and hath 
ſuſtained damage to the value of 501, and therefore 
he brings his ſuit, Cc. | 
Oxfordſhire, (ſſ.) Richard Fenn, late of Mitney, Treſpaßs for 
in the ſaid county, yeoman, was attached to anſwer 9 
Jahn Denn, in a plea, wherefore, with force and aith cattle, 
arms, &c. he broke and entered the cloſe of the ſaid poaching and 
John, ſituate, lying, and being in the pariſh of — 
Burford, in the ſaid county, and trod down, con- ing the gates, 
ſumed, and ſpoiled the graſs of the ſaid Fohn, there &. 
growing, of the value of 10. with his feet in 
walking, and with certain cattle, eat up, trod down, 
conſumed, and ſpoiled other the graſs of the ſaid 
John, there alſo growing, of the value of other 10/. 
and with the feet of the ſaid cattle, poached and 
ſpoiled the earth and ſoil of the ſaid John, and with 
ſpades, pick-axes, and other iron inſtruments, dug 
up, turned up, and rooted up, the earth and ſoil of 
the ſaid Zohn, of the value of other 10/. in the ſaid 
cloſe, and the gates, poſts, pales, and rails, of the 
ſaid Jahn, there erected, ſtanding, and being, cut 
down, broke down, proſtrated, and deftroyed ; and 
other wrongs to the ſaid oh» there did, to the great 
damage of the ſaid John, and againſt the peace of 
our Lord the now King; and whereupon the ſaid 
John, by S. W. his attorney, complains, For that 
the ſaid Richard, on the firſt day of Fanuary, in the 
year of our Lord 1783, with force and arms, &c, 
broke and entered the cloſe of the ſaid John, called 
Th: Butts, ſituate, lying, and being in the pariſh of 
Burf:rd, in the ſaid county, and trod down, con- 
ſumed, and ſpoiled the graſs of the ſaid John there 
then growing, of the value of 101, with their feet 
in walking, and with certain cattle, to wit, horſes, 
mares, geldings, and ſheep, eat up, trod down, 
conſumed, and ſpoiled other the graſs of the ſaid 
John, there then growing, of the value of other 
10% and with the feet of the ſaid cattle poached and 
ſpoiled the earth and ſoil, to wit, five hundred 
7 perches 
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perches of the earth, and five hundred perches gf 
the ſoil, of the ſaid John there, and the gates, poſts, 
pales, and rails of him the faid John, to wit, fifty 
gates, fifty poſts, fifty pales, and fifty rails, of the 
ſaid John, then and there erected, ſtanding, and 
being, cut down, broke down, proſtrated, and de- 
ſtroyed; and there did other wrongs to the ſaid 
John, to the great damage of the ſaid Fohn, and 
againſt the peace of our Lord the now King, &c, 


to the ſaid. John his damage of 100“. and therefore 


he brings his ſuit, &c, | 


Uenue, 


ENUE vicinetum, or viſnetum) is the place 
from whence a jury are to come for the trial 


of cauſes, which is generally fome neighbouring 


place, Locus quem vicini habitant, from whence it is 


General rule of 
law reſpecting 
the venue, 


Many niceties 
got Over. 


Real actions to 
be laid in the 


Proper county. 


term, on the privity of eſtate, is local, and will lie 


called vicinetum, or venue. 

The general rule of law, as laid down by Lord 
Coke, is, That every trial ſhall be out of that 
town, pariſh, or hamlet, or place known, out of the 
town, &c. within which the matter of fact i ſuablt 
is alledged, that is moſt certain and neareſt there- 
unto, the inhabitants whereof may have the better 
and more certain knowledge of the fact, Co. Lit. 
125. 4. 285 

Many niceties which were formerly to be obſerved 


with reſpect to laying the venue, are now removed 


by the 4 & 5 Ann. c. 16. which enadts, T hat 
<< every venire facias, for the trial of any iſſue, ſhall 
« be awarded of the body of the proper county 
« where ſuch iflue is triable.” Alſo fee fat. 24 
Geo. 2. c. 18. with reſpec to penal actions. 

All actions, real or mixed, as treſpaſs, quart 
clauſum fregit, ejefiment, waſte, &c. muſt be laid 
in the county where the lands lie. Bradt, 189. 
414. So debt for rent, againſt an aſſignee of 2 


ng 
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do where but in that county where the lands ate. 
Cro. Car. 183. Latch 187, Fon. 43. Debt upon 
eſcape is alſo local. 2 Lill. Ab. 782. | 
All perſonal actions, as debt, detinue, aſſault, Perſonal actions 
deceit, trover, and converfion, account, ſlander, 2%* | 
and the like, the plaintiff may declare in what 
county he pleaſes. Co. Lit. 282. So againſt a ſhe- 
riff for a falſe return. 1 Wiſſ. 136. If a perſonal 
ation be founded upon a thing done out of the 
realm, it may be brought in any county, and ſhall 
be alledged at ſuch a place, in ſuch a county: as if 
debt be upon a bond or bill made at Hamburgh, it 
may be alledged at H. viz. at Iſlington, in the county 
of Middleſex, Latch. 4. Salk, 660, So upon bond, 
Salk. 659. Lutw, 950. 2 Cro. 76. | 
When an action is founded upon two things in When the action 
different counties, both material to the maintenance 8 m_ bs 
of the action, it may be brought in the one county 3 
or the other, 7 Co. 2 a. Dy. 38. 5. 40. a. As if ties, how to be 
an arreſt be in one county, and an eſcape in an- bought. 
other. 1 Lev. 114. So in an action for a falſe re- 
turn of non et inventus, where the ſheriff was in 
company of the party. 2 Mod. 23. So if the mat- 
ter in one county is dependent upon matter in an- 
other, the plaintiff may have the action in the one 
county or the other. 7 Co. 1 5. As if two conſpire 
to indict another, and make the execution of the 
conſpiracy in another county, conſpiracy lies in the 
one county or the other. 7 Co. 1b. So for ma- 
liciouſly ſuing an execution in Middleſex, whereby 
he was arreſted in Dor/etſhire, Cro. Eliz. 574. 80 
if an action on the caſe be againſt the ſheriff of 
Denbighſhire, for not arreſting a man upon a capias 
uiagatum to him directed in Denbighſhire, upon 
which he returned nn eff inventus, it may be in 
Denbighſhire, or in Middleſex, where the return was 
made, Hob. 209. 
[f an aſſault and impriſonment happens at Mi- II aſſault happen 
mrca, it may be laid at London, in the pariſh of St. . 
ay le Bow, in the ward of Cheap. Fabricas v. : | 
Aan, Hil, T. 1775; and if the plaintiff was ba- 
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niſhed from Minorca to Carthagena, it may be laid 
in Minorca, to wit, at London, &c. ( 
Actions on penal By Stat. 21 Fac. I. c. 4. All ſuits on pena 


rr * ſtatutes ſhall be laid in their proper county, and if 


proper county. on the general iſſue pleaded, the offence be not 


« proved in the ſame county in which it is laid, the 
„ defendant ſhall be found not guilty.” 
Conſtrution of This act does not extend to any offence created 
— ſince the ſtatute; ſo that proſecutions on ſubſequent 
penal ſtatutes are not reſtrained thereby, but that 
ſtatute is as to them as it were repealed pro tant, 
1 Salk, 372. by ten judges. Secondly, That all 
informations and popular actions in penal ſtatutes 
made, before that act, muſt by force of 21 Fac. 1, 
c. 4. be laid, brought, and proſecuted in the pro- 
perl county where the fact was done. ibid. Bunbury 
230. 
So againſt * So if actions are brought againſt any juſtice, 
officer, & c. cc mayor or bailiff of any, city, town corporate, 
« headborough, portreeve, conſtable, tithingman, 
« collector of ſubſidy, fifteenths, churchwardens, 
„ and other perſons called ſworn men, executing 
ce the office of churchwarden or overſeer of the 
„ poor, and their deputies, or any of them, or any 
& other which in their aid and aſſiſtance, or by their 
« commandment, Cc. the venue muſt be laid where 
«* the fa# was committed, or the defendant mult be 
b“ found not guilty.” Stat. 21 Fac, I. c. 12. ſed. 5 
vide Str. 446. Vaughan 113. | | 
Nuiſance, debt A nuiſance muſt be laid in the proper county, 
for tent, local. and debt for rent againſt the aſſignee of a term on the 
privity of eſtate is local, and will lie no where but 
in the county where the lands are. Cro. Car. 133. 
Sake 43. But debt for rent againſt the leſſee may 
either be laid where the land lies, or the deed was 
made. Str. 776, . 
e 1g Where the evidence neceſſary to ſupport the action 
dende here he Ariſes in two counties, the plaintiff may lay the 
pleaſes. venue in which county he will. Salk. 669. 
Cauſe of action Fy/ter moved to change the venue from London to 


— the Oxfird on the common affidavit ; Walker * 
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for cauſe, it was a contract to be performed in Cam- venve ſhall not 
bridggbire, being a wager laid at Oxford, on the m_ oP 
running of a horſe at Newmarket, and cited 1 Wiſſ. 

178. ſed non allicatur ; for per cur. it is clear the 

venue ought not to be laid in London ; and Cam- 

bridgeſhire is a third county to which the record is 

hitherto a ſtranger. Had the venue been laid there, 

we probably ſhould not have changed it, Rule 


abſolute, | 


Of changing the Venue m tranſitory 
| Actions. 


Tux ſtat. of 6 R. 2. c. 2. having ordered all 
writs to be laid in their proper counties, this, as the 
judges conceived, impowered them to change the 
venue, if required, and not to inſiſt rigidly on 
abating the writ, which practice began in the reign 
of James the Firſt, 2 Salk. 670. and this power is Court will not 
diſcretionally exerciſed, ſo as not to cauſe but pre- — 
vent a defect of juſtice; therefore the court will not four northern 
change the venue to any of the four northern counties, — previous 
previous to the ſpring circuit; becauſe there the * 
aſizes are holden only once a year, at the time of the 
ſummer circuit, 1 Wilſ. 138. Str. 480.; nor can it 
be changed, but to a county where the whale cauſe of 
actin aroſe. 1 Wiif, 178. 

The venue is not changeable in an action for Ia what caſes 
ſeand, magnatum, promiſſory note, or bill of ex- eg 28 be 
change. Lev. 56. Carth. 400. Vent. 363. Barnes 42 
482. 492. So in covenant, for the vnuνẽ, cannot 
be changed if on a ſpecialty. Leo. 307. Barnes 491. 

2 Sir, 878, So in covenant for non-payment of 
rent, Barnes 491. So in an action for a falſe re- 
turn, Salk, 669, But it is laid down in Burr, 
1554. with good reaſon, “ that in tranſitory actions 
the court ought to change the venue, when it ap- 
* pears upon the circumſtances laid before them, 
* that there is a probable ground to apprehend that 

SE « a fair, 
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Uenue. 


&« a fair, impartial, or at leaſt a ſalisfactory trig 
cannot be had.“ 

If the cauſe of If the cauſe of action ariſes in Wales, and the 
— 3 venue laid in London, the court will, on affidavit, 
venue in London, Order the venue to be changed into the next Engliþ 
it may be chang- county; and the motion muſt be to change it into 
— —— the Welſb county, and not into the adjoining Engliþ 
8 county, becauſe the affidavit muſt expreſs in what 
county, and not elſewhere, the cauſe of action ariſes; 
but after the venue is ſo changed, the cauſe may be 
tried in the next adjoining Engliſb county; and 
therefore it cannot be changed out of the adjaning 

Engliſh county into Wales. 2 Black, Rep. 962. 
Cannot be The venue cannot be changed into a county 
e _ 2 palatine, Barnes 470. 488, but it was changed 
Aa into Cheſter, becauſe the court can ſend down 


but may be to mY . 
Cheſter, the record by mittimus. Lord Raym. 1418. 1 Wi. 


122. 

In what csſes it The venue may not be changed from a county at 

222 be changed Jarge into a city and county, Barnes 388.; but it has 

rom a county at . 

large into a city been changed from a county at large into London, 

and county. ibid.; and it may be changed from one county and 
city into another county and city, Prac, Reg. C. P. 
429. ; but it cannot be changed into Hull, Canter- 
bury, &c, becauſe it is not known when an aflize 
will be held there; nor into the city of Worceſter of 
Glouceſter, out of the county at large, becauſe the 
aſſizes for the city and county at large are held at the 
ſame place: but the reporter ſays; all this is in the 
diſcretion of the court. Barnes 490. | 

If cauſe of action Tf the cauſe of action ariſes in Berwick only, the 


ariſes inBerwicks nue, it ſeems, ſhould be in Northumberland, 
the venue muſt | 


be in Northum- 2 Black. Rep. 1036. 

berland. 8 | 

Venue net Action by attorney on a promiſſory note and 

changed in ac. other counts, motion to change the venue from 

— —— Middleſex to Stafford on the uſual affidavit. 2 Barn 
390. 392. were cited. Davy ſhewed cauſe, and 
undertook to give evidence on the note. Rule di- 


charged, 2 Black, Rep. 993. Ad 


Uenue, 229 


An attorney has no privilege to have the venue Attorney has no 
changed into Middleſex, where he is defendant, Privilege to 
c "af h "TIP? * / ., change the venue 
though he has a privilege when plaintiff, to /ay it it in Middleſer, 
and keep it there (unleſs he ſues in auter droit as exe- though he may 
cutor, &c or jointly with another perſon), the pri- keep it there, if 


vilege is loſt: ſerjeants and officers of the court _— 
have the like privilege. Barnes 493. Rep. & Ca. 
Pra, C. P. 145. Barnes 479. 480. 482. Pratt. 
Reg. 419. 4 Burr. 2027, | 

But if a ſerjeant at law, or an attorney, be If ſerjeants, æe. 
plaintiff, and ſues by a capias, and not by writ of _ 12 
privilege, the venue may be changed, for he has — 
thereby waived his privilege, and is to be conſidered 
only as a common perſon. Prat, Reg. 420. Barnes 


346. | : 
Action retained in Middleſex, on motion to If an attorney is 
change the venue into Morceſterſpire, in right of — 8 
plaintiff's privilege as an attorney, though attach - changed, 


ment was not a teſtatum out of Middleſex. Barnes 


49% | 


Within «hat Time the Venue may be 
| changed. 


Taz defendant cannot move to change the When the vene 
2 in any Ho until his appearance be entered, au be changed, 

E. 24. Ch. 2. 5 

„That although the declaration be delivered Venue, where 
* ſeven days before the laſt day of the next pre- co 
* cedent term, or after, yet before plea, upon oath —_—_ 
made, the venue may be changed upon motion in 
* the ſaid tranſitory actions the next term aſter, and 2 
** the defendant to plead to the new action as he When to plead 
„ ſhould have done, without delay.“ R. Mich, Rereto. | 
1654. fe. 8. That the venue may be changed May be changed, 
- (upon oath), though the defendant come in by ab 
* exigent.” ibid. exigent, 

By rule, Mich. 16 Geo, 2. © It is ordered, That Venve may be 
* any defendant may move to change the venue at em before 
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230 Uenue, 


| & any time before plea pleaded, in all ſuch action 
« where the venue may be changed by the courſe of 
« this court, notwithſtanding ſuch defendant or de. 
&« fendants may have applied for, and obtained fur, 
<< ther time to plead before ſuch motion.“ 
Jummons and It has been held, that a ſummons or order far 
order no ber, time to plead ſhall be no bar to a motion to change 
the venue, nor after an order for an imparlance, 
Barnes 487. 489. | . | 
unleſs rejoining But on application to change the venue after : 
14 e judge had given an order for time to plead, defend. 
ng ſhort notice . RES . . 
of trial, ant conſenting to rejoin gratis, and take notice of 
trial at the fitting after term, the court held it came 
too late, and that defendant's conſent ſhould bind 
| him. Barnes 493. 15 
If plea be put in, The defendants having put in their plea, after 
= rule to ſhew cauſe why the venue ſhould not be 
drawing the plea, Changed, and before it was made abſolute, the court 
and pleading held, that the putting in the plea by inadvertency 
de noe, was no waiver of the rule, and gave the defendants 
leave to withdraw their plea on payment of colts, 
and made the rule for changing the venue abſolute, 
Barnes 360. | 
May move to If the declaration. be delivered ſo late that the 
change the venue plaintiff cannot move before the laſt day of the tern, 


the laſt day of ; | 
term. he may move it then. Barnes 489. 


The Method of moving to change tis 


Venue, 


How to move to No notice is neceſſary to be given to the plain 
change the tiff's attorney, previous to the motion to change 
"EP the venue, but the client makes the following aff- 
davit; which give to a ſerjeant, with 10s. 64. for 
him to move for that purpoſe; the rule is not abſo- 
Jute in the firſt inftance, therefore in the evening 
draw up rule, pay for ſame, 5s. inſpecting the declars 
tion, 15. filing affidavit, if ſworn in the country, 2% 
ſerye it on plaintiff's attorney, and ſhew the off 

| | nal; 


Uenue, | __ 


nal; which being done, make affidavit of ſuch 
ſervice, ** and ſhewing the original rule,” give it to a 
ſcrjeant on the day of ſhewing cauſe, with a fee to 
make it abſolute, of 10s. 64, ; when done, draw 
up the abſolute rule, and ſerve it, pay 4s. 6d. the 
plaintiff's attorney then will call, and alter the de- 
claration with you. 


In the Common Pleas. | 
John Denn, Plaintiff, 


| and , 
Richard Fenn, Defendant. 


Richard Fenn, of Bread-ſtrect, London, factor, affidavit, 
the above defendant, maketh oath and ſaith, That 
the plaintiff's cauſe of action (if any) aroſe in the 
county of A. and not in the county of B. as laid 
in the declaration, or elſewhere out of the county 


of 4. 


Notwithſtanding the defendant has it in his power Upon plaintiff's 
to remove the venue from the place laid, to the place undertaking to 
where the cauſe of aCtion aroſe, the plaintiff may, 8 
on ſhewing cauſe, undertake to give material evi iſſue ariſing in 
« dence cf ſame matter in iſſue, ariſing in the county = county, the 
&« wherein the action is laid; in that caſe, the rule =_ ——_ 
will be diſcharged ; but if at the trial he fails therein, be diſcharged, 
he muſt be nonſuited. 2 Black. Rep. 1031, For it 
is not enough to ſay, that the witneſles to prove the 
contract reſided there. bid. 

If the defendant wants to change the venue in How to change 
vacation, he may, upon producing the uſual affidavit, the venue in 
obtain a judge's ſummons for that purpoſe ; and on * 
attendance, the judge will make an order for the 
rule, upon producing a ſerjeant's hand to a brief. 

Pay for the order 2s, rule 45. 64. filing order 15. ; 
ſerve it on plaintiff's attorney. 

Originally it was required, that the plaintiff Formerly it was 
ſhould give no evidence at the trial, but what aroſe nee 10 ine 
in the county wherein the vi#nue was retained. 1 Keb. county wherein 


169. 1 Sid. 442. If he gave none ſuch, he muſt cs dn, 


+ have nonſuited. 


232 Uenue. 


haye been nonſuited of courſe. But when it wy 
laid down in Swain's caſe, 1 Sid. 405. that the 
plaintiff might lay his venue in any county wherein 
But ſince bound part of the cauſe of action aroſe, he was then bound 
only to give come only to give ſame evidence, and not the whole 
2 (dare aliquam evidentiam), in the county where the 
. venue was laid. Salk, 669. 12 Mod. 5 15. which 
or be nonſuited. continues to be the rule at this day. And if the 
plaintiff fails to make good his undertaking, he is 
nonſuited now, which has the ſame effect as judg. 
ment for the defendant in a plea in abatement, viz, 
guod eat fine die, and the plaintiff muſt begin again, 
2 Black, Rep. 1034. 
If after rule to Where a rule is made to charge a venue, and 
cnanpe, the afterwards the plaintiff would bring it back again, 
plaintiff under- h . : 
takes to bring the rule muſt be, dare aliguam evidentiam de materia 
venue back, muft in exitu, in the county where the action was brought, 
give evidence of Salk. 669. | 


ſome matter in 
that county, 


Rule to Plead, 


4 


AK E out on a piece of paper, without 2 
1 ſtamp, your rules to plead, thus: 


Denn v. N Rules to plead. 
Doe v. Roe. A. A. Attorney, 


7 Nov. 1785. 


Which take to the ſecondaries office, to Mr. Sinn, 
pay him for the entry 15. 10d. ( 15. 6d. for the ſtamp, 
and 44, for the entry in his book) ; the rule expires 
in four days, incluſiue of the day whereen it is given. 
But judgment may not be ſigned till the afternoon 
of the next day. R. Mich. 1654. ſe. 15. The 
rule may be given on the ¶ign day, but cannot be 
| entered till the firſt day of the term. 
Sunday or any Sunday, or any holiday, on which the court dr 
nolidays e. ne not ſit, is reckoned a day within the ſaid rule (except 
3 it happens to be the jr/t or laſt of the four * 
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'f the rule be given on the Purification, that is 
reckoned no day. 

The rule may be given at any time in term, or 
zur days after. 

Where defendant wants time to plead, he may How to apply, if 
take out a judge's ſummons for that purpoſe, pay time is wanted, 
24. ſerve plaintiff's attorney with a copy, and attend 
thereon 3 and if the cauſe is to be tried in London or 
Middie/«x, and the plaintiff is in time to try his 
cauſe, the judge will bind down the defendant to 
terms of “ pleading i/ſuably,” rejoining gratis, and 
&« taking ſhort notice of trial; (if not) only pleading 
iſuably. | 

No attorney or other perſon ſhall be ſummoned No ſummon os 
to attend any juſtice at his chambers, nor any mat- 2 - _ = 
teis be tranſacted before ſuch juſtice, at his cham- chambers during 
bers, or elſewhere out of court, during the ſitting dhe fitting of che 
of this court at Weſtminſter ; and all orders, and 
other tranſactions ſo to be made by ſuch juſtice, 
ſhall be vacated. R. 17 Geo. 2. 

Cannot apply for a ſummons after the time is Summons, if 
out for pleading, as it is no ſtay of proceeding. dee out, 10 
Barnes 254. „ 

If four terms are elapſed after declaration deliver- When a term's 
ed, the defendant muſt have a whole term's notice 3 de 
to plead, unleſs the cauſe is ſtayed by injunction or con 
privilege; and in this caſe, you give defendant's at- 
torney notice before the eſſoign day of the term, that 
you intend to proceed in the cauſe, <©* by giving a 
rule to plead,” and the day after that term give 
your rule, 

Where a rule to plead has been given, and defend - Where rule is 
ant obtains an order, or is bound by rule of court f — 
to plead by a certain time, as for inſtance, the firſt not give a freſh 
day of next term, plaintiff may ſign judgment, on one the next 
default of defendant's pleading, without giving a — 
new rule, Rep. & Caf. Prad. C. P. 67. 141. tei 

Where plaintiff has given a rule to plead, and May fign judg- 
has been delayed from ſigning judgment by an in- many, © WEIL 
junction out of chancery, after the injunction has ,jthcogh there 

| been has been an 
injunction. 
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been diſſolved, he may ſign judgment, without giy. 
ing a new rule, Barnes 157. | 
After rule to If defendant does not plead according to the rule; 
plead expires, of court, ſo that plaintiff may enter judgment by nil 


- 


| and no judgment dicit, yet, if after the rules are out, the defendant 


Hgned, it id a 


god plea, if filed do put in his plea, before the ee hath entered 
or deli ered. his judgment, ſuch plea is to be accepted, and the 
plaintiff ought not then to enter his judgment. If 
he does, on application to the court, ſuch judgment 
will be ſet aſide for irregularity. Lill. Reg. 29, 


Suppl. to 2 Barnes 39. 5 
Rule may be To prevent inconvenience, the ſecondaries will 


.$iven on efſoign accept rules to plead on the oign day, but they can- 


day. not be entered only as of the firſt day of term. 


When to Plead. 


Within what On all proceſs returnable the fir/t, ſecond, or 
time to plead, third return of any term, if plaintiff declares in 
London or Middleſex, and defendant lives within 
twenty miles of London, the defendant ſhall plead 
within four days. And in caſe the plaintiff declares 
in any other county, or the defendant lives above 
twevuty miles from London, the defendant ſhall plead 
within eight days after declaration delivered, with 
notice to plead, without imparlance. R. Trin. 
8 Geo, 3. 
Mou be deliveres But ſuch declaration muſt be delivered four days 
four days before before the end of the term in which the writ is re- 
the end of the turnable, excluſive of the day of delivery, to have 
term. 5 . 
a a plea of that term; and where the proceſs is fe- 
tturnable, the third return of any term (except it be 
Eaſter term), the declaration muſt be delivered 44 
bene eſſe, to have a plea of that term, elſe there will 
not be time. | ; 
When intitles But if declaration be delivered on proceſs return- 
to an imparlance. able on any other return, the defendant is intitled to 


an imparlance of courſe, and need not plead till br 
PE ' r 


_, | Y 
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When to Plead, 385 


ſt four days of the next term, nor take out a ſum- 
mons for an imparlance, | 

If the defendant appears in time, or puts in ſpecial Appearance en- 
bail, he need not plead until a demand be made tered, or bail 4 
of ſuch plea, and the demand indorſed on the back e 
of the declaration is inſufficient (except where a demand made. 
priſoner is defendant), Barnes 276. 


A plea in abatement muſt be pleaded within the When to plead 


firſt four days after the declaration is delivered, or in abatement, 


left in the office, although no rule to plead be 

given, Or elſe the defendant muſt, within that 

time, procure a ſpecial imparlance; and a plea 

in abatement otherwiſe pleaded is a mere nullity, 

and the plaintiff may ſign judgment. Barnes 331, 
4. 

5 Fender ought to be pleaded within four days after 3 former · 

declaration delivered, if delivered before four r 

of the end of the term; but if not, then it may be 

pleaded within four days of the next term, as a plea 

of the laſt term. 2 Barnes 284. Vide title Tender; 

may now be pleaded after a judge's order, as of the 

term declaration is delivered, 


Demand of Plea. 


WEN declaration has been delivered to defend- Demand of plez. 
ant's attorney (or, in caſe he has appeared in time), 
a demand muſt be made of a plea before judgment 
can be ſigned (although notice has been given of a 
declaration being filed) ; and ſuch demand muſt be 
in Writing. | 

A demand of plea, indorſed on the back of de- A demand of 
claration, held irregular, and judgment ſet aſide ; _— 
for it muſt be made after declaration delivered, and declaration, bad, 


rule to plead given, Barnes 276, 


236 


A demand of 
plea, 


How long to 
plead after de- 
mand made, 


Demand of a 
plea waiver of 
the bail, unleſs 
perfected, 


To be given in 
town to the 


agent, 


When defendant 


entitled to an 
imparlance. 


Special impar- 
lanee 


: Diſcretionary - 


Jmparlance, 


In the Common Pleas, Denn v. Fenn, 


The plaintiff demands a plea in this cauſe, other- 
wiſe judgment. | | 
Yours, &c. 
Mr, F. B. Attorney for J. K. Attorney for 
the Defendant. Plaintiff, 


If the rule to plead be out before demand made, 
the defendant has only to the afternoon of the next 
day to plead. | 

The demand of a plea before bail is juſtified, 
is a waiver of them; therefore take care bail 
is complete before ſuch time as you demand the 

lea, 

It ſhould be given to the agent in town, and not 
to the country attorney ; and a plea delivered in the 
country is irregular. Barnes 251, 


Imparlance, 


WHERE the writ is returnable the fir/?, ſecond, 
or third return of the term, if the declaration be 
not filed, and alſo notice of filing given before the 
laft four days of the term in which the writ is re- 
turnable, defendant is entitled to an imparlance of 
courſe; and if returnable on the laſt return, defend- 
ant is alſo entitled to an imparlance, 

If the writ be returnable in Michaelmas term, and 
plaintiff does not deliver or file his declaration be- 
fore the eſſoign day of Hilary, the defendant is en- 
titled to an Imparlance. 

If the defendant pleads in abatement in a ſubſe- 
quent term, a ſpecial imparlance muſt be procured 
within the irt four days, which the prothonotary 
grants of courſe, if the defendant is entitled. Pract. 
Reg. 1. Barnes 334. 

Imparlances upon particular circumſtances are 
diſcretionary in the court. Barnes 224, 225. And 


an imparlance ſo ſpecial as to ſave all exceptions > 
| | tne 


ro 


Pleas in Abatement, &c. „ 


the juriſdiction of the court, cannot be entered 
without leave of the court; nor can a plea to the 
juriſdiction be pleaded, after an appearance by at- 
torney. 2 Black. Rep. 1094. | 

There cannot be any neceſſity for a ſpecial im- 
parlance to be entered, as that may be ſaved, by 
entitling the plea the ſame term the declaration is 
delivered; but if it is inſiſted on, the prothonotary 
will grant one on payment of 25, | 


Searching for Plea. 


To be ſearched for at the prothonotary's, in Tan- Searching for 
fell Court, Temple (who keeps a book fot that pur- Plea» 
poſe), by the defendant's name. If no plea there, 
and none is delivered in due time, ſign judgment; 
the forms of which you will find under title Judg- 
ment by Default, | 


Pleas in Abatement when to be pleaded. 


A PLEA in abatement muſt be pleaded within Muſt be pleaded 
the firſt four days after the declaration delivered or in four days, 
filed, although no rule to plead be given, or elſe the — 1 20/5008 
defendant muſt, within that time, procure a ſpecial 
imparlance; and a plea in abatement otherwiſe 
pleaded is a mere nullity, and the plaintiff may 
ſign judgment, Barnes 331. 334. Pratt. Reg. 

C. P. 286. | 

But if the declaration be delivered or filed ſo late But if fled ſo 
in term, that the defendant is not bound to plead to late in term, &e. 
it that term, he may, within the fir/t four days in- 
cluſive of the next term, plead any plea in abate- 
ment, or to the juriſdiction of the court, as of the 
preceding term. Barnes 334. 

By Stat. 4 & 5 Ann. c. 16. * No dilatory plea No plea without 
© ſhall be received, unleſs the party, by affidavit, affidavit, 
<« prove the truth thereof, or ſhew ſome probable 

% matter, 


Demanding Over, 


233 


© matter, to induce the court to believe that it is 
© true.“ | | 
Moſt be Fgned It muſt be ſigned by a ſerjeant; and without an 
by a ſerjeants affidavit of the truth thereof annexed, judgment 
wy be ſigned, as if no ſuch plea had been delivered 
or filed, | 


| os plead two. A defendant cannot plead two dilatory pleas, nor 


dilatory pleas. will the court ſuffer a plea in abatement to be 
amended ; and if the plea be true, the plaintiff may 
enter nil capiat per breve, without paying of coſts, 
I Barnes 92. 190. 

When ſpecial Declaration of Hilary term without any impar- 

imparlance re- lance, defendant pleaded in abatement four days 

_ | within Eaſter, but had got no ſpecial imparlance 
from the prothonotary till eight days within the 
term; per cur. he ought to have pleaded within four 
days of Eafter term; and alſo ſhould have got a ſpe- 
cial imparlance within the four days. P. Rep, 1. 
Barnes 334. Mapper v. Biddle. 

Pleas in abate- All pleas in abatement (unleſs to the juriſdiction 

RO and privilege) may be pleaded after ſpecial impar- 
lance, Gild. C. P. 184. 


Demanding Oyer. 
Where a deed, By Rule Mich. 1654, ſect. 15. That when 2 


&c. mult be & deed, will, or letters of adminiſtration, are to be 


ſh2wn, or elſe 


no judgment, ſhewn in a declaration, the attorney of the plain- 


tiff delivering a declaration with a ſubſcription, 
& that the defendant ſhall not be compelled to plezd 
c till the ſame be ſhewn, no judgment by ni dicit 
« to be entered againſt the defendant till the ſame 
« ſhewn; nor any nonſuit upon the plaintiff, if 
« he ſhew the ſame before the end of the next 

<« term,” . 
If the adlion be If the action is on a bond, deed, or other ſpe- 
enen mr der cialty, the defendant may demand oyer of the famez 
pro _ and he ſhall have as many days to plead after oyef 
| given, as he had to plead at the time oyer was de- 
manded. Barnes 238. 254. if 


9 


«a * 
8 


Demanding Oper. 239 


If oyer be demanded after the rule to plead is If itis demanded 
out, the plaintiff may ſign judgment notwithſtand- fer _— 
ing; but if the defendant has eight days to plead, Gen — 
he may demand oyer at any time within the eight valeſs, &c, 
days, notwithſtanding the four-day rule to plead is 
expired, Barnes 265. 2 Wi}. 413. 

If the defendant prays oyer, and copy of a bond, On ayer, deſend- 
Ec. he is entitled to inſpect it, and have a copy of 17 entitled 
the whole, with the witneſſes names, and all me- and all indorſe- 
morandums ſubſcribed and indorſed. Barnes 327, ments. 

The defendant pleaded a releaſe, with a prefert Within what 
bie in curia; on the 12th of November the plaintiff "me n 
craved oyer, and on the 14th ſigned judgment, for = 72 ries hs 
want of oyer given him; and it was held that this pleaded by him, 
judgment was regularly ſigned, that from the 12th 
to the 14th was a reaſonable time for the defendant 
to give the plaintiff oyer, and that the plaintiff had 
no need fo apply to the court to ſet aſide the plea 


for after oyer craved by the plaintiff, the defendant 


is bound to verify his plea, Pract. Reg. 245. Rep. 


& Caſ. Pratt. C. P. 95. | 
Declarations, pleas, replications, and other plead- Demands, &c. to 
ings, and alſo oyer of writs, bonds, and other deeds, de in writing, 
ſhall be demanded by a note in writing, Note 
fixed in the office. Mi. 1 Geo, 2. 8 
N. B. The defendant cannot now have oyer of No oyer now of 
an original, 2 Wilſen 394. becauſe the defendant original. 
comes in upon meſne procels, as the capias, c. and 
there is no original wiit iſſued out at the beginning 
of the ſuit, as there uſed to be, 


In the Common Pleas. Denn v. Fenn. 


The defendant demands oyer and copy of the The demand, 
writing obligatory in the declaration mentioned, | 
and of the condition thereof. 

| Yours, | 
To Mr. C. D. Attorney FJ. K. Attorney for 
for the Plaintiff. the Defendant. 


The defendant cannot plead, that no ſuch let- What plea can» 


ters of adminiſtration, as ſet forth in the declaration, 3 


WCIC ing of oyer, 
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were ever granted to the plaintiff, without craving. 
oyer thereof, and ſetting them out in his plea, 
2 Wil. 41g. 

How oyer is to The defendant muſt pay for oyer and copy, 44, 


be given, per ſheet, or the plaintiff may ſign judgment; and 
| it is given on plain paper. 
If defendant If the defendant makes a profert, and plaintiff 


k fert, | Ix 
1 given demands oyer, the defendant muſt give it the day 


on the day after after the demand. 1 Barnes 168. 
demand, | 
When a record Where a record of the ſame court is pleaded in 
15 2 abatement, and the plaintiff demands oyer of that 
abatement, oyer record, and it is not given him in convenient time, 
—— prayed, the plea ought not to be received, but the plaintiff 
— may ſign his judgment; and the rule was, that 
de igned, unleſs the defendant gave oyer of the record the 
next day, judgment ſhould be for the plaintiff, 
Carth, 454. 517. £4. Ray. 347. 
2828 Where the bond or deed is in the hand of a 
hands of a ird third perſon, the court, on motion, will oblige 
perſon, him to give oyer, and produce it. Str. 1198, 
| Sid. 50. = 
F indenture lot, If an indenture be loſt, and there is a counter- 
and there is a part, the court will compel the party to ſhew his 
eee counterpart, and he plead thereto, otherwiſe they 
will grant an imparlance. Cro. Fac. 426. Sid. 386, 
Keb. 430. ä 
Demand of oyer The plaintiff demands oyer, and copy of the 
3 in he deed mentioned in the plea of the defendant, 
yon | | Yours, Cc. 
F. K. Attorney, 


Pleas in Bar. 


Pleas in br. PI E As in bar are to be pleaded within the time 
limited by the rule of Trin. 8 Geo. 3. (which ſee, 
under title Declaration) ; and they are either to be 

delivered to the plaintiff's attorney, or filed with 

the prothonotaries, on a treble penny ſtampt 7 

i 


. 


cauſe. Com. Rep. 148. 
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(if it is the general iſſue, pay filing 25. ); if a 
ſpecial plea, 8 d. per ſheet; and if delivered to the 
plaintiff's attorney, pay nothing. | 
By the Stat, 4 Ann. c. 16. any defendant or Defendant may, 
« tenant in any action or ſuit, or any plaintiff in with leave of the 
« replevin, in any couit of record, with the leave 2 
« of the ſame court, may plead as many ſeveral 
« matters as he ſhall think neceſſary for his de- 
« fence, provided that if any ſuch matter ſhall, 
« upon a demurrer joined, be judged inſufficient, 
« coſts ſhall be given at the diſcretion of the 
“court; or if a verdict ſhall be found upon any 
« jſſue in the ſaid cauſe, for the plaintiff or defend- 
« ant, coſts ſhall be alſo given in the like manner, 
i unleſs the judge who tried the ſaid iſſue ſhall cer- 
« tify that the ſaid defendant, or tenant, or plain- 
« tiff in replevin, had a probable cauſe to plead 
„ ſuch matter, which, upon the ſaid iſſue, ſhall 
« be found againſt him.” 
Upon the firſt part of this clauſe, it ſeems that ConſtruQion of 
the act does not extend to qui tam actions, ſo that che at 
in them there can be but one plea, 2 7/7:/ſ. 21; nor 
to any action on a penal ſlatute, Barnes 15. 365. 
nor to ſuits where the 4ing is a party, unleſs for debt 
immediately owing on revenue, ſed. 24. ; and there- 
fore in quare impedit, by the king, a rule to plead 
double was denied. Barnes 353. 
Secondly, It has been determined, that it does 
not extend to plead double matters, which ſhall have 
different trials; for inftance, in dower—if the de- 
fendant pleads, ne unques accouple in loyal matri- 
* monte,” and a mortgage; for the firſt matter ſhall 
be tried by the biſhop, and the other by a jury, and 
the judge cannot certify, if there was a probable 


Thirdly, That the certificate upon this ſtatute 
may be made aſter the trial. * 
Formerly this court expected to be ſatisfied by Formerly aſpda- 
atidavit of the neceſſity of pleading ſeveral pleas ; vit of neceſlity 
but ſince have been led to think that they have been 8 
too nice in the conſtruction of the act for pleading 
R double, 
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double, which ſeems to be general, and a remedial 

Now without, law. Barnes 347. And therefore now it is done 
upon motion to the court, who are to judge of the 
propriety thereof; and the defendant may move to 
plead any number of pleas, provided no two of them 
be inconſiſtent with each other. 


| 
5 
7 
7 
3 
+ 
@; 
5 
* 
8 


Tncompatible But they will not ſuffer incompatible pleas to be 
=_ not ſut- pleaded, as non aſſumpſit and a tender, 2 Black, Rep. 
2 © 723.3 it only ſerves to lengthen the record, for 


it always concludes with a non aſſumpſit as to the re- 
ſidue of the demand; or non ef factum, and ſolvit ji 
diem, ibid. 905.; or non ef! factum, and ſolvit ad 
diem, ibid. 993.; or non aſſumpſit, and alienage of 
plaintiff, ibid. 1326.; or in dower, ne unques ſeiſe, 
and ne ungques accouple, ibid. 1157. 1207+ 3 non uf 
ſumpſit, and a releaſe, Barnes 328. 3 non aſſump» 
fit, non aſſumpſit infra ſex annos, and leave to 
bring money into court, ibid.; non aſſumpſit and 
infancy, Barnes 363. ; ſolvit ad diem, and riens per 
diſcent, ibid. 332. ; liberum tenementum, and a juſti- 
fication, ibid. 329.; nil debet, and nil habutt in tene- 
mentis, the latter may be given in evidence, ibid. 
333. not guilty, and /berum tenementum, ibid. 
350.; not guilty, and that plaintiff became bank- 
rupt, ibid. 350.3 not guilty and a licence, Barns 
340. 364.; without affidavit, ibid. 357.3; not 
guilty, and a releaſe of a particular treſpaſs, ibid. 
317. ; 


n SCILLY a paa x | Y EIGPES =; 


Pleas not requit- The following pleas do not require a ſerjeant's 


lag a ſerjeant's g 
band, J | hand, VIZY. 


Comperuit ad diem, Per minas, 

Son aſſault demeſne, Solvit ad diem, 
Plene adminiſtravit, Ne unques executer, 
Kiens per diſcent, Infra etatem. 


Nul tiel record, 
Rep. and Caf. of Prabi. C. B. 41. Prac. Reg. C. P. 
282. Barnes 365. Nor do 
Ne ungques adminiſtrator, Non aſſumpſit, 
Non eſt factum, Not guilty, Barnes 365. 
Nil debet, Per dures : 1 
| u 
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But non aſſump/it infra ſex annos does, Cooles Rep. 41. 
do does a general performance of covenants. Barnes 


354. 
Double Pleas. 


DouBLE pleas are all to be ſigned by a ſerjeant; Double pleas to 
and if delivered without a ſerjeant's hand, the plain: be ſigned. 
tf may ſign judgment as if no plea had been de- 
livered, Prac. Reg. C. P. 4. 282. Coke's Rep. 38.3 
and wherever the plea is ſigned by a ſerjeant, 
the replication muſt be likewiſe ſigned. Barnes 

65. 
; Double pleas allowed upon the firſi motion. Non af- Pleas allowed 
ſumpſit, and non aſſumpſit infra ſex annos, Barnes 829, von the firſt 
Non afſumpfit and a diſcharge under the inſolvent end 
debtors act. Ibid. 343. In treſpaſs, non cul. and 
liberum tenementum alterius, Ibid. 336. 340. 351. 
356. Salvit ad diem, and a mutual debt, ibid. 340. 
Non aſſumpſit to the whole, and a tender. Da- N. B. Give brief 
mage feaſant, and under a demiſe to the plaintiff, to a 28 
Barnes 339. Damage feaſant, and for rent. in ar- — 8 
tear. /b:d, 340. Non aſſumpſit, a ſet off and a ten- condary, and 
der, as of the laſt term. bid. 353. 357. 360. 366. 4c copy on 
My cepit, cattle the property of another perſon, not — abs; 
of plaintiff, and liberum.tenementum, Ibid 362. Neon 
ſunpfit, and plene adminiſtravit generally. Ibid. 348. 
Plene adminiſtravit, and a ſet off. bid. 347. Ne 
ungues executor, and plene adminiſtravit. Ibid, 355. 
305. Mu eft faftum, and ne unques executor. Ibid, 
352. ' Non eſt fattum, and dureſs. 1bi4. 359. Not 
guilty, and a general releaſe. Ibid. 247, 348. Not 
guilty, and four guineas paid in ſatisfaction of all 
treſpaſſes to ſuch a time. Bid. 349. Not guilty, 
fn «fault, and ſatisfaction for all treſpaſſæs. 1b1d, 
352. Not guilty, ſon aſſault, and moliter manus im- 
pat, Ibid. 351, 352. 354. Not guilty, and a 
juſtif cation in treſpaſs. bid. 355, 356. 305. Nen 
«it, and to avow the taking. Jbid, 365. Not 

e | guilty, 


244 Pleas in Bar. 


gullty to the whole, and a tender of amends, IId 
| 66. | 
How to plead : If you plead double any other pleas, a motion 
double ia term» muſt be made by a ſerjeant for that purpoſe; pay 
him 10s. 6 d.; draw up rule in the evening with 
the ſecondary, pay according to the length; ferye 
copy on plaintiff's attorney, and ſhew him the ori- 
ginal rule; then on the day of ſhewing cauſe, give 
brief to a ſerjeant, with one guinea, firſt making 
an affidavit of the ſervice of the rule annexed (add 
the words, and at the ſame time ſhewed him the ori. 
% ginal rule”), and when made abſolute, draw up 
rule at the ſecondaries, make a copy thereof, and 
annex to the plea before it is filed or delivered ; pay 
for rule according to the length: if you move to 
plead double, and pay money into court, theſe are 
ſeparate motions, 
Hove to get time If the defendant is not in time to plead before the 
to plead in town time expires, he may apply to a judge, who will 
. grant him a ſummons for that purpoſe; pay 25. in 
term and vacation; ſerve copy on plaintiff's attor- 
ney, who will indorſe ſame; and if the action be 
in London or Middleſex, and there is not time to 
give full notice of trial after the time is expired, it 
muſt be upon terms, of pleading iſſuably, rejoining 
% gratis, and taking ſhort notice of trial for the lf 
„ ſittings in term, or after, as the caſe happens; and 
it is to be remembered, that no plea but an iſſuable 
one can, after an order obtained, be pleaded, there- 
fore a plea that the plaintiff was an infant, and ought 
to ſue by prochein amy, Barnes 263. a recovery il 
another court, 3 WVilſ. 33. ; nor a general perform- 
ance of covenants not ſigned by counſel, Barus 
354. are not within the order. 0! 
What iomezne What is meant by an iſſuable plea, is a plea I 
by an iſſuable Chief upon which the plaintiff may take iſſue, 
* Barnes 263.; by rejoining gratis, is meant rejoin- 
ing without the common four-day rule, Barnt 
271.3 and taking ſhort notice of trial, is two dat 
at the leaſt, Barnes 301. | i 


—— . 22 
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It it be a country cauſe, you obtain the like fum- Time to plead in 
mons, on which an order will be made (if in time) ountry cauſes, 
before the aſſizes, pleading iſſuably only: when a ; 
ſummons is indorſed, or attendance made on the 
judge, draw up order, pay 25. 3 make copy thereof, 
and ſerve ſame on plaintiff's attorney. 

A month's time to plead, means a lunar month; Menth's time to 
and ſo in all proceedings a month means four weeks, Pied 3 lunar 
3 Burr. 1455. 1 85 

Defendant obtained an order for time to plead, Demurrer to the 
pleading iſſuably, rejoining gratis, and taking ſhort ID _ 
notice of trial within term: defendant pleaded ac- ichin the order; 
cordinęly, and plaintiff replied, and then defend- 
ant, inſtead of rejoining, demurred merely for de- 
lay; plaintiff not having time to ſet down the de- 
murrer to be argued within term, figned judgment, 
which defendant moved to ſet aſide; but upon hear- 
ing counſel on both ſides, the court confidered the 
defendant's practice to be a mere trick, and there- 
fore denied the motion, Barnes 271.3 but a de- but to the merits 
murier to the merits is within the order, 2 Black, it is. 

Rep. 923. and an iſſuable plea. | 

If judgment be ſet aſide on the payment of coſts, Aftera judgment 
and pleading an iſſuable plea, the defendant cannot 8 ſet afide, the 
plead the ſtatute of limitations ; for it is not an — Say en 
iſſuable plea, within the meaning of the rule for ſet- be pleaded, 
ting aſide the judgment, Barnes 253. 256. 

A judge's ſummons ſtays nothing, unleſs it be Judge's ſum- 
returnable before the judgment be regularly ſigned; or lv. x 
and if judgment is regularly ſigned before the ſum- 3 he ch 
mons for time to plead is returnable, the court will for pleading is 
not ſet it aſide, eſpecially if defendant has no merits, t. 

2 Black. Rep. 954. 

The defendant, although he has had one order, if 1f defendant has 
more time can be given him, may have a ſecond and naar 
third ſummons for that purpoſe ; ſo that the plaintiff es o * 
is not prevented from trying his cauſe in the uſual delay, 


time, | 


The defendant may waive his ſpecial plea, and Defendant may, 
plead the general iſſue the ſame term, without leave TR 
of the court, without coſts, unleſs the plaintiff has ſpecial plea, and 
replied, Barnes 127.3 and if plaintiff obtains a ver- plead the general 


R 3 dict, ie. 


How to apply to 
plead double in 


When it may be It may be amended after plea pleaded, or iflue 


Of amending Declarations, 


dict, no coſts of the ſpecial pleas will be allowed, 
Horsfall v. Greenwood. Ibid. 

Get a judge's ſummons for leave to plead ſever] 
matters (naming your pleas); ferve copy on plain- 
tiff's attorney, attend thereon ; and it the judge 
ſees they are proper, he will grant an order thereon, 
pay 25. upon producing a ſerjeant's hand to a brief 
for that purpoſe, pay ſerjeant's fee 10 5s, 64.; take 
the order to the ſecondaries office, and they wil 
give you a rule; make copy for plaintiff's attorney, 
and either annex it to the plea, or ſerve it, 


Of amending Declarations, and 
other Pleà dings. 


\ORMERLY the ſuitors were much perplexed 
by writs of error, brought upon very flight 
and trivial grounds, as mil: ſpellings, and other 
miſtakes of clerks, all which might be amended 
at the common law, whilſt all the proceedings were 
in paper. Vid. 8 Co. 157, For they were then con- 
ſidered only in fiert, and therefore ſubject to the con- 
trol of the courts; but when once the record was 
made up, it was formerly held, That, by the com- 
mon law, no amendment could be permitted, un- 
leſs within the very term in which the judicial act 
ſo recorded was done; for, during the term, the 
record is in the breaſt of the court ; but afterwards 
it admitted of no alteration, Co. Lit. 260. Now 
the courts are more liberal, and, where juſtice fe- 
quires it, will allow of amendments at any time, 
whilſt the ſuit is depending, notwithſtanding the 
record be made up, and the term paſt ; and in this 
court it may be done, although the roll be car- 
ried in, provided it does not too much deface it. 
Barnes 8, 


delivered, in matter of form, without coſts; but 


n 


— 1 —_— 
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in ſubſtance it cannot, or after ſpecial plea or de- 
murrer. 

After argument on demurrer, plaintiff moved to Aſter argument 
amend his declaration, which was granted; the on demurrer, may 
merits of the cauſe not coming in queſtion on one to amend, 
the argument, only the form of the pleading, 

Barnes 9. 

Defendant pleaded three pleas; plaintiff amended After an order 
his declaration, paid the coſts, gave a new rule to for — 
plead, and demanded a plea, Whereupon the code, and plesd- 
former pleas were re- delivered, without a ſecond ing de novo, de- 
application to counſel, or the court; plaintiff ſigned enge 
judgment for want of new pleas, but it was ſet non; rh noe” 
aſide, for defendant is not obliged to vary his firſt held good, 
defence. Barnes 273. Wiles v. Sharpe. 

Plaintiff obtained a rule to ſhew cauſe, why his Mut pay cofts 
declaration ſhould not be amended, on giving an im- yaoi oor. 
parlance, and on ſhewing cauſe, it appearing, that amend declara- 
defendant had demurred, and given a rule to join in tion. 
demurrer ; the court held that the plaintiff muſt pay 
colts, Barnes 6. 

Defendant moved to amend his avowry, by alter- Avowry amend- 
ing the ſum due for rent, which was miſcomputed, ed after cauſe en- 
Plaintiff oppoſed it, demurrer being joined; and the t n argue 
cauſe in the paper for argument; per cur. the ter. 
defendant muſt amend on payment of coſts. 

Barnes 8, 

After argument on demurrer, and rule for fur- After argument 
ther argument, defendant moved to amend the on the merits, 
avowry, by inſerting three neceſſary requiſites to "0" wo 
juſtify his diſtreſs. - But the amendment was de- "IO 
nied, the former argument having been upon the 
merits, and there not being ſufficient matter, ſet 
out in the avowry to amend by, Barnes 9. 

Defendant had avowed for a quit-rent ; and iſſue After ;que join» 
was joined in Eaſter Term: in Trimty following ed, defendant 
defendant moved for and got a rule to ſhew cauſe bad leave © 
why he ſhould not amend three avowries for quit-- — 
rents, payable at different times, on payment of 
coſts; which rule (plaintiff refuſing to conſent that 
cetendant might give the matter in evidence on the 

R 4 then 
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then iſſue) was made abſolute, on payment of coſts; 
defendant rejoining gratis, and taking ſhort notice 
of trial. Barnes 22. | 
| pane a ne in After a variance pleaded between writ and count 
88 e in quare impedit, the court gave leave to plaintiff to 
amend on payment of coſts, 2 Wilſ. 118. 
828 Motion to amend the original writ and decla. 
claration ang kation in quare impedit, and though urged, if not 
writ in gare amended, fix months being paſled, a lapſe would 
impedit. incur; the court denied it. Barnes 3. 
Bill againſt an Bill againſt an attorney, as an attorney of C. B. 
attorney amend- and by miſtake it was concluded, „and therefore 
a 6 he brings his ſuit,” inſtead of . and therefore he 
& prays relief, &c.” Upon motion in the Trea- 
ſury, the judges gave leave to amend on payment 
of coſts niſi, and afterwards, on affidavit of ſervice, 
| it was made abſolute, Barnes 3. 
eee, on Declarations in actions on bail- bonds may be 
be TY amended as well as any other ; the court perhaps 
may have refuſed, in ſome inſtances, to grant leave 
to amend writs of ſcire facias againſt bail, where, by 
ſuch amendment, the bail might be deprived of the 
advantage of ſurrendering the principal, as perhaps 
they might do in caſe of the faulty ſcire facias 
quaſhed, and a new one ſued out. Barnes 26, 
114. | 
On a common On a common clauſum fregit, plaintiff declared 
clauſum fregitz againſt defendant as adminiſtrator, and he pleaded 
2988 that adminiſtration was never committed to him; 
MT upon which defendant moved to amend his de- 
claration, by making it ſtand againſt defendant 
as executor, and granted on payment of colts, 
Barnes-5, | 
Shall not, after The plaintiff after plea pleaded, or after the end 
the ſecond term, of the ſecond term, ſhall not add a new count to 
ungen new cout his declaration (as an indebitatus afſumpſit, or the 


under pretence ; g F 
of amending; like), under pretence of amending his declaration, 


| Say. Rep. 97. 151. 172. 
but muſt apply The rule is, that plaintiff muſt apply for leave 


dd a F 3 . 
—_ withn to add a count within two terms, becauſe he 1s 


 twoterms, © obliged to declare within that time, otherwiſe he 
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will be out of court, and a new count is the ſame 
as a declaration. 1 Fil. 223. 

Plaintiff moved in C. B. to add a new count to Leave was given 
his declaration, which was of Michaelmas term pre- to add a new 
ceding, on payment of coſts : defendant objected, punt ater the 
that by the courſe of the court, a count could not paying coſts of 
be added after the ſecond term, which was agreed Plea and appli» 
to be the practice: but as plaintiff might diſconti- . 
nue, the court, to ſave the trouble of a new action, 
made the rule for the amendment abſolute, on pay- 
ment of the coſts of the plea and application, de- 
fendant haying leave to plead de nova. Barnes 19. 

Leave given to amend the declaration by adding 
pledges and memorandum, making the declaration 
agreeable to the bill on record. Barnes 20. 

The title of a declaration was amended by mak- The title of the 
ing it of a particular day, viz, the return day of declaration made 
the pluries diſtringas, which was ſued out to com- f *0 the 
pel an appearance, and to which the defendant 
appeared, to Jet in the defendant to plead a di- 
latory plea, viz. that Willies was outlawed, 2 Will. 

256. | 
Motion in C. B. to amend declaration after the Will not let you 
plea roll filed, per cur. That practice is not war- mend to deface 
rantable; and the amendment being ſuch as would — 
greatly deface the roll, denied. Barnes 8. 

All clerical or other miſtakes in a declaration or Amendment 
iſſue may be amended by ſummons before a judge; 5 ; 
and all other proceedings, whilſt on paper, may both in term and 
be alſo amended, by the eſtabliſhed practice of this vacation. 
court, | 

Days of continuance although entered on the roll 
may be amended, Barnes 104. 

On amendment of a declaration, defendant is in- CO 
1 new four- days rule to plead. 2 Black. ces 105 now 
. . 8 our-day rule. 

But after a rule granted for a new trial, there After a new trial 
can be no amendment allowed in the record by #7anted, no 
friki . - j, amendment al- 
itriking out two pleas. The intent of new trials jowed in the re- 
is to ſubmit the ſame queſtions to the a: 4 
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' a writ of capias. 
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of another jury. Parker v. Anſell, 2 Black, Ry, 

920. 
Ca. ſe, may after A ca. ſa. may be amended after it has been exe. 
executed, be cuted, it being returnable before us at /Ye/tminfer, 
VR and not before our juſtices. 2 Black. 836. ; but it 
; was amended by the award in the roll. A ca. ſa. 
was ordered to be amended, by making the de. 
fendant's name Edmund inſtead of Edward, after 
| it was executed. Brown v. Hammond. Barnes 10, 
Will amend the The court will amend the irregular teſte to a 
regular tele wyrit, when not made fifteen days before the return, 
it being the fault of their own officer, 2 Black, 

7 Rep. 918. 

Declaration = Action againſt ſurveyors of Veſiminſter Bridge, 
e ＋ for taking and deſtroying timber. By the act plain- 
changing the ve- tiff was confined to bring action within ſix months, 
_ no * and to lay it in Middleſex; by miſtake, action was 
ſex, it being ez laid in London, and the miſtake not diſcovered til 
remedial law, after plea pleaded and iſſue joined; and if plaintiff 
2 to had begun de novo, he would have been too late; 
itt was therefore ordered upon payment of coſts. In 
an action upon a penal ſtatute, the court probably 
would not interpoſe ; but in the caſe of a remedial 
law, the amendment muſt be made. 3 Lev. 347. 
Barnes 488, Cock v. Shore, and others. Vide Barnes 


12. 19. 


Mutual Debts. 


A T common law, if the plaintiff was more in 

A debted to the defendant than the defendant 

was indebted to him, yet the defendant had no me- 

thod to ftrike a balance: he could only go into a 

court of equity for doing of what is moſt clearly 

juſt and right to be done; and in order to prevent ſuch 

expence, by Stat. 2 Geo. 2. c. 22. It is enacted, 

buen „ That where there are mutual debts between the 
may be ſet off. 4e plaintiff and defendant, and if either party ſue, 


« gr be ſued as executor or adminiſtrator, _ 
| c there 


. 


Mutual Debts. 


« there are mutual debts between the teſtator 
6 or inteſtate, one debt may be ſet againſt the 
« other, and ſuch matter may be given in evi- 
« dence upon the general iſſue, or pleaded in bar, as 
« the nature of the caſe requires, ſo as at the time 

« of his pleading the general iſſue, where any ſuch 
« debt of the plaintiff, his teſtator or inteſtate, is 
« jntended to be inſiſted on in evidence, notice 
« ſhall be given of the particular ſum or debt ſo in- 
« tended to be inſiſted on, and upon what account 
« jt became due, or otherwiſe ſuch matter ſhall 
de not be allowed in evidence upon ſuch general 
“ iſſue,” : 

8 Geo. 2. c. 24. enacts, . „ That mutual debts Mutual debts 

% may be ſet againſt each other, either by pleading may be fer off by 
« in bar, or given in evidence on the general iſſue, 16 
« in the manner as in the 2 Geo, 2. c. 22. mention- 
ed, notwithſtanding that ſuch debts are deemed in 
law to be of a different nature, unleſs in caſe where unleſs on bond, 
etther of the ſaid debts ſhall accrue by reaſon of a pe- _ to be pleads 
nalty contained in any bond or ſpecialty ; and in all 
caſes, where either the debt for which the action hath 
* been, or ſhall be brought, or the debt intended to be ſet | 
« againſt the ſame hath accrued, or ſhall accrue by rea- 
« ſen of any ſuch penalty, the debt intended to be ſet off 
&« ſhall be pleaded in bar; in which plea ſhall be 
&« ſhewn how much is truly and juſtly due on either 
&« fide; and in caſe the plaintiff hall recover in any 
* ſuch action or ſuit, judgment ſhall be entered for 
© no more than ſhall appear to be truly and juſtly 
„due to the plaintiff, after one debt being ſet 
“ againſt the other as aforeſaid,” Made perpetual, 
14 on 2. c. 34. 21 Geo. 2. c. 33. 24 Geo. 2. 
c. 28. : 

By 5 Geo. 2. c. 30, © Where it ſhall appear to Mutual debts be- 
* the commiſſioners, that there has been mutual f»<n re 
* credit given to the bankrupt and any other per- other perfor, 

* ſon, or mutual debts between the bankrupt and how to be ſet 
any other perſon, at any time before ſuch perſon off. 


became bankrupt, the commiſſioners, or the aſ- 
| “ ſignees 
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. Putual Debts, 


<« ſignees of the bankrupt's eſtate, ſhall ſtate the 
& account between them, and one debt may be ſet 
& againſt another, and what ſhall appear to be due 
& on the balance, and no more, ſhall be claimed or 
& paid on either fide.” | 
The 2 Geo.2, Inreplevin, the avowant juſtified under a diftreſs 
does not extend for rent, the plaintiff at niſi prius infifted, that there 
to the caſe of a | . 
Aire was more due to him than the rent amounted to, 
and Denniſon F. refuſed the evidence. Upon a 
motion for a new trial, the court held, that 2 Ge, 2, 
did not extend to the caſe of a diſtreſs; for that is 
nor to derinue, or not in action, but a remedy without ſuit : they like. 
the like actions iſe declared, that it did not extend to detinue, and 
of wrong, ' 
| the like actions of wrong. Bull. 177. 
Where the debt Where the debt is of an equal ſum, there the 
1 of an equal tion is barred; but if it be for a leſs ſum than 
um, the action - 
is barred, but if for what the action is brought, the defendant mult 
leis, defendant pray to have it ſet off. Bull 175, 


muſt ſet off. 


If it is equal, And where a debt is of equal ſum with the 
muſt be pleaded. plaintiff's demand, it is to be pleaded in bar to 
If defendant's . : F 

be mand exceed his action; but where the defendant's demand ex- 
plaintiff s, muſt ceeds the plaintiff's, it muſt be given in evidence 


T mo upon the general iſſue, and notice ſet off, 


general iſſue and give notice. | 

Tf de fendant's And if the defendant's demand does not coun- 
eee g tervail the plaintiff's, he ſhould move the court 
plaintift's, muſt Wherein the action is depending, for leave to pay 
move to pay me. ſo much money into court, as with his own demand 
ney into court. vyill be ſufficient to ſatisfy the plaintiff's. | 
May have leave [Defendant pleaded the general iſſue, but forgot 
—— _ to give notice at the ſame time of. a ſet-off, and 
pay money imo UPON motion in time the court gave leave to with- 
court. draw the plea, in order to deliver it again with a 

notice of ſet off, Say. Rep. 316. | 

No ice tocontain The notice of ſet-off ſhould contain certain! ; 
* for the legiſlature deſigned them to be in the na. 
ture of croſs actions, and therefore they ſhould 
have that certainty, ſo that the plaintiff may be 


able to make a proper defence, 
hs A ſet- 


Putual Debts. 253 


A ſet- off reducing the plaintiff's demand under A notice of ſet- 
40s, does not affect the juriſdiction of the ſuperior * 3 
courts, 3 Wilſ. 48.; ſo that if plaintiff recover 15. mand, does not 
damages, he muſt have his coſts, _ the juriſ- 

iction. 

Debt upon a ſimple contract may be ſet off againſt In what action 
a ſpecialty debt, Bull. 176. A ſimple contract, — be a 
againſt debt upon an annuity bond, 2 Barn. 820. 

Mutual debts between the teſtator and executor, 

without ſuit, Bull. 75. Simple contract, againſt 

debt upon a leaſe, for non-payment of rent, bid. 

177. And actions where the demands are of the 

ſame nature may be ſet off, and a judgment in 

X. B. may be ſet off againſt a judgment in the 

C. B. 3 Wilſ. 396. But notice of ſet- off need 

not be given by defendant in an action for money 

had and received to plaintiff's uſe, where defend- 

ant had paid plaintiff his whole demand (except 

what he retained for his labour and ſervice). 4 Burr. 

21. ©: * | 

Bat debt due to a man in right of his wife, in an In whats ſet- off 
action againſt him, on his own bond, cannot be ſet e be pleade 
off. Bull, 175. Nor can a penalty upon articles of — 8 25 
agreement, though forfeited. bid. 175. Nor ſimple 

contract for clothes to a bail- bond. Vid. Nor can 

there be a ſet- off in replevin, though the diſtreſs 

was taken for rent. Vid. 177. Nor can a bond be 

ſet off at the ſuit of aſſignees of a bankrupt, to an 

action by them, for goods ſold and delivered. 

1 Wiſſ. 15 5. A debt barred by ſtatute of limita- A debt barred by 
lions cannot be ſet off; if pleaded in bar, the un of mite 
plaintiff may reply the ſtatute of limitations. If it ſet off. 

is given in evidence, on a notice of ſet-off, 

plaintiff may object to it at the trial. Bull. 176, 


Ar. 1271. 
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For why the 
practice was 
introduced. 


In what actions 
money may be 
paid into court. 


Of Paying Money into Court, 


HIS practice was introduced for the fake of 

giving a party (who never had it in his power 
to make a tender, or neglected to make one) an 
opportunity of ſatisfying the debt for which the ac. 
tion had been commenced, and likewiſe to deliver 
him from the neceſſity of proving the tender, if he 
had made one, 

Money may be paid into court in all actions 
where the ſum demanded is a ſum certain, or ca- 
pable of being aſcertained by mere computation, 
without leaving any ſort of diſcretion to be exerciſed 
by the jury : it is right and reaſonable to admit the 
defendant to pay the money into court, and have fo 
much of the plaintiff's demand upon him ftruck out 
of the declaration; and that if the plaintiff will not 
accept it, he ſhall proceed at his peril. 

In actions on the caſe upon indebitatus afſumpſit, 
where there is a quantum meruit, Str. 579. ; debt 
for rent, covenant for non-payment of rent, Barnes 
198. ; and not repairing, Salk. 596. ; covenant in 2 
ſum certain, as 11/. for not dreſſing corn, 2 Barnes 
229. ; 5. for advanced rent for ploughing meadow 
ground, 2 Black. Rep. 837.; replevin, where de- 


fendant avows for rent in arrear, Salt. 596. z ei- 


ment for rent, Str. 576. Stat, 4 Ges. 2. c. 28; non- 
payment of mortgage: miney, Str. 413.; upon a charter- 
party of affreightment, where the breaches are only 
for freight and demurrage, 2 Burr. 1120. ; trover 
for goods not being ponderous, the plaintiff has been 
ordered to ſhew cauſe why he ſhould not accept 
them, Barnes 200. ; trover for money, 1 Str. 142.; 
trover for a ſpecific chattel, of an aſcertained quan- 
tity and quality, and unattended with any circum- 
ſtances that can enhance the damages above its real 
value, but that its real and aſcertained value muſt 


be the ſole meaſure of the damages, 3 Burr. 1 34. - 
| s 


- 


= 


Of Paying Yonep into Court, 255 


gelt for 51. for killing a hare, Str. 1217.; for 

enalties on the game laws, being an action popular, 
2 Black. 105 2.; upon a policy of aſſurance, Stat. 19 
C70. 2. c. 37. . 7. ; may be brought into court 
upon the common rule of courſe; but in covenant 
upon a charter- party and trover, and debt for a pe- 
nalty, the court muſt be ſpecially moved upon an 
affdavit of the facts; but the court will not give 
the defendant liberty to bring money into court on 
ſome of the counts, and demur to the reſt, Pratt. 
Reg. C. P. 256.; for the reaſon of making the rule 
for bringing money into court, is to prevent vex- 
ation, and make an end of the cauſe, ' 

Formerly the defendant, in an action of debt Principal and 

upon bond, who had obtained the common rule, 22 
muſt have brought the whole penalty into court 2 it 
but now this hardſhip is remedied by Stat. 4 Ann. court. 
c. 16. /. 13. whereby it is enacted, That if pend- 
* ing an action, upon a bond with condition, to be 
« void upon payment of a leſs ſum, the defendant 
« ſhall bring into court all the principal money, and 
« intereſt due, and coſts ; the ſaid money ſhall be 
« taken to be a full ſatisfaction of the ſaid bond, 
“and ſhall diſcharge defendant.” | 

Bond given for money payable by inſtalments, Money due by 
ation is brought for the penalty on non-payment of d bie 
one of them, the court will give leave to pay the * . — 
money in arrear, and coſts, but the plaintiff muſt Ray the plaintiff 
ſign judgment with a ſtay of execution, until there _ ——_ 
be a failure in ſome future payment. e 

Action was brought on a bond to ſecure an an- Annuity. 
nuity by inſtalments, a rule was made abſolute to 
ſtey the proceedings, on payment of 31. (the only 
3 due and coſts) made abſolute. Barnes 
288. 

Leave was given to bring 31. gs. into court on a 
common rule, with reſpect to the ſeventh and eighth 
counts, there being nine in the declaration; and as 
0 the reſt, to plead the general iſſue, the ſtatute of 
limitations and ſet-off, Barnes 286, 

Like 
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256 Of Paping Poney into Court. 


Like leave was granted on the common rule, and 
to plead plene adminiſtravit, and the general iflue ty 
the whole. lid. 287. | | 
On bond to pay Debt on bond conditioned to pay 6001. and in. 
intereſt half- tereſt, in three years from the date of the bond, by 
A x fend in inſtalments of 15/. half yearly, and 615. at the 
three years; end of the term, which is not yet arrived. On 
_ to pay m- failure of payment of intereſt, obligee brought his 
ereſt and coſts . . ; 
granted, action; and it was now moved to ſtay proceedings 
on payment of the intereſt due: but the court order. 
ed judgment to be catered for the whole, with ſtay 
of execution, on payment of the intereſt due, 
Marſen againſt Touchett. 2 Black. Rep. 706. 
Proceedings on Bond was given to pay 4960. by inſtalments ; and 
bond « pay- if default made in payment of any one inſtalment or 
2 — more, then to be in force for the whole, then te- 
and en default to maining due and unpaid. On default bond was 
ftand in force for put in ſuit 3 and after verdit it was moved to ſtay 
the whole ſum, , . x 
ſhall not be Raza Proceedings on payment of the inſtalments due, with 
upon payment of Coſts, and per cur, Under this ſpecial condition, 
the inſtalments the defendant is not intitled to this indulgence 
TORY under either of the acts of 4 & 5 Ann, or 889 
W. 3. c. 11. This is not to relieve againſt a for- 
feiture ; for the plaintiff, at his peril, muſt enter 
up his judgment for no more than the reſidue of the 
principal and intereſt, bona fide due and unpaid, 
The plaintiff had agreed to give time to the defend- 
ant, and to forbear proſecuting- his juſt demand, 
provided the defendant would punctually diſcharge 
it by inſtalments. By neglecting ſo to do he has 
loft the benefit of this condition, and remains in the 
caſe of other debtors upon bond, Diſcharge the rule. 
Ibid. 959. | 
After plea of general iſſue, leave was given to 
withdraw it, and bring into court 425, aud plead 
ſame again on terms. Barnes 269. 
Leave to plead bankruptcy to the firſt count, and 
to bring money into court on the common rule, and 
plead the general iſſue on the other, was given. 
Barnes 350. i 


Of Paping Potiep into Court, 257 


If one defendant ſuffers judgment to go by de- 
fault, and the ſecond is outlawed, the third ſhall 
not bring money into court. 2 Black. Rep. 1029. 

Judgment was arreſted, .and conſequently no Upon arreft of 
coſts on either ſide; but the court ordered the ff derte 
money brought in to be paid to the plaintiff, Barnes take 1 mengy | 
28 : 7 Out ot court. 

Htions on the caſe for immoderately driving a hired In what actions 
chaiſe, and for conſequential damages, Str, 87. ; treſ- vals inc — 
paſs for the meſne profits in ejeciment, 2 Will. 115.3 
for dilapidations, Str. 906. debt upon a bond to a ſheriff 
cinditioned for the good behaviour of his bailiff ; and 
inter alia, for paying money collected for the ſheriff”s 
eaſe; upon a bond for the performance of a collateral 
agreement; upon a counter bend; treſtaſs for taking 
goods ; replevin, where it is not for rent, money 
cannot be brought into court, 3 

Defendant had brought money into court; plain- Money brought 
tf would not accept ſame, but proceeded to trial, (jg ng Plaine 
and was nonſuited; upon which defendant moved accept, and was 
in the treaſury, that in regard as the plaintiff was fangt ee de- 
cut of court, he might have the money back; but not have it re 
denied, Afterwards plaintiff brought a new action, turred, 
and the court made a rule, That the plaintiff might — rape _ 
have the money brought in if he thought fit ; but if not, brou * 

oe btn... 8 shit, 
that the money brought in ſhould remain for the new court made a tule 
ation, Pratt. Reg. 250. Rep. & Caf. C. P. 36. Dy —— : 

The like reſolution in a ſimilar caſe as above, and TON 

2 if not, that it 
gave Jeave for the defendant to bring money in, to the ſhould remain to 
new action. Pratt. Reg. 252. | nn 

The original defendant obtained judgment of In action on a 
nonproſs, and then brought debt on that judgment 1 
for the coſts, in which he had judgment by default; tion in a former 
and afterwards brought another action of debt on judgment, exe- 
the laſt judgment, and ſigned judgment: which laſt — | 
judgment the original plaintiff moved to ſet aſide, ment, on the de- 
oh brinping into court the debt and coſts of the fendant paying 
ſccond judgment. On fhewing cauſe, the court gt vf the 
tought that he himſelf had given the firſt provo- recovered on the 
cation, and had been guilty of the firſt laches, and ſecond, 
aſzharged rule without coſts, directing execution 
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Money paid into 
court plaintiff 
recovered a leſs 
ſum, defendant 
moved to have 


the money out of 


court towards 
his coſts. 


After payment 


of money into 


- eourt, plaintiff 


recovered more, 
and became 

bankrupt ; the 
aſſignees moved 


to have the mo- 


ney paid them. 


If the ſum does 
not amount to 
; more than 51. 


Of Paping Ponen into Court, 


to ſtay, as the money on the former judgment waz 
paid into court, in order to diſcountenance ſuch op. 


preſſive proceedings. 2 Biack, Rep. 785. Simpſon 
v. Stone. | | 
Money was paid into court, plaintiff proceeded 
and recovered a leſs ſum, whereupon defendant 
moved in the treaſury, that he might have the 
money out of court towards his coſts, and granted, 


Barnes 280, 


Thirty-ſeven pounds was paid into court, plain- 
tiff recovered a greater ſum, and then became 
bankrupt z the aſſignees moved to have the 371. paid 
to them; but plaintiffs attorney inſiſting, that as 
he had been the means of obtaining the verdict, he 
ought firſt to be paid his bill, Whereupon the 
court ordered his bill to be taxed, Ward to be alloy- 
ed 7/. 4s. received by him of plaintiff in part, and 
then to be paid out of the money in court, and the 
reſidue to be paid to the aſſignees. Ou/ten v. Obryan, 


Barnes 145. 


How to pay money into court, In actions where 
there can be no doubt but that you may pay money 
into court, v:z. (ſuch as have been ſtated) if the 
ſum paid in, does not amount to more than 50. then 
apply to the ſecondary for a treaſury rule for that 
purpoſe, pay him 6s. ; take the rule to the pro- 
thonotaries office, and the clerk will receive the 
money, and put a receipt in the margin, pay him 
1d. in the pound, 15. 4d. for receipt, and for enter- 
ing plea 2s. more; ſerve copy of the rule on plain- 


tiff's attorney, 


If more, then 
hew to proceed, 


If it is more than $7. then a ſerjeant's hand to 2 
brief is requiſite, and (if you plead the general iſſue) 
he ſigns it of courſe; take it to the ſecondaries 3 
Before, draw up rule, pay 6s. pay the money to the 
prothonotaries clerk, and for every pound 1d. and 
1s. 4d. for receipt; entering plea 25. ; ſerve copy © 


rule on plaintiff's attorney. i 


Of Paping Ponen into Court. 239 


If the plaintiff accepts the money out of court, If the money is 
and is content, he is then to apply to the ſecondary, cue: ont 2 
and take an office copy of the rule, pay 2s. 64. and to proceed for 
get an appointment from one of the prothonotaries the coſts, 

10 tax the coſts ; ſerve copy of rule and appointment 
on defendant's attorney, when the coits are taxed, 
if the ſame are not paid (no demand is neceſſary), 
the plaintiff's attorney may make up the ifſue, and 
proceed to trial, and take a verdict for 1s. though 
the real demand is not ſo much as paid into court. 
. $320. | 

If the plaintiff be not ſatisfied with the ſum paid Plaintiff's attor- 
into court, he may apply to the prothonotaries, and 9 = 
on producing an office copy of the rule, they will ſum brought io, 
pay the money, on deducting the poundage and re- may take it out, 
ceipt, and then he may deliver the iſſue, with notice * Procee@ ons 
of trial : but if, on the trial, he does not recover a 
greater ſum of money than what was paid into 
court, he will be nonſuited, and muſt pay coſts to 
the defendant, 

If the defendant means to plead more pleas than If defendant 
the general iſſue, and alſo pay money into court, he Pſe#% any other 
muſt then give brief to a ſerjeant, with 10s. 64. to ee. 
move to plead double, and alſo a brief to move to pay money into 
pay the money into court, fee 10s. 64. each, to the ourt, he mug 
ſetjeant; draw up rules with the ſecondaries, and“ 
pay into court the money, as in p. 258. z and ſerve 0 
copies of the rules on plaintiff's attorney; and de- 


livet plea at ſame time, or file it. 


In the Common Pleas. 


Michaelmas Term, in the 24d Year of 
King George the Third. 


Alexander Denn againſt Richard Fern, Monday the Rule to pay mo- 
loth of November, It is ordered, That the defend- ney into court. 
ant hall pay to the plaintiff, or to his attorney, 10ʃ. 
together with his coſts, to be taxed by one of the 
prothonotaries of this court, if the plaintiff wilt 
accept thereof, in full diſcharge of this ſuit ; and 


that thereupon all proceedings in this action ſball be 
| 8 2 ſtaid ; 


260 Of Paping Ponep into Court, 


= _ 2 ſtaid: but if the plaintiff will not accept thereof in 
fore he full diſcharge of this ſuit, that then the defendant 
defendant to pro- ſhall immediately bring the ſaid 10/. into this court; 
ceed on it, by and the ſaid 100. ſhall be conſidered as ftruck out 
n the colts] of the declaration, and be paid out of court to the 

plaintiff or his attorney; and upon the trial of the 

iſſue, the plaintiff ſhall be permitted to take a ver- 


dict for ſo much only as he ſhall prove beyond the 
ſaid 10/7. N | 
| On the motion of Ser- 

jeant Walker, for te By the Court, 


defendant. 
Entered. Gerrard. 


N. B. The defendant muſt take care to produce 
this rule at the trial. Fen 


Although iſſue If the plaintiff delivers the iſſue after he has 
— in. taken the money out of court, and gives notice of 
yet on payment trial, yet he may, on motion, be admitted to tax 
of coſts, plaintiff his coſts up to the time that the money was 
. into court, upon payment to the defendant 
of his ſubſequent colts. Barnes 282. Davies v. 
Manſell. | 
Payment of mo- The payment of money into court is an ac- 


an ackpouledg. knowledgment of being liable to the action. 4 Burr. 


ment of the 2640. | 
ation, 


Tender. 


Tender, FENDER comes from the French zendre, in 
Latin efferre, and in a legal ſenſe denotes as 

much as carefully to offer, or circumſpeRly to en- 

deavour the performance of any thing belonging to 

us; as to tender rent is to offer it at the time and 

place where and when it ought to be paid; and it 

is an act done to ſave the penalty of a bond, and of 

money for rent, or contract, before diſtreſs or action 

brought. It may be made in purſes, or bags, * 

| ö 
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out ſhewing, or telling the ſame, for it is the re- 
ceiver's buſineſs to put it out, and tell it, Co. Lit. 
208. a.; and it muſt be by offering the bags to the 
plaintiff, and not holding them under his arm. 
Ney 74. And every tender at the common law, or 
which is given by ſtatute, muſt be made before the 
writ ſued out. Brown's Tend, 9. See 21 Fac. 1. 


c. 16. / 5. 

T La is a difference in pleading a tender in an In pleading a 
action of debt, and in an action on the caſe; 22223 
debt, the damages are but neceſſary, ſo that in — 8 
pleading a tender to ſuch action, “the defendant damnis, in caſe 
« muſt pray judgment of the damages; but in aſ- = —_— bas 
ſumpſit, the damages are principal, and he is to 85 
plead, ** always ready, with a profert hic in curia, 
and * pray judgment de ulterioribus damnis.“ Salk. 

622. 3 Salk, 344. | 

If a tender at the day, of corn, or of any other Tender of goods, 
goods of a periſhable kind be pleaded, with a refuſal, “ * be pleade 
there is no need to plead “ uncore priſt, ſtill is 
„ ready.” 9 Rep. 70. 1 Inft. 207. | 

Wherever the debt or duty ariſes at the time of When to fay 
the contract, and is not diſcharged by a tender and ie elek. priſe 
refuſal, it is not enough for the party who pleads 22 
the tender, to plead a tender and refuſal, and wuncore 
priſt; but he muſt alſo plead *“ touts temps priſt,“ 

« that he has always been ready. Salk, 622. 12 
Mod. 152. Carth. 413. 

Every requiſite which is in a particular caſe neceſ- All muſt be 
ſary to the validity of a tender, muſt, in pleading nenn to have 
ſuch tender, be ſhewn to have been complied with, re oo : 
elſe the plea is not good. Salk. 624. plea is bad. 
Tender of ſtock muſt be at the laſt part of the Tender of ſtock. 
day it can be accepted, Str. 777.3; and the uſual 

hours muſt be ſet forth. 1bid. 832. | 

A plea of tender ought ſtrictly to be pleaded in Within what 
the ſame manner as a plea in abatement, viz. in —— _ 
four days after declaration delivered, if delivered four pleaded, 
days before the end of the term ; and if delivered 
before the eſſoign day of a term, then it ought to he 
pleaded within four days of the next term, as @ plea 


S 3 of 


made of the de- 
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of laſt term, or you muſt have a treaſury rule for 
that purpoſe. Carth. 413. 2 Barnes 284. 361. But 
if the defendant lives at a great diſtance in the 
country, ſo that his attorney cannot deliver the plea 
in due time, the court will give time to plead a ten- 
der, as of the term in which the declaration was de- 
livered; but ſuch application ſhould be within the 
four days, or at leaſt as ſoon as it poſſibly can, 
without any delay on the part of the defendant, 
Barnes 361. This being a fair honeſt plea, there 
can be no doubt but that it may be pleaded after a 
judge's order; and it has been granted by Mr. J. 
G9:1d, although. not as yet ſolemnly determined by 
| the court, 
After demurrer After demurrer to a declaration, and amendment 
and amename"t made, the court gave leave to defendant to plead a 
clatation may tender. Barnes 359. | 
plead a tender, 5 | | 
Will not permit After plea of tender, and money brought into 
the plca to be i . 
withdrawn, and court, the court will not admit defendant to with» 
plead non draw his plea, and plead the general iſſue. Barnes 
aſlumpſit, 228. N 
Money tendered 'T'he defendant's attorney muſt pay the money 
muſt be paid into tendered into the hands of the prothonotaries, who 
court; and how -. . f 5 ; 
done before plea, Will give a receipt for the ſame in the margin of 
the draft of plea; pay him 8d. per ſheet, receipt 
15. 4d. and no rule is drawn up to pay the money 
into court. 
Motion muſt be If you plead non aſſumpſit to the whole of the de- 
made to plead claration (excepting no part), and a tender allo, 


non aſſumpſit to 


all, and a tender, then the court muſt be moved to plead double; 

| | but if non aſſumpſit is pleaded to part, with a tender 
as to the reſidue, then the plea may be delivered or 
filed without motion ; but it muſt be ſigned by a 
ſerjeant, fee 10s. 6d. WE 

Freſh demand A right to damages, on account of non-payment 

and reſuſal. of a debt, or non-performance of a duty, may, 
after being taken away by a tender and refuſal, be 
revived again by a demand, ſubſequent to the tender 
and refuſal; a new cauſe of action ariſes from the 


non-payment or the non-performance thereof, Aach 
| uc 
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ſuch demand, 5 Bac. Abr. 12. Brownl, 71.; and 
therefore the plaintiff may reply ſuch ſubſequent de- 
mand, and refuſal by the defendant, which, if 
proved, plaintiff muſt have a verdict. 

If the plaintiff take iſſue on the tender only, he If plaintiff take 
muſt not take the money out of court, for by taking mY he — 
it he admits the ſame to be right; and judgment is take money out 
given for the defendant to go quit as to that plea; of court; 
but if he take the money out, and means to proceed but he may 
for further damages, he may enter an acquittal as to r 
the tender, and proceed on the general iſſue for the further damages, 
reſidue. | 

* Tender of amends may be made by juſtices of Tender by 
e the peace, within a month after notice given of Juice. 
an s ction intended t6 be brought againſt them 
« for any thing done by them in the execution of 
«© their office, and they may plead the ſame with 
© Not Guilty, and any other plea, with leave of 
* the court; and in caſe they ſhail neglect to make 
© ſuch tender, they may, before iſſue joined, pay 
% money into court,” 24 Geo. 2. c. 44+ / 24. 
| Before a juſtice is allowed to pay money into court, 
on an action of falſe impriſonment, it muſt appear 
that he is ſued as a juſtice, for ſome miſbehaviour in 
his office. 2 Black, Rep. 859. 

The defendant may, to a treſpaſs quare clauſum Treſpaſs, 
fregit, plead a diſclaimer, and that the treſpaſs was 
by negligence, or involuntary, and tender of ſufficient 
amends before action brought; whereupon, or on 
ſome of them, the plaintiff ſhall be enforced to join 
iſſue, Stat. 21 Fac. I. c. 16. | 

Tender may be made before action, for any un- 
lawful act done by a perſon who has diftrained for 
rent juſtly due, 11 Geo. 2. c. 19. / 20.; likewiſe in 
diſtraining for money juſtly due for the relief of the 
poor. 17 Geo. 2. c. 38. . 10. 

A tender in any money coined at the Mint, upon Any money 
which there is the king's ſtamp, is good; for all aint ged. 
ſuch money is good in proportion to its value, with- 
out a proclamation. Salk. 446, Comb, 387, 

84 To 


Under diſtreſs 
for rent. 
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To an avowry To an avowry for damage feaſant in replevin, 
— 8 3 tender muſt be pleaded to have been made before im- 
eee * pounding ; for it is not within the Hatute of Fac. i. 
WY which goes only to treſpaſs, where tender of amends 
may be pleaded to have been made at any time be- 
fore ation brought. Lutw. 1596. | 
In a plea in bar Jo an avowry for rent, the plaintiff may plead a 
of tender of rent tender and refuſal, without bringing the money 
in replevin, the. ; : 5 
money ought not into court, becauſe if the diſtreſs were not rightfully 
2 be brought taken, the defendant muſt anſwer the plaintiff his 
* damages. Bull, 60. Salt. 584. 
5 Bur if the diſtreſs were rightfully taken, the 
- plaintiff cannot plead tender of rent and coſts, in 
bar of an avowry for rent in any caſe, ' unleſs the 
diſtreſs was made of corn, graſs, &c. growing on 
the premiſes : and then ſuch plea is given by 11 
e, 2. c. 10%. þ« 9; 
Bank note no A tender of a bank note as money, is not, ſtrictly 
tod tender. ſpeaking, a good tender; but if the tenderer offer 
to get money for the note, this makes it a good ten- 
der. Eq. Caf. Ab. 319, Same doctrine by Lord Manſ- 
feld at Guildhall. Hil. 16 Geo. 3. 
If the money be On a plea of tender, if the money be not paid 
way no into court, the plaintiff may ſign judgment. | 
Defendant can= Serjeant Burland moved to plead ſeveral pleas to 
not plead pon a declaration in caſe, upon promiſes; viz. non 
—— . afſumpſit to all the counts, and a tender; which was 
tender as to part, Oppoſed by Serjeant Leigh, who inſiſted that the 
8 | courſe and practice of pleading a tender, is, to plead 
it 70 part, and non aſſumpſit as to all the rei; and of 
that opinion was the court; and refuſed to give 
leave to plead non aſſumpſit to the whole declaration, 
and a tender as to part, Dewgall v. Bowman, 3 Wilſ. 
145: But he may plead non aſſumpſit as to all the 
promiſes, except as to a certain ſum, parcel of the 
ſeveral ſums mentioned in the declaration, and as to 
that ſum, a fender. 2 Black, Rep. 723. not with- 


ſtanding the caſe in 2 Barnes 293: 


Abatement, 


Abatement. 
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As pleas in abatement enter not into the merits Reandlons 


of the cauſe; but are dilatory, the law has 
laid the following reſttictions on them: Firſt, By 
the ſtatute 4 Ann. c. 16. No dilatory plea is to be 
received unleſs on oath, and probable cauſe ſhewn to 
66 the court.” 2, No plea in abatement ſhall be re- 
ceived after a reſpondeas ouſter z for then they would 
be pleaded in infinitum. 2 Saund. 41. 3dly, That 
they are to be pleaded before imparlance (except where 
the declaration is delivered too late, fo as the rule can- 
nos be given, or where the defendant is intitled to one). 
4thly, That when iſſue is joined on them, they ſhall be 
peremptory, 2 Show. 42. 6 Med. 236.; and the 
judgment ſhall be quod recuperet, becauſe the de- 
fendant chuſing to put the whole weight of his cauſe 
upon this iſſue, when he might have had a plea in 
chief, is an admittance that he had no other defence, 
10 Mod. 112. Str. 532, 


On a plea in abatement no advantage can be No advantage 


taken of the declaration ; for nothing but the writ 
is then in queſtion, for nothing elſe is pleaded to. 
Carth. 172, 3 Lev. 37; nor in ſuch pleas which 
relate to the perſon there is no neceſſity of laying 
a venue, for all ſuch pleas are to be tried where the. 
action is laid. Salk. 4 pl. 14. Carth. 363. 12. Med, 
125, 


can be taken of 
the declaration, 


A plea in abatement cannot be pleaded before the Cannot be plead- 
defendant is in court, becauſe he does not anſwer to ed before defend - 


the proceſs of the court, which formerly was re- 
turned and read at the bar, If he appeared, the 
Countor read the writ to the court in his preſence, 
and he was to plead thereto in four days, unleſs 
ſpecial leave was given by the court ; becauſe .the 
perſon coming in by the proceſs of the court ought 
not to have time to delay the plaintiff, G16, 


H. C. P. 52s 


And 


ant appears, 


2244 „ „4 & ot 


. 
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Cove rture plead- 
88 in abatement, 


Abatement. 


And the ſaid Mary in her own proper perſon comes 
and prays judgment of the original writ of the 
ſaid John, becauſe ſhe ſays, that ſhe now is, and 
before the iſſuing forth of the ſaid original writ of 
the ſaid John, was and ever ſince hath been, covert 
and married to one William Morris then and ſtill 
her huſband, to wit, at London aforeſaid, in the 


| pariſh and ward aforeſaid, and this the ſaid Mary 


Miſnomer 
pleaded in the 
Chriſtian name, 


is ready to verify; wherefore becauſe the faid Vil- 
liam Morris is not named in the ſaid writ, the ſaid 
Mary prays judgment of the writ aforeſaid, and that 
the ſame may be quaſhed, &c. Jp 
Naſh Groſe. 


And John Stout, againſt whom the original writ 
hath been iſſued, by the name of Thomas Stout, in 
his proper perſon comes and pleads, that he was 
baptized by the name of John, to wit, at es- 
minſler aforeſaid, and by the name of John, hath 
always hitherto ſince his baptiſm been called and 
known; without this, that the ſaid John now is, or 
at the time of ſuing forth of the ſaid original writ 
of the ſaid James was, or ever before had been, or 
ever ſince hath been called by the chriſtian name 


of Thomas, as by the ſaid writ is above ſuppoſed ; 


ſame may be quaſhed, Sc. 


and this he the ſaid Fohn is ready to verify; where- 
fore he prays judgment of the ſaid writ, and that the 


Themes Walker, 


The defendant is to deliver his plea in writing on 
paper (ſtamped with a treble penny ſtamp) to the 
plaintiff's attorney, R. Mich. 1654. ; and if there be 
no ſuch attorney to be found, or being found re- 
fuſeth to accept it, then the plea may be left in the 
office. bid. N. B. But now the practice is either 
way. 


In 


Abatement. 867 


In the Common Pleas. | 

James Letch, Plaintiff, 

and 5 

John Stout, ſued by the name of 
Thomas Stout, Defendant, 


John Stout, of &:c. mealman, the de- agaavit, 
ſendant in this cauſe, maketh oath and ſaith, That 
the plea hereto annexed is true in ſubſtance, and 
matter of fact. 
Sworn, &c. John Stout. 


To be ſworn before a judge, and ingroſſed on a 
treble ſix- penny ſtamped paper, and annexed to the 
Die. -.- - | 


And the ſaid James ſays, That notwithſtanding Replication to a 
any thing by the ſaid ohn above in pleading al- plea of miſnomer 
ledged, the ſaid writ ought not to be quaſhed, be- 3 
cauſe he ſays, that the ſaid John, at the time of known as well 
ſuing forth of the ſaid writ of the ſaid James, and Þy one name as 
before, was called and known as well by the name cy 
of Hody as by the name of Oday, as by the ſaid writ 
is above ſuppoſed ; and this he prays may be in- 


quired of by the country, & c. | 
T. Walker. 


And the ſaid John in his own perſon comes and Partnerſhip 
defends the wrong and injury, when, Oc. and Pleated in abates 
prays judgment of the writ aforeſaid, becauſe he m—_ 
ſays, That the aforeſaid ſuppoſed promtſes and un- g 
dertakings in the ſaid declaration mentioned, if any 
were made, were and each of them was made by 
the ſaid John Mead and John Wilſon, Charles Ra- 
beris and Michael Tew, jointly, and not by the ſaid 
John Mead only, which ſaid Fohn Wilſon, Charles 
Roberts, and Michael Tew are ftill alive; to wit, 
the ſaid John J/ilſen, in the iſland of the 
ſaid Charles Roberts, late at Liverpool, in the county 
of Lancaſter, but now on a voyage at fea, and 8 
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Eoffetur breve, 


Entry of caſſetur 


breve, | 


General Iſſues. 


Abatement. 


faid Michael Tew, in Liverpool aforeſaid; and this 
the ſaid John Mead is ready to verify; wherefore, 
becauſe the ſaid Fon Wilſon, Charles Roberts, and 
Michael Tew are not named in the ſaid writ, the ſaid 
Fohn Mead prays judgment of the ſaid writ, and 
that the ſame may be quaſhed, &c, 

T. Walker, 


How to enter a caſſ{tur breve in caſe the plea filed 
be true. Get a roll from the prothonotaries of the 
term declaration is of, and enter the whole decla- 
ration and plea thereon, and at the foot of the plea 
enter the caſſetur breve thus: 

And thereupon the ſaid T. V. ſays, That he 
cannot deny the ſaid exceptions of the ſaid J. R. 
above by his plea taken to his ſaid writ, but admits 
the ſame to be true; therefore it is conſidered by 
the court here, that the ſaid writ of the ſaid T, . 
be quaſhed, &, | 

Take the ſame to the prothonotaries office and 
docket it, pay for the entries 8d. per ſheet, then 
ſue out a new writ, 


General Iſſues. 


H E general iſſue, or general plea is, what 
traverſes, thwarts, and denies at once the 
whole declaration, without offering any ſpecial mat- 
ter whereby to evade it; as in treſpaſs either vi ef 
armis, or on the caſe non culpabilis, not guilty ; in 
debt upon contract, nil debet, he owes nothing; in 
debt on bond, non eft factum, it is not his deed, or 
on an aſſumpſit, non aſſumpſit, he made no ſuch 
promiſe, Or in a real action, nul tort, no wrong 
done; nul diſſeiſin, no diſſeiſin; and in a writ of 
right the miſe or iſſue is, that the tenant has more 
right to hold, than the demandant has to demand. 
Theſe pleas are called the general iſſue, becauſe by 


importing an abſolute and general denial of what is 
OY alledged 


General Jſſues. 


alledged in the declaration, they amount at once to 
an iſſue, by which it is meant a fact affirmed on one 
fide, and denied on the other. 

No general iſſue need be ſigned by a ſerjeant, 
but it is to be ingroſſed and delivered on a treble 
penny ſtamped paper, or filed with the prothono- 
tary, pay 25. 
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And the ſaid John, by R. C. his attorney, comes Non aſſumpft. 


and defends the wrong and injury, when, &c. and 

ſays, that he did not undertake and promiſe, in 

manner and form as the ſaid 4. B. hath above 

thereof complained againſt him, and of this he puts 
himſelf upon the country, &c. 


And the ſaid John, by R. C. his attorney, comes Non eſt faQtums 


and defends the wrong and injury, when, c. and 
ſays, that he ought not to be charged with the ſaid 
debt, by virtue of the ſaid writing obligatory, be- 
cauſe he ſaith, that the ſaid writing obligatory is 
not his deed ; and of this he puts himſelf upon the 
country, c. 


And ſays, that he ought not to be charged with Non eſt faum 


the payment of the ſaid debt, by virtue of the ſaid 
indenture, becauſe he ſaith, that the ſaid indenture 
is not his deed ; and of this he puts himſelf upon 
the country, &c, 


And ſays, that he does not owe to the ſaid plain - Nil debet, 


tiff the ſaid 100). or any part thereof, in manner and 
form as the ſaid Richard hath above thereof com- 
plained againſt him; and of this he puts himſelf 
upon the country, &c, 


to an action on 
an indenture, 


That he doth not owe to our ſaid lord the king, Nil debet to a 
and to the ſaid Richard, who ſues as aforeſaid, the di tam action. 


faid 1001, or any part thereof, in manner and form 
as the ſaid Richard hath above thereof complained 
againſt him ; and of this he puts himſelf upon the 
country, &c, | 


That the ſaid A. B. in his life-time did not un- Non aſſumpfit by 


dertake and promiſe, in manner and form as the 
faid Richard hath above thereof complained againſt 
To and of this he puts himſelf upon the country, 

Co 


«NR executor, 


That 


* 8 — * 
nnn 8 — —— — en " — 


r 


* 
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General Jfues, 


Plea to an action That he doth not detain from the ſaid Richard 


in detinues 


Non guilty in 
treſpaſs, 


* 


Not guilty in 
treſpaſs and 
aſſault. 


Not guilty in 


caſe, 


Non aſſumpſit 
and a ſet · off. 


the ſaid indenture of leaſe, in manner and form as 
the ſaid Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 
country, Oe. 

That he is not guilty of the treſpaſs aforeſaid 
above laid to his charge, in manner and form as the 
ſaid Richard hath above thereof complained againſt 
bim; and of this he puts himſelf upon the country, 
Sc. 

That he is not guilty of the treſpaſs and aſſault, 
in manner and form as the ſaid Richard hath above 
thereof complained againſt him; and of this he puts 
himſelf upon the country, &c. 

That he is not guilty of the premiſes above laid 
to his charge, in manner and form as the ſaid Ri- 
chard hath above thereof complained againſt him; 
and of this he puts himfelf upon the country, 
Se. | 

And the ſaid John, by J. S. his attorney, comes 
and defends the wrong and injury, when, &c. and 
ſays, that he did not promiſe and undertake, in 
manner and form as the ſaid Benjamin hath above 
thereof complained againſt him; and of this he puts 
himſelf upon the country, &c, 


In the Common Pleas. 
Benjamin Philpot, Plaintiff, 
Between and 
Fohn Shears, Defendant, 


Notice of ſet-of Take notice that the above defendant will at the 


for work and 
labour, with 
horſes, &c. 


trial of this cauſe give in evidence, and infiſt, that 
the plaintiff before, and at the time of the com- 
mencement of this ſuit, was, and till is indebted 
unto the ſaid defendant in the ſum of 2004. for the 


uſe and hire of divers horſes, mares, and geldings, 


by him the ſaid defendant let to hire to the faid 
plaintiff, and at his requeſt, and for the carriage of 
divers goods, wares, and merchandizes of the ſaid 
plaintiff, at his like requeſt, in divers waggons, 

carta, 


General Jſues, 


carts, and other carriages of the ſaid defendant, and 
at his like requeſt ; and for the work and labour of 
the ſaid defendant by him and his ſervants, with 
his horſes, carts, waggons, and other carriages done 
and performed for the ſaid plaintiff, and at his like 
requeſt ; and alſo for the work and labour, care and 
diligence of the ſaid defendant, by him before then 
done and performed for the ſaid plaintiff, and at his 
like requeſt; and alſo' for money paid, laid out, 
and expended by the defendant for the ſaid plaintiff, 
and at his like requeſt ; and for money by the ſaid 
defendant before then lent and advanced to the ſaid 
plaintiff, and at his like requeſt; and for money 
by the ſaid plaintiff had and received to and for the 
uſe of the ſaid defendant, and for divers goods, 
wares, and merchandizes by the ſaid defendant be- 
fore that time ſold and delivered to the ſaid plaintiff, 
and at his requeſt ; and for money due and owing 
from the ſaid plaintiff to the ſaid defendant upon an 
account ſtated between them; which ſaid ſum of 
200. is ſtill due and owing from the ſaid plaintiff to 
the ſaid defendant, and out of which ſum he the 
ſaid defendant will at the trial of this cauſe, ſet off 
and allow the ſaid plaintiff ſo much againſt any 
demands to the ſaid plaintiff, to be proved at the 
ſaid trial, as will be ſufficient to ſatisfy ſuch demand, 
purſuant to the ſtatute in ſuch caſe made and pro- 
| vided, Dated the 11th day of November 1785, 
8 Yours, &c. 
To Mr. A. B. Plain- J. S. Defendant's 
tiff's Attorney. Attorney. 


In the Common Pleas. 
Edward Wills, Plaintiff, 


Between ; and 
Leonard Hill, Defendant, 
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Take notice, That the above defendant will, at Notice of ſet- off 


the trial of this cauſe, give in evidence and inſiſt, ↄn 
that he the ſaid defendant heretofore, to wit, in“ 


this preſent Trinity term, in the twenty-third year 


a judgment 
the K. B. 

N. B. Put the 
non aſſumpſit 
3 ä 9 of fiſt, 
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of the reign of our Lord the now King, in the 
court of our ſaid Lord the King, before the King 

| himſelf (the ſaid court then and ſtil] being holden at 
FW/tminſter, in the county of Middleſex), by bill, 
without the writ of our ſaid Lord the King, and by 
the conſideration and judgment of the ſame court, 
recovered againſt the above-named plaintiff 41 /. 103. 
which, in and by the ſaid court, were then and there 
adjudged to the ſaid defendant, for his damages 
which he had ſuſtained, as well by reaſon of the not 
performing certain promiſes and undertakings then 
lately made by the ſaid plaintiff to the ſaid defend- 
ant, and whereof he the ſaid plaintiff was convicted, 
as for his coſts and charges by him about his ſuit in 
that behalf expended, as by the record and proceed- 
ings thereof, remaining in the ſaid court of our faid 
Lord the King, before the King himſelf, to wit, at 
Weſtminſter aforeſaid, more fully appears; which 

' ſaid judgment is ſtill in full force and effect, not re- 
| verſed, ſatisfied, or otherwiſe vacated; and that un- 
| der and by virtue of the ſaid judgment, he the ſaid 
plaintiff, before and at the time of the commence- 
ment of this ſuit, was, and ſtill is, indebted to the 
ſaid defendant in a large ſum of money, 'to wit, in 
the ſum of 41 J. 105. recovered thereby; and out of 

j which ſaid ſum of money he the ſaid defendant will, 
i  atthe ſaid trial, ſet off and allow to the ſaid plaintiff 
1 ſo much thereof againſt any demand of him the ſaid 
1 plaintiff, to be proved at the ſaid trial, as will be 
ſufficient to ſatisfy and diſcharge ſuch demand, ac- 


| cording to the form of the ſtatute in ſuch caſe made 
| and provided. Dated, &c, 


Special Pleas, 


Non afſumpfit, * & ND the ſaid John, by J. B. his attorney, 
comes and defends the wrong and injury, 
when, Cc. and ſays, That he did not undertake 


and promiſe, in manner and form as the ſaid Richard 
| hath 


| | and the ſtatute 
| of limitations, 
1 
. 


Special Pleas, 


hath above thereof complained againſt him; and of 
this he puts himſelf upon the country, c. And 
for further plea in this behalf, the ſaid Zohn, by 
leave of the court here, for this purpoſe firſt had 
and obtained, according to the form of the ſtatute 
in ſuch caſe made and provided, ſays, that the ſaid 
Richard ought not to have or maintain his aforeſaid 
action thereof againſt him the ſaid Zohn, becauſe he 
faith, that he did not any time within fix years next 
before the day of ſuing out of the original writ of 
the ſaid Richard, undertake and prove in manner and 
form as the ſaid Richard hath above thereof com- 
plained againſt him; and this the ſaid 70hn is ready 
to verify, Wherefore he prays judgment, if the 
ſaid Richard ought to have or maintain his aforeſaid 
action thereof againſt him, Cc. Naſh Groſe. 


273 


And the ſaid Richard, as to the ſaid plea of the Replication, 


ſaid John, by him ſecondly above pleaded In bar, 


ſays, that he ought not to be barred from having N. B. Add the 
or maintaining his aforeſaid action thereof againſt ſiniliter to the 
him, becauſe he ſays, that the ſaid 7ohn did, with-— Wong. 


in ſix years next before the day of ſuing forth the 
ſaid original writ of him the ſaid Richard, to wit, 
on the day of in the year of our 
Lord 1785, at Meſiminſter aforeſaid, undertake and 

romiſe, in manner and form as the ſaid Richard 
Path above thereof complained againſt him; and 
this he prays may be inquired of by the country. 
And the ſaid John doth the like, &c. Therefore, 
as well to try this iſſue, as the ſaid other iſſue 
above joined, the ſheriff is . commanded, that he 


cauſe to come here, on the morrow of All Souls, 


twelve, &c. by whom, Cc. and who neither, &c, 
to recognize, &c, becauſe as well, Ec. 
J. G. B. 


- 


And the ſaid John, by R. P. his attorney, comes Plea of ſet-off 
and defends the wrong and injury, when, &c. and for money lent, 


ſays, that the ſaid — ought not to have his 


aforeſaid ceived, 


paid, laid out, 
and had and re- 


4 
JE 
; 

7 
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Special Pleas, 


aforeſaid action thereof maintained againſt him, be- 
cauſe he ſays, that the ſaid Richard, at the time of 
the ſuing forth of the original writ of the ſaid 
Richard againſt the ſaid John, and before, that is 
to ſay, on the firſt day of June, in the year of our 


Lord 1785, at Meſiminſter aforeſaid, in the county 
of Middleſex, was and ftill is indebted to the ſaid 


ohn in more money than the money due and owing 
from the ſaid John to the ſaid Richard, upon or by 
virtue of the ſeveral promiſes and undertakings in 
the ſaid declaration mentioned, (that is to ſay) in 
the ſum of 100/, of lawful money of Great Britain, 
for ſo much money of“ the ſaid Fohn, by the ſaid 
John to the ſaid Richard, and at his ſpecial inſtance 
and requeſt, before that time lent and advanced ; 
and in the further ſum of 100 J. of like lawful 
money, for ſo much money before that. time paid, 


laid out, and expended by the ſaid 7%n, to and for 


the uſe of the ſaid Richard, and at his ſpecial in- 
ſtance and requeſt; and in the further ſum of 1001, 
of like lawful- money, for money by the ſaid Ri- 
chard before that time had and received, to and 
for the uſe of the ſaid Fohn. And the ſaid John 
further ſays, that the ſaid ſeveral ſums of money ſo 
due and owing from the ſaid Richard to the ſaid 
ohn, as aforeſaid, exceed the damages ſuſtained by 
the ſaid Richard, by reaſon of the not performing 
the ſaid feveral promiſes and undertakings of. the 
ſaid John, in the ſaid declaration mentioned; and 
that out of ſuch ſeveral ſums of money, he the ſaid 
erg is willing, and hereby offers to ſet off and al- 
ow to the ſaid Richard, ſo much money as the 
damages ſuſtained by the ſaid Richard, by reaſon of 
the not performing the ſaid ſeveral promiſes and 
undertakings of him the ſaid n, mentioned in 
the ſaid declaration of the ſaid Richard, amount 
unto; and this the ſaid John is ready to verify. 
Wherefore he prays judgment, if the ſaid Richard 
ought to have his aforeſaid action thereof maintain- 
ed againſt him, Sc. _ Naſh Groſe. 
_ | | And 
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And the ſaid Richard ſays, That he, by reaſon Replication, 


of any thing by the ſaid John above in pleading al- 
ledged, ought not to be barred from having and 
maintaining his aforeſaid action thereof againſt the 
ſaid John, becauſe he ſays, that he the ſaid Richard 
was not, nor is indebted to the ſaid Fohn in man- 
ner and form as the ſaid John bath in his aforeſaid 
plea above alledged ; and the ſaid Richard prays, 
that this may be inquired of by the country; and 
the ſaid John doth the like, Sc. Therefore the 
ſheriff is commanded, that he cauſe to come here, 
on the morrow of All Souls, twelve, &c, by whom, 
Tc, and who neither, &c, becauſe as well, Fr. 


And the ſaid Fohn, by S. U. his attorney, comes Satisfaction 
and defends the wrong and injury, when, &c, and pleaded in dife 
ſays, That the ſaid Richard ought not to have or charge of the 


maintain his aforeſaid action thereof againſt him, 
becauſe he ſays, that after the making of the ſeve- 
ral promiſes and undertakings in the ſaid declara- 
tion mentioned, to wit, on the firſt day of ay, in 
the year of our Lord 1785, at London aforeſaid, in 
the pariſh and ward aforeſaid, the ſaid John then 
and there delivered to the ſaid Richard one hogſhead 
of ſugar, in full ſatisfaction and diſcharge of the 
ſaid ſeveral promiſes and undertakings in the ſaid 
declaration mentioned, and which ſaid hogſhead of 
ſugar the ſaid Richard then and there accepted and 
received, in full ſatisfaction and diſcharge of the 
ſaid ſeveral promiſes in the ſaid declaration men- 
. tioned ; and this he the ſaid John is ready to verify; 
wherefore he prays judgment, if the ſaid Richard 
ought to have or maintain his aforeſaid action there- 


of againſt him, &c, | 7. C. Bolton, 


And the ſaid Richard as to the ſaid plea of the Replication 


ſaid John, by him above pleaded in bar, ſays, That thereto. 


he, by reafon of any thing by the ſaid John above 
in his aforeſaid plea alledged, ought not to be barred 
from having and maintaining his aforeſaid action 
| T 2 thereof 
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thereof againſt him, becauſe. proteſting that the ſaid 
John did not deliver to him the ſaid Richard the 
laid hogſhead of ſugar in the ſaid plea mentioned, in 
full ſatisfaction and diſcharge of all, or any, or 
either of the ſaid promifes and undertakings in the 
{aid declaration mentioned: Nevertheleſs, for repli- 
cation in this behalf, the faid Richard ſays, that he 
did not receive or accept the ſaid hogſhead of ſu- 
gar, in full ſatisfaction or diſcharge of the ſaid pro- 
miſes in the ſaid declaration above mentioned, or 
of any or either of them, in manner and form as 
the ſaid Richard hath above in his aforeſaid plea in 
that behalf alledged ; and this the ſaid 7% prays 
may be inquired of by the country ; and the faid 
Richard doth the like, Sc. Therefore, &c. 

if Walker. 


Plea ef tender And the ſaid 7. by A. B. his attorney, comes and 
to the whole defends the wrong and injury, when, &c.; and as 
except 4. 25, in to the ſaid ſeveral promiſes and undertakings in the 
the declaration, ſaid declaration mentioned, except as to 4/, and 4s. 
parcel of the ſaid ſeveral ſums of money in the ſaid 
declaration mentioned, he the ſaid T. ſays, That he 
did not undertake and promiſe, in manner and form 
as the ſaid J. hath above thereof complained againſt 
him; and of this he puts himſelf upon the country: 
N. B. This is And as to 4/. and 45. parcel of the ſaid ſeveral ſums 
1 — 1 of money in the ſaid declaration mentioned, he the 
4 courts, ſaid T. ſays, That the ſaid F. ought not to have or 
a maintain his aforeſaid action in this behalf againſt 
1 him the ſaid T. to recover any further damages than 
A the faid 47. and 45. becauſe he ſays, That be the 
faid T. from the time of making the ſaid promiſes 
# and undertakings in the faid declarations mention- 
: ed; as to the ſaid 47. and 45. always hitherto was, 
and ſtill is, ready to pay to the ſaid J. the faid 
fum of 41. and 4s.; and the ſaid T. before the ſuing 
forth of the original writ of the ſaid J. to wit, on 


W Is” ear on nor 3 


e 
_ 2 
— 


4 the 22d day of April, in the ſaid year of our Lord 
4 1785, at, & ſaid county, tendered and 
iy | offered 0 fe W ins laid J. the ſaid 41, and 45. 5 
f 4 | which 
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which ſaid 4 J. and 45. he the ſaid F. then and there 
wholly refuſed to receive from the ſaid T.; and the 
ſaid T. now brings the ſaid 41. and 4 s. here into 
court, ready to be paid to the ſaid F. if he the ſaid 
7. will accept the ſame; and this he is ready to ve- 
rify; wherefore he prays judgment, if the ſaid F. 
ought to have or maintain his aforeſaid action there- 
of againſt him, to recover any more or greater da- 
mages than the ſaid 44, and 4 5. in this behalf, &c, 
J. Gs Bs 


And the faid F. as to the ſaid plea of the ſaid T. Replication. 
by him above pleaded, as to the faid 4/7. and 45. N. B. Join iſſue 
parcel of the ſaid ſeveral ſums. of money in the ſaid to the non aſ- 
declaration mentioned, ſays, That he, by reaſon of H. 
any thing in that plea alledged, ought not to be bar- 
red from having and maintaining his aforeſaia action 
thereof againſt him the ſaid T. to recover his full 
damages in this behalf; becauſe he ſays, that the 
ſaid 7. did not tender or offer to pay to the ſaid F. 
the ſaid 47. and 45s. in manner and form as the 
ſaid J. hath above in pleading alledged ; and of this 
he puts himfelf upon the country; and the ſaid T, 
doth the like, Sc. Therefore, &c. T. V. 


Join iſſue as to the non aſſumpſit, and at the end of If the plaintiff 
the plea of tender, ſay : And hereupon the ſaid plain- accepts the mo- 
tiff freely takes and accepts out of court here the 97 
the ſaid 4/. and 45 fo tendered and paid into court MN — 
as aforeſaid; therefore, as to the ſaid 4 J. and 43. muſt reply thus, 
the ſaid plaintiff is ſatisfied: and as to the trial of N. B. No ſer- 
the iſſue above joined between the parties aforeſaid, jcant's band 
the ſheriff is commanded, that he cauſe to come — 
here on the morrow of All Souls, twelve, &c, by 
whom, Cc. and who neither, Cc. becauſe as well, 

Oe. | | : 
And the ſaid Roger, by J. S. his attorney, comes Plea of a julgs 
and defends the wrong and injury when, Cc. and ment recovered 
fays, That the ſaid Charles ought not to have or — 4 * 
maintain his aforeſaid action thereof againſt him, a 
becauſe he ſays, that heretofore, to wit, in Trinity 

| 700 term, 
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term, in the twenty third year of his preſent ma- 
jeſty's reign, the ſaid Charles impleaded the ſaid 
Roger in the court of our lord the king, before the 
king himſelf, in a certain plea of treſpaſs on the 
caſe on promiſes, to the damage of the ſaid Charles 
of 601 on occaſion of the not performing the very 
ſame identical promiſes and undertakings in the ſaid 
declaration mentioned, and ſuch proceedings were 
thereupon had, in the ſaid court of our faid lord the 
king, before the king himſelf, at Meſimi iſter: that 
afterwards, to wit, in that very ſame Trinty term, 
in the twenty-third year aforeſaid, the ſaid Charles, 
by the conſideration and judgment of the ſaid court, 
recovered againſt the faid Roger in that plea, 60 /. 
for his damages which he had ſuſtained, on occa- 
ſion of the not performing the ſaid promiſes and un- 
dertakings in the ſaid declaration mentioned, and 
whereof the ſaid Roger was convicted, as by the re- 
cord and proceedings remaining in the ſaid court of 
our ſaid lord the king, before the king himſelf, at 
Meſiminſier aforeſaid, more fully appears; which 
ſaid judgment ſtill remains in full force, ſtrength, 
and effect, not in the leaſt vacated, ſet aſide, paid 
off, annulled, ſatisfied, or diſcharged, and this he 
is ready to verify by the ſaid record; wherefore he 


prays judgment, if the ſaid Charles ought to have his 


Replica'ion, 


aforeſaid action thereof maintained againſt him, &c, 
| T. Walter. 


And the ſaid Charles, as to the ſaid plea of the 
ſaid Roger, by him above pleaded, ſays, That he, 
by any thing in the above plea alledged, ought not 
to be barred from having or maintaining his afore- 


N. B. This is a ſaid action thereof againſt him the ſaid Roger, be- 


complete iſſue 
without a e- 


cauſe he ſays, that there is not any ſuch record of 


joinder, 2::0 may the ſaid recovery againſt the ſaid Roger at the ſuit of 
be made up of him the ſaid Charles, remaining in the ſaid court of 
our ſaid lord the king, before the king himſelf, at 
Meſiminſter aforeſaid, as he the ſaid Roger hath 
above in pleading alledged; and this he the ſaid 


Charles is ready to verify; wherefore he prays judg- 
| 7 men, 


courſe, 
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ment, and his damages, by occaſion of the pre- 

miſes aforeſaid, to be adjudged to him, c.; and N. B. Need not 
hereupon the ſaid Roger is commanded, by the ſaid = by a 
court here, that he have the ſaid record here on the * 
morrow of All Souls, at his peril; the ſame day is 

given to the ſaid Charles here, &c. 

And the ſaid S. ſays, That he, by reaſon of any Replication to a 
thing by the ſaid J. and VJ. above in pleading al- — 
ledged, ought not to be barred from having his in deb 
aforeſaid action againſt the ſaid J. and V. becauſe 
he ſays, that there is not any ſuch record of judg- 
ment aforeſaid recovered by the ſaid &. againſt the 
ſaid F. and W. remaining in the ſaid court of our 
lord the king, before the king himſelf, at Veſimin- 
ter aforeſaid, as they the ſaid F. and W. have above 
in pleading alledged ; and this he is ready to verify ; 
wherefore he prays judgment, and his debt, toge- 
ther with his damages, by reaſon of the detaining 
thereof, to be adjudged to him, Wc. And hereupon Need not be 
the ſaid J. and V. are commanded, that they have _ by _ 
that record here on the morrow of All Souls, at their Key, 816. 
peril; the ſame day is given to the ſaid S. here, &c. 

Says, That the ſaid William ought not to have plea of bank- 
or maintain his aforeſaid action thereof againſt him, ruptcy in the 
becauſe he ſays, that he the ſaid Thomas, after the defendant. 
14th day of May, which was in the year of our 
Lord 1729, to wit, on the firſt day of Auguſt, in 
the year of our Lord 1782, to wit, at London afore- 
ſaid, in, &c, became a bankrupt, within the in- 
tent and meaning of the ſeveral ſtatutes made, and 
now in force, concerning bankrupts ; and that the 
ſeveral cauſes of action aforeſaid, in the ſaid decla- 
ration mentioned, did, and each, and every of them, 
did, accrue before ſuch time as he the ſaid Thomas 
became a bankrupt, to wit, at London aforeſaid, in, 
Sc. and this he the ſaid Thomas prays may be in- 
quired of by the country, &c., 

| | | N. Groſe. 


And the ſaid James, by Thomas Medley, his at- piea 327 tie be- 


torney, comes and defends the wrong and injury, cord to an action 
| T 4 when, onthe judgment, 
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Need not have 
ſerjeapt's hand, 
2 Black. Rep. 
$16, 2 Will, 


74. contra. 


Replication. 


Special Pleas. 


when, Sec. and ſays, That the ſaid Foe! ought not 
to have or maintain his aforeſaid action thereof 
againſt him the ſaid James, becauſe he ſays that 
there is not any ſuch record of recovery againſt him 
the ſaid James, at the ſuit of the ſaid Joel, in man- 
ner and form as the ſaid Foe! hath above declared 
againſt him the ſaid James; and this he is ready to 
verify; wherefore he prays judgment, if the ſaid 
Joel ought to have or maintain his aforeſaid action 
thereof againſt him, &c. 

And the ſaid 7%, as to the ſaid plea of the ſaid 
2 ſays, That he, by reaſon of any thing by 

im alledged, ought not to be barred from having 
or maintaining his aforeſaid action thereof againſt 
him the ſaid James, becauſe he ſays that there is 
ſuch a record of recovery againſt him the ſaid James 


remaining in the ſaid court of the bench here, in 


manner and form as the ſaid Joel hath by his de- 
claration above alledged ; and this he the ſaid Foe! 
is ready to verify by the ſaid record, and that the 
ſame may be inſpected by the Juſtices here, &c.; 
and becauſe the ſaid Foe] hath not here ready the 
ſaid record to be produced, day is given to the faid 
Joel here, until on the morrow of St. Martin, to 
have the ſame before the ſaid juſtices here; the ſame 
day is given to the ſaid James here, c. 


Whenever the plea is ſigned by a ſerjeant, the 
replication muſt alſo be ſigned. Barnes 365. 

If a rejoinder merely concludes to the country, as 
3 1 _—_—y no occaſion for a ſerjeant s hand, 


Pzoceedings 


231: 


PÞ2oceedings on an Jſſue of 
Nul tiel Recozd. 


Firſt, Upon the Plea of a Judgment re- 


covered in another Court, 


HERE the judgment upon an iſſue of aul when the ifve 
tiel record is in debt, the rule ſhould be, on ul tiel record 
c unleſs cauſe within four days,” that the defend- * the 
ant may have that time to move in arreſt of judg- 
ment; but where the judgment is interlocutory, 
that reaſon fails, and a rule peremptory is given by 
the ſecondary, becauſe the defendant may move in 
arreſt of judgment after the inquiry executed. 
Where the proceeding is by original, and a general 
return day is given to bring in the record, the de- 
fendant ought to be called to bring in the record at 
the riſing of the court oz that day, unleſs it happens 
on the Sunday, then on the next day; and if he fail, 
you have the rule of courſe, You may give the day of giving the 
in a replication on a general return yourſelf, ſo as day in the re- 
you make it four days after the delivery of the iſſue, Plication. 

But where the proceeding is by bill, and the day 17 by bill, the 
given to bring in the record is a day certain, the defendant muſt 
record cannot be brought in after that day: But bine an ge 
note, you may have another day appointed n/; cauſa, next day. 
which the ſecondary gives you. 

Upon delivery of the iſſue of nul tiel record, which How to proceed 
is ingroſſed on the treble penny ſtamp paper, if the —_—— — 
action be in caſe, you may indorſe thereon, 
„ That in caſe judgment be given for the plaintiff, a 
« writ of enquiry will be executed on ſuch a day, as 
well as upon a joinder in demurrer ; and if the de- 
fendant's attorney does not pay for ſame, fign judg- 
ment. If he pays for the iſſue, then get a roll from 
the prothonotaries of the ſame term iſſue is joined; 

Enter the whole iſſue thereon, file warrants of at- 
| torney, 
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torney, then take the roll to the prothonotaries, 
pay for the entries according to the length or count, 
and docket ſame; leave it with Mr, Sh:rweed, with 
a fee of 36. 44. who will take ſuch roll to Meſimin- 
ſter; the ſecondary will then order the crier to call 
the defendant to produce the record mentioned in 
the plea ; at night draw up rule with the fecondary, 
pay 8s. 64.; take a tieble penny ſtamp paper, enter 
part of the declaration thereon, and then go to the 
prothonotaries, and the clerk will ſign interlocutory 
judgment; pay prothonotary 25.; clerk of the 
judgments 25. ; then proceed to execute enquiry, if 
notice is given on the back of the iſſue ; but if not, 
you will then give notice forthwith, and proceed as 
under title interlocutory judgment. : 

If in debt. Tf the action be in debt, enter the proceedings on 
the roll as before; file warrants of attorney, and 
ſign judgment on a double half crown ftamp paper; 
tx the coſts, and ſue out execution. N. B. The 
ſecondary fir/t certifies upon the rule, at. the expira- 
tion ¶ the four duys, that no cauſe hath been ſhewn ; 
which certificate you produce to the prothonotaries 
clerk at the time of ſigning judgment. 


Second, Where defendant pleads Nul tiel 
Record to an Action on the Judgment in 
this court, | 


How to ro- Uron delivery of the iſſue, enter the proceedings 
| _ on the roll, and docket fame ; which being done on 
| the day given by the record, have the roll of the judg- 
| ment upon which you declare ready filed in the treaſury ; 
| ſpeak to Mr. Hopkins, or one of the criers, to bring 
ſame into court; pay him 64, Mr. Stubbs 25. 
then the ſecondary on reading the iſſue joined, and 
the roll upon which the action is founded, will, in 
the evening, draw up a rule for judgment, which 
| expires in four days; pay him 85. file warrants of 


attorney, and ſign judgment at the prothonotaries 
on 


of Nul tiel Record. 


on a double half-crown ſtamp paper; pay protho- 
notaries 3s. 4d. clerk of the judgments 25. 


N. B. Where any perſon pleads a judgment or Term and num - 
ber roll to be 


pleading the ſame ſhall, upon demand, give the at- given, 


matter of record in the ſame court, the party ſo 


torney for the plaintiff a note in writing of that term, 
and number roll whereon ſuch judgment or matter 
of record is entered and filed ; and in default there- 
of, ſuch plea is not to be received, Pract. Reg. C. 
P. 245. 


Upon the iſſue of nul tiel record, if the record be County palatine, 
in a county palatine, there ſhall be a writ to the 


chamberlain to certify, &c. Cliff. Ent. 148.; the 
like if it be in an inferior court, Bro. Vad. Mecum. 
244. If the officer does not, there ſhall be a rule 
for that purpoſe. Palm. 562. | 

In this court, you cannot, after once a plea has 
been pleaded, plead any other as you do in the 
King's Bench, without ſpecial leave of the court. 


Replication, Rejoinder, Sur- 
rejoinder, Rebutter, &c. 


HERE is no preciſe time fixed upon for reply- To compel 


ing, Sc. the party who is to do the act gives 
a rule for that purpoſe, and the other muſt, within 
four days, reply, &c. if not, a demand being made 
in writing, judgment, for want thereof, may be 
ſigned; and in order to compel the plaintiff to re- 
ply, &c. a rule is to be given for that purpoſe, thus, 
Denn v. Fenn, Rule to reply. A. K. attorney. Take 
this to the ſecondary's office, Mr. $4:nn, pay 1s. 10d. 
which expires in four days (if the proceedings have 
2 laid dormant four terms); then make a demand 

us; 


In 


plaintiff to res 
ly, &cCc. 
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Demand. 


If no proceeding 
ter four terms. 


Within what 
time a rule may 


be given. 


Demurger con- 
feſſes the facts 
as Rated, 


Either general or 


ſpecial, 


J. 20.3 but by a general demutrrer the party does 


Replication, Rejoinder, &c. 
In the Common Pleas, Denn v. Feun. The Defendant 


demands a replication in this cauſe, by yours, &c. 
A. K. Attorney for the Defendant, 

When the time js expired, and the replication is 
not delivered to you, ſearch firſt at the prothono- 
taries office; and if not filed there, ſign judgment on 
a double half-crown ſtamp. paper; but file only one 
warrant of attorney in theſe caſes, the plaintiff be- 
ing out of court. | 

If no proceedings have been had for four terms, 
then there muſt be a whole term's rule to reply given, 
Sc. (unleſs the cauſe has been ſtaid by injunctidn 
or privilege), then it muſt be given before the eſ- 
foign day. | 8 

A rule to reply, rejoin, &c. may be given at any 
time in term, or within /axteen days after, unleſs in 
Eater term, then in ten days. 

N. B. If you want time to reply, &c. a judge's 
ſummons may be had for that purpofe, and draw up 
order as in other caſes, 


Demurrers, 


T has been already obſerved in the hiſtorical part 
of the proceedings in this court, that a demurrer 
confeſſes the facts as ſtated by the oppoſite party to 
be true; but denies that by the Jaw ariſing upon 
thoſe facts, any injury is done to the plaintiff, or 
that the defendant has made out a legitimate excuſe 
according to the party which firſt demurs, demoratur, 
reſts or abides upon the point in queſtion. 

A demurrer is either general or ſpecial, and both 
muſt be ſigned by a ſerjeant, and in caſe of excep- 
tion to the form or manner of pleading, the party 
demurring muſt ſet forth the cauſe of demurrer, or 
wherein he apprehends the deficiency to conſiſt, 
which is called a ſpecial demurrer, R. M. 1654. 


not 
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hot ſhew any particular cauſes of demurrer : for if in 
the pleadings a matter is inſufficiently alledged, fo 
that the court cannot give certain judgment upon it, 


general demurrer will ſuffice; and for want of 


ſubſtance a general demurrer is good. 
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By ſtatute 27 Eliz, c. 5, ** It is enacted, that After demurrer 


ſes . joined, the 
after demurrer joined, the judges ſhall proceed ; 75 10 gie 


and give judgment according as the right ſhall jasgment ac- 


appear, without regarding any imperfection, de- cording to right, 


fect, or want of form in any writ, return, plaint, Vithout, &e. 


declaration, or other pleading, proceſs or cauſe 

of proceeding (except thoſe only which the 

party demurring ſhall ſpecially and particularly 

ſet down and expreſs with his demurrer); and 

that upon ſuch demurrer joined and entered, the 

court ſhall amend all ſuch imperfections, defects, 

and wants of form, other than thoſe which the 

party demurring ſhall Pg aſſign.” 

By the 4 & 5 Anne, c. 16. No exception ſhall Theſe extep- 
be taken on a general demurrer of an immaterial ties fall not 
traverſe, default of entering pledges upon any bill a general de- 
or declaration, default of alledging of the bring- murrer. 
ing into court any bond, bill, indenture, or other 

deed mentioned in the declaration or other plead- 

ing; default of alledging of the bringing into 

court letters teſtamentary, or letters of adminiſ- 

tration, the omiſſion of vi et armis, et contra pa- 

cem, or either of them; or the want of averment 

of hoc paratus eft verificare, or hoc paratus eft veri- 
' ficare per recordum, or for not alledging prout 

2 per recordum, or matters of the like nature.“ 

ut for theſe defects a ſpecial demurrer muſt be de- 


livered over, 


A demurrer, after it is ſigned by a ſerjeant, muſt Engroſſed and 


be engroſled on a treble penny ſtamp paper, and either delivered. 
filed with, the prothonotaries (for which pay 25.) or 
delivered over to the oppoſite attorney ; if it be a 
demurrer for want of form only, the attorney may, 
for want of coſts, have leave to amend by a ſum- 


mons before a judge; if he chooſe to argue it, then If argument to 


he may either join in demutrer, by making up the de- malte up the 


murrer - 


be regarded on 
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murrer book, containing the declaration, demurrer, 
and joinder, and deliver it to the attorney on the 
other fide; who is to pay for ſame, beſides ſtamps, 
4d. per ſheet, and alſo for entering his pleadings and 
warrant of attorney, or may wait for a rule to join 
. 
9 But if the plaintiff's attorney will not join in de- 
deliver the book murrer, or deliver the demurrer book with the 
for argument, joinder thereon, then, in order to compel him to 
how to proceed. join in demurrer, a rule muſt be given at the ſe- 
condaries for that purpoſe (pay 1s. 104.), which 
expires in four days, and make a demand thereof the 
ſame as replication ; if he deliver the joinder, then, 
in order to compel him to go to argument, apply to 
the ſecondaries for a rule that he may enter the de- 
murrer upon record within a given day, or that you 
may do it for him; a copy of which being ſerved, 
he may make his election; if he does not, you may 
proceed to make up the book, and deliver ſame; 
but you cannot make him pay for the pleadings, nor 
ſign judgment for want thereof; therefore proceed 
to move for a cor ſilium to argue the demurrer, the 
ſame as if you was attorney for the plaintiff. 
How to proceed The plaintiff's attorney having joined in demur- 
to argument. rer, and the book delivered, the next ſtep to proceed 
to argument is to make an entry of all the book on 
a roll of the ſame term the iſſue is joined in demur- 
This will fave rer, Which you get of the prothonotaries ; file war- 
| eee rants of attorney, docket the roll at prothonotaries, 
poſt terminum, pay for the entries 8d. per ſheet; this done, make a 
brief on a ſlip of paper, and write thereon the name 
of the cauſe, number roll, and the ſerjeant's name 
(ge 105: 64.) © To move for a conſilium,“ (a day for 
arguing the demurrer) ſpeak to Mr. Sherwood to 
take it to //e/tmin/ter-hall (pay 3s. 4d.), and on 
the motion being handed to the ſecondary, he will 
mark the roll as read in court; in the evening go to 
the ſecondaries office, and get rule drawn up (pay 
55. ), a copy of which fervg on the defendant's at- 


: torney, and at the time of drawing up the rule, ſet 


the cauſe down for argument (pay 15.) ; this being 
done, 


- 
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done, copies of the demurrer book are to be deli- 
vered to the judge, by the plaintiff's attorney, pur- 
ſuant to the following rule; pay judges clerks 25. 
each, and copy on brief paper the book for a ſer- 
jeant to argue it. 
By rule Mich. 6 Geo. 2, lt is ordered, That Plaintiff's at- 
& from and after the laſt day of this term the plain- —_—_— 3 
ce tiff's attorney ſhall deliver all the demurrer books munter books to 
to the lord chief juſtice and the reſt of the juſ- the judges. 
&« tices of this court, and the defendant's attorney | 
„ ſhall pay the plaintiff's attorney for two of the 
* ſaid books, two days at leaſt before the day ap- 
« pointed for arguing ſuch demurrer, or the de- 
« fendant ſhall not be heard by his counſel when 
c his cauſe comes on to be argued, unleſs ſuch 
«© payment be made as aforeſaid,” 
For the future, in all demurrer books delivered 
to the judges, let the counſel's names be inſerted 
who ſigned the pleadings, and let the number roll 
and day of argument be ſet down on the outſide of 
each book, Trin. 17 and 18 Geo, 2. Barnes 164. 
By rule Trin. 10 Geo. 1. It is ordered, That If defendant de- 
© jn all caſes where the defendant demurs to the — 
& plaintiff's declaration, the defendant's attorney ſhall accept no- 


& or clerk in court ſhall be obliged to accept of no- dice of executing 
an enquiry on 


& tice of executing the writ of enquiry on the back of joinder, 


& back of the joinder in demurrer. And in Caſe or where plain- 


& where the defendant pleads ſuch a dilatory plea, _ i 


that the plaintiff is obliged to demur to, that in feadant's plea, 


„ ſuch a caſe the defendant's attorney, or clerk in then on the bac 


& court, ſhall be obliged to accept of notice of * ſuch demur- 
© executing a writ of enquiry on the back of ſuch * 
& demurrer.” 

If upon argument judgment goes for the plaintiff, If judgment be 


for the plaintiff, - 


draw up the rule with the ſecondary, and if the ac- then how to 
tion be in caſe, treſpaſs, or the like, the judgment proceed in caſe, 
is only interlocutory, and not final, which ſign with 

the prothonotary on a treble penny ſtamp paper, give 

notice of executing a writ of enquiry, and proceed 


to the execution thereof, and to final judgment. 
But 
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If in debt. But if the aQion be in debt, then ſign judgment 
on a double half crown, enter an incipitur thereon, 
and get it marked by the clerk of the warrants ; 
then take it to the prothonotaries, and the clerk 
will ſign the judgment; pay in all 5s. 4d. tax the 
coſts, and then you are at liberty to ſue out exe- 
cution. 

Jodgment wuſt Plaintiff obtained judgment upon arguing a de- 

AI murrer in an action upon the caſe, and procgeded 

1 you to execute a writ of enquiry, without getting judg- 

can give notice ment ſigned by the prothonotary, which the court 

of enquiry. held irregular, and ſet aſide enquiry. Barnes 229. 

Demurrer to If there be a demurrer to part, and an iſſue as to 

part, and iſſue the other part, the iſſue generally ſtays till the de- 

as to the other _ K | >. -Y. . / 

part; demurrer murrer is argued ; but it may be tried firſt. 


argued firſt, , , . | 
. It will be irregular to move for a conſilium before 


move for « con- the paper book is delivered to the defendant's at- 
filium before torney, and court ordered a cauſe to be ſtruck out 
book delivered. of the paper for this irregularity. Barnes 163. 

After order for If the defendant be bound by rule of court, or order 
ee of a judge, to plead an iſſuable plea, and the plain- 
mur to the re- tiff replies, he may, notwithſtanding, demur to the 


plication, if replication, if there is a teal cauſe. 
there be real 


cauſe. : 5 3 | 
Entering cauſes It is ordered, that no cauſe, in any term aftet 


to be argued, the end of this term, be put in the book of this 
court to be argued after the laſt day of argument, 
« unleſs the court be thereupon moved, and ſhall 
& order it.” R. T. 12 Geo. 1. 
No argument There can be no argument on the four laſt, and 
4 Taft, and 4 four firſt days of the term. | 


firſt days, 
In the Common Pleas. 
Trinity Term, in the 25th year of the 
TE reign of King George the Third. 
A general de= Middleſex, (ſſ.) John Denn, late of Weſtmin/ter, 
__ in the ſaid county, yeoman, was attached to anſwer 
murrer is to the Richard Fenn in a plea of treſpaſs on the caſe (go to 
declarations the end of the declaration) ; then ſay, 
And the ſaid John, by J. T. his attorney, comes 
and defends the wrong and injury, when, wg 
2 aysg 


Demurrer, 


Demurrers. 
ſays, that the ſaid declaration, and the matters therein 
contained, are not ſufficient in law for the ſaid 
Richard to have or maintain his ſaid action againſt 


the ſaid John, to which declaration the ſaid John 
hath no need, nor is he obliged by the law of the 


land to anſwer ; wherefore, for want of a ſufficient N. B. A general 


declaration in this behalf, the ſaid Fohn prays judg- 


emurrer, 6 
well as a ſpecial 


ment, and that the ſaid Richard may be barred from one, muſt be 


againſt him, &c, 


Thomas | Walker, 


And the ſaid Richard ſays, That the declaration Joiader, 


aforeſaid, and the matters therein contained, are 
ſufficient in law for the ſaid Richard to have his 
aforeſaid action thereof maintained againſt the ſaid 
John; which ſaid declaration, and the matters 
therein contained, the ſaid Rrchard is ready to verif 
and prove, as the court ſhall award; and becauſe 
the ſaid John hath not anſwered the ſaid declaration, 
the ſaid Richard prays judgment, and his damages 
by occaſion thereof to be adjudged to him, &. And 
becauſe the juſtices here will adviſe themſelves of and 
upon the premiſes, before they give their judgment 
thereon, day is therefore given to the ſaid parties 
here, until in eight days' of the Holy Trinity, to heat 
their judgment thereon, for that the ſaid juſtices 


here ate not yet adviſed thereof, Sc. 


ee and maintaining his aforeſaid action thereof — by a ſet 


And the faid I. as to the faid plea of the ſaid Demurrer to a 


C. by him above pleaded in bar, ſays, that the plea '® 


aforeſaid, in manner and form as the ſame is above 
pleaded, and the matters therein contained, are not 
ſufficient in law for the ſaid C. to bar the ſaid 4. 
from having or maintaining his aforeſaid action 
thereof againſt him the ſaid C.; and that the ſaid A. 
is not under any neceſſity, nor is he bound by the 
law of the land, in any manner to anſwer thereto, 
and this he is ready to verify; wherefore, for want 
of a ſufficient plea in this behalf, the ſaid A. prays 

| © judgment 
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Demurrer to a 
replications 


foinder, 


court ſhall award. 
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judgment, and his damages, by reaſon of the pre- 
miles, to be adjudeed to him, c. To i#» 

And the ſaid Jahn ſays, that the faid plea of the 
ſaid Henry, by him above pleaded by way of reply 
to the ſaid plea of him the ſaid John, by him above 
pleaded in bar, and the matters therein contained, 
are not ſufficient in law for him the ſaid Henry to 
have or maintain his aforeſaid action thereof againſt 
him the ſaid John; and that the ſaid plea fo plead- 


ed in reply to the ſaid plea of the ſaid John by him 


above pleaded and ſet forth, he the ſaid John is un- 
der no neceſſity nor in any wiſe bound by the laws of 
this realm to anſwer; and this he the ſaid Fobn is 
ready to verify; wherefore, for want of a ſufficient 


Teplication in this behalf, he the ſaid John prays 


judgment; and that the ſaid Henry may be barred 
from having and maintaining his aforeſaid action 
thereof againſt him the ſaid John. And for cauſes of 
demurter in law, according to the form of the ſtatute 
in ſuch caſe made and provided, he the ſaid Jahn 
ſhews to the court here the following cauſes, (that is 
to ſay,) for that the ſaid plea of the ſaid Henry, by 
him above pleaded by way of reply to the ſaid plea 
of him the ſaid. Jahn, by him above pleaded in bar, 
concludes to the country, whereas the ſame ought 
to have concluded to the court with an averment 
and prayer of damages, and not to the country ; 
and alſo for that the ſaid plea of him the ſaid Henry 

by him above pleaded by way of reply to the ſaid 
plea of him the ſaid 7ohn, by him above pleaded in 
bar as aforeſaid, is in many other treſpects impeifect, 
inſufficient, and wants form.  Nafh Greſe, 


And the ſaid Henry faith, That the laid plea by | 
him the ſaid Henry, in manner and form afore- 
ſaid above by replying, pleaded; and the matter 
therein contained are ſufficient; in law, for the ſaid 
Henry to maintain bis ſaid action againſt the ſaid 

ahn, which plea, and the matter therein contained, 
the ſaid Henry is ready to verify and proye as the 
And becauſe the ſaid 7% doth 
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not anſwer to the ſame plea, nor doth In any man- 
ner deny the ſame, the ſaid Henry prays judgment 
and his damages, by reaſon of the premiſes to be ad- 
Judged to him, &c. J. Water, 


And becauſe the juſtices here will adviſe them- 
ſelves of and upon the premiſes, before they give 
their judgment thereon, day is given to the parties 
here until in fifteen days of Saint Hilary, to hear their 
Judgment thereon, for that the ſaid juſtices here are 
not yet adviſed thereof. At which day here came Continuance 
as well the ſaid Henry as the ſaid Y, by their at- over and judg- 


tornies aforeſaid, and hereupon the premiſes being — m 


feen, and by the juſtices here fully underſtood, it 
ſeems to the ſaid juſtices here, that the ſaid replica- 
tion, and the matters therein contained, are ſuffici- 
ent in law for the ſaid Henry to have his aforeſaid 
action maintained againſt him the ſaid Zohn, as the 
ſaid Henry hath above alledged. Thercfore it is 
conſidered, that the ſaid Henry recover againſt the 
ſaid John his damages, by occaſion of the not per- 
forming the ſaid ſeveral promiſes and undertakings: 
but becauſe it is unknown what damages the faid 
Henry hath ſuſtained by occaſion of the not perform- 
ing the ſaid ſeveral promiſes and undertakings, it 
is therefore commanded to the ſheriff, &c; ¶ Vide title 
judgment by default, and final judgment thereon, ) 


Jllue, 


HERE are two caſes in which the plaintiff 
may make up an iſſue forthwith, - without 
waiting for a rejoinder ; 1ſt, When the plea of de- 
fendant concludes to the country, the plaintiff may 
add the fimiliter forthwith, and deliver ifſue, and Vide rule 
notice of trial: 2dly, When the plaintiffs repli- =» * 
cation concludes to the country, he may join the res 1 
ſimiliter, make up the iſſue, and give notice of tice of trial. 
trial forthwith : but if on delivery, the defendant's 
Ts U 2 dattorney 
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How to make 


up the iſſue, 


What defend- 
ant's attorney to 


Faq. 


Illue. 


attorney does not pay for it, he then muſt give a 
rule with the ſecondary to rejoin, which expires in 
four days; and in that time, if he does not ſtrike 
out the ſmiliter, and deliver a demurrer, the iſſue is 
well delivered; and if not paid for on demand, judg- 
ment may be ſigned. If he does ſtrike out the fi- 
militer, and demur to the replication, then he returns 
ſuch iſſue back again to plaintiff's attorney, and 
writes on it thus, I have flruck out the ſimiliter, 
% and demurred to the replication ;”” and deliver the 
demurrer at the ſame time. If defendant's attorney 
pays for the iſſue ſo delivered, it is an acceptance of 
it, and he waives a demurrer. | 

A frivolous demurrer to the replication, after a 
Judge's order for time to plead, is not a good rejoin- 
der, 2 Black. Rep, 923. and judgment may be ſigned, 
Barnes 168. Neſbitt v. Farmer; but if to the merits, 
it is good, Ibid. | 
In any other caſe, the iſſue cannot be made up 
until there is a complete ifſue joined between the 
parties, | | 

In this court, the attornies themſelves make up 
the iſſue in form, and deliver to defendant's attorney 
a copy thereof, on treble penny ſtampt paper; he 
paying for the ſame after the rate of 4d. per ſheet (72 
words,) and the duty; beſides the entry of his 
plea, if ſpecial, 8 d. per ſheet, if it was not filed, and 
ſo rejoinder, &c. ; but if the general iſſue, only 25. 
and for filing his warrant of attorney 8 d. Note, if 
the iſſue be of the ſame term with the declaration, 
and the defendant has paid for one copy of the de- 
claration, he is to pay for a copy of the declaration 
again, as well as all the other pleadings ſubſequent 
to the declaration, although in ſome books it is laid 
down the contrary. 

If the plaintiff has entered an appearance accord- 
ing to the ſtatute, he may charge it on the back of 
the iſſue; and if the defendant's attorney will not 
pay for it, he may ſign judgment; and if the iſſue 
be overcharged, the defendant's attorney may m—_ 
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what is really due, and plaintiff cannot ſign judg- 
ment. Barnes 263. 

Where the defendant is a priſoner, and he pleads Priſoners do not 
in perſon, the plaintiff cannot ſign judgment for not P. 
paying for a copy of the iſſue or demurrer book. 

In country cauſes the iſſue muſt be delivered to In country 
the agent in town, and not to the attorney in the cauſes, to whom 
country; and when it has been agreed between the —— 
country attorn ies, that the iſſue ſhould be deliver- s 
ed in the country and has been afterwards tendered 
to the agent in town, and not paid for, judgment 
has been ſigned, and held regular. Barnes 240. 

But where the defendant has pleaded by his coun- 
try attorney, and if not paid for by him, judgment 
may be ſigned, 

Every attorney ſhall enter his warrant of attorney Attorney to en« 
in every ſuit upon record in court, on pain of 10 J. ter his warrant 
and further puniſhment by impriſqnment at the diſ- n record. 
cretion of the court. 30 H. 8. c. 30. /. 2. 2 & 3 
Ed. 6. c. 32. 18 Eliz. c. 14. / 3. | | 

Warrants of attorney are to be filed of the term pen to be fl- 
wherein any exigent is awarded, demurrer or iſſue ed. 
joined, or judgment entered, which ſhall firſt happen, 
and to be filed upon or before the efloign day of 
every Trinity term; and within twenty-one days 
after the end of every other term, R. H. 14 & 15 
Car. 2. | 
Every plaintiff's attorney who ſhall proſecute any Defendant's at- 
cauſe to iſſue, ſhall, upon the delivery of the copy of gigen receipt 
ſuch iſſue, receive of the defendant's attorney the for fling wir? 
fee for filing his warrant therein; and in caſe the rant, | 
_ defendant's attorney ſhall refuſe to pay for the ſame, 
the plaintiff's attorney may fign his judgment in like 
caſe, as if the defendant's attorney had refuſed to pay 
for the copy of the iſſue, or the entry of his plea ; 
and the plaintiff's attorney ſhall file as well the de- 
fendant's as the plaintift's warrant of attorney. 

R. H. 2& 3 Fac. 2. | 

The plaintiff's attorney, in any action or ſuit, Plaintiff to file 
ſhall file his warrant of attorney with the proper — de 
officer, the ſame term he declares ; and the defend- fendant the term 
| U 3 ant's he appears, 
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ant's attorney ſhall file his the ſame term he appears, 
Stat. 4 & 5 Ann. c. 16. 
Now let alone The warrants of attorney are now let alone till 
till iſve entered the record is going to be 'palled; or judgment ſigned, 
or judgment, R. V. 5 Geo. 2. 
If attorney is not If the attorney is not to be found, the iſſue may 
yr + ive may be left in the office, and mult be paid for at defen- 
"has rin the of qantꝰ's peril on demand. 1 Barnes 166. 
The method of making up the iſſue in this 
court, 1s like that of the King's Bench, by original, 
provided the proceedings are by original. 
N. B. The practice of this court is to make up 
the iſſue the fame term in which it is joined, al- 
though the plea be delivered many terms back. 


Tn the Common Pleas, 
Trinity Term, in the 25th year of the 
- reignof King George the Third, 

Iffue by original, Mill: ſex, to wit. Richard Fenn, late of Meſl- 
minſter in ihe ſaid county, yeoman, was attached to 
anſwer John Denn, of a plea of treſpaſs on the caſe 
(here go to the end of the declaration, “ ſuzt, 
&c. . 

Then begin a new line, and enter the plea, if it 
be the general iſſue, thus: 

Ples. And the ſaid Richard, by Robert Sprggott, TH at- 
torney, comes and. defends the wrong and injury, 
when, Sc. and ſays that he did net undertake and 
promiſe, in manner and form as the ſaid Fobn hath 
above thereof complained againſt him, and of this 

| he puts himſelf upon the country; and the ſaid 

Award of the John Denn doth the like. Therefore the ſheriff is 

— "commanded, that he cauſe to come here, in three 
weeks of the Holy Trinity, twelve, &c, by whom, 
Sc. and who neither, &c, to recognize, &c. be- 
cauſe as well, &c. 

N. B. The award of the. werire is on the general 
return day before the trial, if for the ſittings after 
term ; if in term, then the firſt return of the term. 

If there are ſpecial pleadings, viz. plea, replication 
rejoinder, &c, they mult be entered exactly follow- 

ing 


| J ſue, 


ing each other, as they are delivered; and in the 
margin of the iſſue name them, as, plea, replication,” 


&c. 
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Where there are two or more iſſues joined, then, Where there are 
after the words, and the ſaid plaintiff doth the like, o or more if 


add theſe—Therefore as well to try this iſſue, as 
the ſaid other iſſue above joined, the ſheriff is com- 
manded, that he cauſe to come here, in three weeks 
of the Holy Trimty, twelve, &c. by whom, &c. and 
who neither, &c, to recognize, Oc. becauſe as well, 


Se. 


Hei to make up an iſſue, where the defendants plead 
ſeparately. —In this caſe, you add to each copy of the 
iſſue the two pleas, and join the /imiliter to each of 
them, and then ſay, Therefore, as well to try the 
iflue above joined againſt the ſaid 7 Denn, as 
the ſaid other iſſue above joined againſt the ſaid 7ob 
Nowell, the ſheriff is commanded, that he cauſe to 
come here, in, &c. (as above.) 


How again/! two defendants, where one lets judg- 
ment go by . ee and the other pleads. Go to the 
end of the plea pleaded by the defendant, and add 
the ſimiliter thereto; then ſay, And the ſaid Fob, in 
his own perſon, comes and defends the wrong and 


ues, how to 
make vp iſſue. 


injury, when, &c. and ſays nothing in bar or pre- 


cluſion of the ſaid action of the ſaid Fames, by 
which the ſaid James remains therein undefended 
againſt the ſaid Job, for which the ſaid James ought 
to recover againſt the ſaid Fob his damages, by rea- 
ſon of the premiſes; but becauſe it is unknown to 


the court here what damages the ſaid James hath 


ſuſtained by the means aforeſaid; and becauſe it is 
alſo at preſent unknown to the court here, whether 
the ſaid Fohn will be convicted of the premiſes upon 
which the above iſſue is joined between the ſaid 
James and the ſaid John, or not; and becauſe 
it is neceſſary and convenient that there be but 
one taxation of damages in this ſuit; therefore 
let the giving of judgment in this behalf be ſtayed, 
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until the ſaid iſſue between the ſaid James and Fohn 
be determined; and as well to try the iſſue above 
joined between the ſaid James and John, as to in- 
quire againſt the ſaid Fob, what damages the ſaid 
James hath ſuſtained in this behalf; the ſheriffs 
are commanded, that they cauſe to come here, in 
three weeks of the Holy Trinity, twelve, &c, by 
whom, Oc. and who neither, &c. becauſe as well, 
Sc. | 
Jurors to come By Stat, 4 & 5 Ann. c. 16. The jurors are to 
rrom the proper 66 come from the proper county where the iſſue is 
ry & triable;” but this does not extend to actions on 
penal ſtatutes, | 
If the venue is in a county palatine, there muſt 
be an award of a ſpecial venire and mittimus, as fol» 


lows: | 
Ifue in a county I herefore let a jury be made thereof; and be- 
palstine, cauſe the ſaid iſſue between the parties aforeſaid 


ought to be tried by men of the county palatine of 
Lancaster, to wit, of the ſaid county, where the writ 
of our ſaid Lord the King doth not run, and not 
elſewhere ; therefore to try the iſſue between the 
parties aforeſaid above mentioned, let the record of 
the plaint aforeſaid be ſent to his majeſty's juſtices 
of the ſaid county palatine of Lancaſter, fo that the fame 
| Juſtices, by his ſaid majeſty's writ of that county, be 
duly made out, and to the ſheriff of the ſame county 
directed; do command the ſame ſheriff, that he 
cauſe twelve good and Jawful men, of the body of 
the ſaid county of Lancaſter, to come before the 
ſaid juſtices, at their next general ſeſſion of aſſize, 
to be holden for the ſaid county, after the ſaid re- 
cord ſhall be delivered to them; each of whom, c. 
by whom, &c. and who neither, &c, to recognize, 
Sc. becauſe as well, c.; and when the verifica- 
tion and iſſue aforeſaid ſhall be there made and tried, 
that then the ſaid juſtices ſhall ſend the record of the 
plaint aforeſaid, together with every thing that 
ſhall be done thereupon, before them, in his ſaid 
majeſty's court there, to his majeſty's juſtices at 
Męſiminſter here, in a certain day Which the ſaid 
| juſtices 


Iſſue. Ky 297 


juſtices ſhall appoint the ſaid parties to be in the 
ſame court, there to hear judgment thereupon, | 

If it is a Welch iflue, to be tried in the next Eu- Welch iſſue. 
gliſb county, the award of the ven:re is thus : 

And becauſe the iſſue aforeſaid, between the Ifa Welch iflue, 
parties above joined, ought to be tried by men of f 
the next Engliſb county to the ſaid county of Car- 
marthen, and not elſewhere; and becauſe the county 
of Hereford is the next Eng'iſh county to the ſaid 
county of Carmarthen, therefore let a jury of the 
ſaid county of Hereford, &c. come before our juſ- 
tices at I eſiminſier, in three weeks of the Holy 
Trinity, who neither, Sc. to recognize, &c, be- 
cauſe as well, Oc. | 

N. B. In a Welch iſſue, when tried in the next 
Engliſh county, the jurata, venire, and habeas corpora 
juratorum, are the ſame as if the venue was laid in 
that Engliſb county. | 

If there has been a plea in abatement, and judg- If there has been 
ment of reſpondeas ouſter awarded, after which de- * plea — — — 
fendant pleads in chief, yet the plea in abatement —_ up dus. 
ought to be entered on the iſſue, and nj prius re- 
cord ; for as it is in the plea roll, it muſt be men- 
tioned in the ii prius record, otherwiſe it would 
not appear to be a trial in the ſame cauſe, and judg- 
ment would be arreſted. Carth. 447. 5 Med. 


9. 

If the ſheriffs are parties to the ſuit, go to the How when the 
end of the ſimiliter, then ſay, And becauſe it is ſeriff is 2 partys 
'$+ ſuggeſted to the court here, that the ſaid Sir Ro- 

& bert Taylor and Benjamin Cole is ſheriff of the 
$ county of Midaleſex, It is therefore commanded 
to the coroners of the ſaid county, that they 
£© eaule to come here, in three weeks of the Holy 
« Trinity, twelve, &c. by whom, &c. and who 
“neither, &c. And the venire and habeas corpora 
are directed alſo to, and returned by the coroners ; 
pay them fame as you do the ſheriff in all caſes, 


entering the iſſue. By rule E. 5 V. & M. & Entering he 
Hil. MA. Geo. 1, All iſſues are to be entered of the iſſue. 
term 
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term they are joined, But if the plaintiff's attorney 

delays making the entry, defendant's attorney may 

get a treaſury rule from the ſecondaries, for which 

pay 45. bd. for that purpoie, and ſerve him with a 

copy thereof; if the defendant does not docket and 

carry in the roll complete before the time expired, 

(viz. four days after the ſervice), he may ſign a non 

pres for want thereof. If the rule is ſerved on Fri— 

day, defendant has all Tueſday to enter the iſſue. 

Barnes 318. 

When rule may If the action be laid in Londin, Middleſex, or in 
be given to enter the country, defendant cannot give a rule to enter 


— term ĩt is joined, but muſt ſtay till the next 
term. 

How to get time And if the plaintiff wants time, he may apply to 

wo enter. a judge for a ſummons for that purpoſe; pay 2s. 
ſerve copy on defendant's attorney, and attend there- 
on, and the judge, on hearing, will give time for 
that purpoſe. 

How to enter Heu to enter the iſſue purſuant to the rule. Get a 


the iſſue to re- roll from the prothonotaries office, of the term in 
vent noppro% which the iſſue is joined; make out the warrants of 
attorney of the lame term, on a plain piece of 
parchment, thus: In the Common Pleas, Eaſter term, 

in the 25th year of the reign of George the Third. — 

Warrant of at- Middleſex ts wit, Richard Fenn puts in his place J. 
torney for plain- U. his attorney, againſt John Denn, late of, &c. 

tiff. yeoman, in a pha of treſpaſs on the caſe. 

8 Middleſex to wit. The ſaid John Denn puts in 
. his place John Roe, his attorney, at the ſuit of the 
| ſaid Richard, in the plea aforeſaid, Take it to the 
warrant of attorney office, and file it; pay 8 d. in 

debt, caſe 15. 4 d. then take the roll to the protho- 

notaries; pay for the entries 8 d. per ſheet, and 
docket ſame. | 

N. B. The nature of the action muſt be ex- 

prefſed on the warrant of attorney, according as the 

caſe ſhall be, as thus: In a plea of treſpaſs and aſ- 

fault; ; in a fla of treſpaſs, aſſault, and falſe impriſon= 


ment; 


Notice of Trial. 
ment ; in a plea of treſpaſs, on the caſe; in a plea of 


treſpaſs and ejectment; in a plea of debt; in a plea of 
treſpaſs ; in a plea of datinue. 


' Notice of Trial. 


A TO cauſe whatſoever ſhall be tried at niſi prius, Notice of trial 
before any judge or juſtice of aſſize or nifj in the country 


prius, or at the fittings at London or MWeſiminſter, 
where the defendant reſides above forty miles from the 
ſaid cities reſpectively, unleſs notice of trial, in writing, 
has been given at leaſt ten days before ſuch intended 
trial. Stat. 14 Geo. 2. c. 17. f. 4. 


ten days at lcaft, 


The practice is, if the defendant lives within forty Eight days in 
milis of London, eight days notice, exclufive of the day, town, if defen- 


is to be given, where the venue is laid in London or 
Middl:jex : but if the venue be laid in the country, 
then ten days excluſive muſt be given. 


dant lives with- 
ia forty miles, 


Fourteen days notice of trial muſt be given, it gefendant was 
where the defendant reſides above forty, miles from arrefied in town, 


London, though the defendant was arreſted in, 
and the venue Jaid in town. 2 Black, Rep. 1205, 
N. B. The defendant uſually reſided at Dunkir#. 


and uſually refid- 
ed at Dunkirk, 
fourteen days. 


Defendant lived above forty miles from London, When fourteen 
and plaintiff proceeded to trial at ſittings there, up- days requiſite, 


on ten days notice; no defence was made, and de- 
fendant inſiſting that he was intitled to fourteen 
days notice of trial, moved to ſet aſide the verdict; 
and had a rule to ſhew cauſe, which was made ab- 
ſolute, Cur. Before this act, fourteen days notice 
was the ſettled practice; and unleſs neceſſitated, the 
court will not be bound by an act made to take a 
benefit from defendants. The practice, or law of 
the court, cannot be taken away but by negative 
words, viz, there ſhall be no more than ten days 
notice; fourteen days notice, notwithſtanding 


this act, ſtill neceſſary. Barnes 305. Bowler v. 
Fenkin, | | 
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15 no proceedings In all cafes where there have been no proceed- 
= eee ings for four terms, excluſive of the term in which 
tice of trial to the lait proceeding was had, the party who deſires 
be given; to proceed again ſhall give a term's notice to the 
other of ſuch proceeding ; ſuch notice ſhall be given 
before the eſſoign day of the fifth, or other ſubſe- 
quent term; a judge's ſummons, if no order be 
made thereupon, ſhall not be deemed a proceeding ; 
but a notice of trial, though afterwards counter- 
| manded, ſhall be deemed a proceeding within this 
unleſs delayed by rule. Ea. 13 Geo. 2. But if the defendant has de- 
injunction. layed the cauſe by injunction, then it being his de- 
lay there needs not a term's notice of trial. 2 Black, 

Rep. 784. | | 
Notice neceſſary, Notice of trial is neceſſary, though the trial is 


_ put off by rule of court to a certain day, 2 Black, 


Rep. 798. | | 
To be given to Notice of trial muſt be given to the agent or 
the agent. attorney in town. 2 Barnes 239. 


Sunday reckon- Funday is accounted a day in theſe notices,” ſo it 
ed be not on the day on which the notice is given, 
If notice is giv- If the plaintiff gives notice of trial, and pro- 
en, and plaintiff ceeds not, he cannot try it without new notice, as 
dees, he men before, unleſs by conſent, or rule of court. R. A. 
give new notice, I654. /. 20. 
Bit may con- In Lenden and Middleſex, if notice be given for 
naue to the next one ſitting, and the plaintiff is not ready, he may 
WP  -- give notice before that ſitting, that he will try it 
the next fitting ; and that to be held convenient 
notice. I take this to mean a continuance over. 
Heretofore, where the plaintiff concluded in pleading 
ad patriam (to the country), he could not give noitce of 
trial till the defendant had joined iſſue, which he was 
not obliged to do till a four-day rule for that purt ofe was 
Where the plain expired. But now, in all caſes where the plain- 
tiff concludes ad 6 tiff concludes ad patriam, the defendant's attor- 
CT „ ney muſt accept notice of trial on the back of 
cep: notice of ** ſuch pleadings, whether the ſame be delivered to 
trial on the back (c the defendant's attorney or agent, or left in the 
of the pleading. c office; and ſuch notice ſhall be as effectual as if 
6 ifjue had been joined.” Trin. 2 Geo. 1. 
6 | Where 
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Where the plaintiff concludes ad patriam, and — 
gives notice of trial on the back of the pleadings a, _ 
( purſuant to the above rule), if the defendant does ant obliged to 
not join iſſue before the rule is out, then, after _— ones; 

judgment obtained, the defendant's attorney ſhall a freeway 
be obliged to accept notice of executing a writ time notice of 

of enquiry, from the time that the notice of trial trial was given. 
was given on the back of the pleadings. R. Hil. 
6 Geo. 1. 

Notice of trial, or of executing a writ of inquiry, Notice of trial, 
given to a defendant, when his attorney is known, or inquiry, givea 
is not good notice; but when his attorney is not „ 
known, then the notice may be given to the de- torney is not 
fendant. Barnes 300. 306, 307. —_— z aliter 
In the Common pleas. 

Fehn Denn againſt Richard Fenn. 

Take notice of trial in this cauſe, for the ſittings Notice of trial, 
after this preſent Trinity term, to be held at Me- * 
minſter Hall, in the county of 14:4dleſex, dated the 

day of June 1785. 1 K 
rb Yours, &c. (m ned. 
To Mr. C. D. Attorney 7. I. Attorney for 
for Defendant. Plaintiff, 


| 8 K 8 
If it de in London, ſay, “ At the Guildhall of the The like for 
ce city of London;“ if tried at the ſittings within Lade. 
term, then ſay, o be tried at the firf?, frond, or a 
„ lafl fitting within this preſint Trinity term to be 
&« held at Weſtminſter Hall, in the county of Middle- 
6 ſex,” | 
| If in the country, ſay, Take notice of trial in this if ia the country. 
cauſe for the next aflizes to be held at Oxford, in 
and for the county of Oxford, Dated, Sc. Yours, 
Se. | N 
Where the plaintiff may give a ſhort notice of Two days thorg 
trial, as where the defendant has had time given ies ia town. 
-him to plead, or taking ſhort notice of trial, the 
plaintiff muſt give him as much notice as be can, 
two days at the leaſt. Barnes 3or. | 
| Counter 
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302 Notice of Trial. 


Gun termand of Notice of Trial. 


Countermand of 


— 


de. e Tuts muſt be in writing; and if the action be 
two days in in London or Middleſex, and defendant lives within 
* forty miles of London, ituo days, excluſiue of the day 


in which the countermand is delivered, are ſufficient, 

Bar nes 298. EO : 

2 3 Fade venue be laid in the country, fix days 
| are to be piven at leaſt before the intended trial, 

Stats 14 Geo. 2. c.17.; or if the venue be laid in 

Londen or Middl:ſex, and the defendant lives above 

forty miles from London, ſix days, at leaſt, muſt alfo 

be given. | | 


— — 2 


| 


Þ 
[1 
1 


rr 


In the Common Pleas. Denn againſt Fenn, 
Countermand of I hereby countermand the notice of trial given 
notice of trial. you in this cauſe. Yours, Cc. Which is di- 

rected to, and ſerved on defendant's attorney. | 
May nor be A notice of trial cannot be given in the country, 


_— 
given 7 — ney. but may be countermanded there. Barnes 298. 


— 


Continuance of Notice of Trial. 


Continuance of A CONTINUANCE of a void notice of trial, given 
a void notice within the regular time, may operate as a new no- 
nen Oper: tice. 2 Black, Rep. 1298. It is all one whether 
tte plaintiff ſays, I give you notice,” or © I con- 
% tinue my notice,” provided there be full eight 
days. Prac. Reg. C. P. 396. 

Cannot continve The plaintiff cannot continue his notice of trial 

a ſecond time. a ſecond time in the ſame term. Barnes 292. 
Explanation, This is only given in London or MiddleJex, which 
| plaintiff may do; as for inſtance, if the plaintiff 
gives notice of trial for the firſt ſitting within term, 
he may, by giving notice of continuance in writ- 
ing, the day preceding the day of trial, for the ” 

| | con 


Notice of Trial. 


cond or third ſittings in that term, or for the ſit- 
ting after term. 


1 hereby continde the notice of trial in this Notice of con- 


cauſe to the ſitting after this preſent Trini'y term, 


Dated, &c. 


Of Putting of the Trial, 


Ir one of the defendant's witneſſes be out of the 
way, and cannot be {ubpoena'd to come to the trial 
of the cauſe, he muſt apply to the court to put 
ſame off, upon payment of coſts, This motion re- 
quires notice, and affidavit of the ſervice, and alſo af- 
fidavit of the abſence of the witneſs, and that he is 
material, Barnes 437. 440. 452.; where he is, and 
when he is to come to town, or expected; and the 
motion muſt be made io days before the day of trial, 
or the court will refuſe it.. Barnes 438. 442. 444. 
The affidavit formerly was allowed to be made by 
the defendant himſelf, and by no other perſon, 
Barnes 437. ; but Jately, the court obſerving that 
there might be many caſes in which a third perſon 
could ſwear another to be a material witneſs, and 
defendant himſelf could not, they allowed a third 
perſon to make it; and inſtanced a factor ſelling 
goods for his principal, and employing a porter to 
deliver them. Barnes 437. 448. 

It appearing, the witneſs being material, was a 
matter that did not come to defendant's knowledge 
time enough to move two days before the laſt day 
21 for trial, the ſame was put off. Barnes 


If a trial is put off, the praQtice is duly to put it 
off till the next term, and not for a longer period, 


Barnes 440. 
The court ſuffered | affidavits to be read, taken 


before a vice-conſul abroad, Barnes 466, to pot off 
a trial, 


Take 


tinuance. 
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Notice of mo- 
tion. 


Affidavit to put 
off trial. 


Notice of Trial. 


Take notice, that this honourable court will be 


moved on Monday next, or fo ſoon after as counſel 


can be heard, that the trial of this cauſe may be 
put off until next Michaelmas term, on account of 
the abſence of a material witneſs on behalf of the 
defendant, Yours, &c. 


In the Common Pleas. A. B. againſt C. D. 
C. D. of, Sc. the defendant in this cauſe, maketh 
oath and ſaith, That the iſſue was joined in this 
cauſe, this preſynt Trinity term; and that notice of 
trial was given for the Jaſt ſittings within the ſaid 
term. And this deponent further ſaith, That F. B. 
of, Sc. is a material witneſs for him this deponent, 
in the ſaid cauſe, as he is adviſed, and believes to 
be true; and that he cannot fafely proceed to the 
trial thereof, without the teſtimony of him the ſaid 
. B. And this deponent further ſaith, That 
e hath endeavoured to find the ſaid J. B. out; 
and that he hath been to the houſe of the ſaid 
. B. and was informed that he was gone to 
Exeter, in the county of Devon; and that he this 
deponent hath ſent there, for the purpoſe of ſub- 
pœnaing him; but that the ſaid F. B. is gone 


from there, as this deponent hath heard, and verily 


believes to be true; and that he this deponent can- 
not get any information where the ſaid J. B. is, 
but is informed that he will be at home in one 


month; and that he this deponent hopes and ex- 


pects to be able to procure the preſence of the 
ſaid F. B. within the firſt fittings of next Michael. 
mas term. 

If it appears that the witneſs went out of town 
or abroad, or beyond ſea, after notice given, the 
court will not put off the trial for it, as the de- 
fendant might have ſubpœna'd him in time. Barnes 
326. Affidavit made of the abſence of a material 
witneſs by the wife of the defendant, held inſuf- 
ficient. 1bid, 437. 

The rule to MN cauſe is drawn up at the fe- 


condaries, pay 55.3 ſerve copy on the plaintiff's 


attorney, 


Colts for not pꝛoteeding to Trial, 


attorney, and ſhew the original; then make affi- 
davit of the ſervice of the rule, give brief to a ſerjeant 
to make the rule abſolute, which being done, draw 
up rule at fecondaries, pay for ſame 65s. 6 d.; get 
appointment thereon at the prothonotaries to tax, 
then pay ſame. N. B. The coſts muſt be paid 
forthwith, as the rule is conditional. 


Coſts for not pꝛoteeding to 
Trial. 


T has been determined, and is now the practice 
of this court, that if the defendant obtains a 
rule for coſts for not going to trial, he ſhall not 
have a rule for judgment, as in the caſe of a 
nonſuit. Barnes 316. But if any ſubſequent 
lache is made, a judgment, as in the caſe of a non- 
ſuit, may then be had. And as theſe coſts are al ways 


allowed in the latter rule, there does not ſeem any 


neceſſity ever to move for the former one; but in 
caſe it ſhould be thought requiſite, the following is 
the mode of proceeding: Go to Meſiminſter, and 
apply to the ſecondaries, who will move for a trea- 


ſury rule, or give a brief to a ſerjeant with 10s. 64. 


to move for ſame, which is granted of courſe, with- 
out an affidavit; draw up rule, and ſerve copy 
with the prothonotaries appointment on plaintiff's 
attorney; pay for rule 6s. When you attend the 
prothonotary to tax the coſts, you muſt then have. 
an affidavit of the fact, as follows: 
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A. B. of, &c. the defendant's attorney in this Afdavit to move 
cauſe, maketh oath and ſaith, That iſſue was for coſts for not 


joined in the ſaid cauſe in Hilary term laſt paſt, and — 5 1 


oing to trial, 


notice of trial was given thereon for the ſitting after rule of M. 1654. 


the ſaid term; and that the plaintiff did not proceed 
to the trial thereof, nor did he countermand the 
ſame in due time, according to the rules of this ho- 


nourable court. 
X N. B. If 
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306 Colts for not pzoceeding to Trial. 


N. B. If there are witneſſes extra, or ſubpana, 
you may go on and ſhew this in the affidavit, as in 
an affidavit of extra coſts, 

The rule may be drawn up payable to the de- 
fendant or his attorney ; but if payable to both, 
and the money on demand 1s refuſed, the defendant 
and his attorney muſt join in the affidavit for an at- 
tachment. 

When the coſts are taxed, a demand muſt be 
made by the defendant, if the rule is made payable to 
him; if to either him or his attorney, either may make 
the demand ; if to beth, then on refuſal, make the 
following affidavit to move for an attachment : 

Afﬀfilavit of de- *, M. of, Cc. attorney for the defendant in this 
bo rg dmg cauſe, and Richard Fenn, of, &c. the above named 
not going to trial defendant, ſeverally mike oath and ſay, And firſt 
purſuant toa this deponent F. V. for himſelf ſaith, That he did 
mie. yeſterday perſonally ſerve the above named plaintiff 
with a true copy of the rule, and the prothonotaries 
allocatur thereon hereto annexed, and at the ſame 
time ſhewed him the ſaid original rule and allocatur; 
and that he this deponent did, at the ſame time, de- 
mand of him the coſts allowed by the ſaid prothono- 
tary on the ſaid rule, but that the ſaid plaintiff did 
not then, or at any time ſince, pay the ſame to this 
deponent, and the ſame now remains unpaid to this 
deponent: And this deponent Richard Fenn, for 
himſelf ſaith, That he hath not received the ſaid 
| coſts allowed by the ſaid prothonotary on the ſaid 
rule hereto annexed, but that the ſame now remains 
due and unpaid to this deponent. 

N. B. In all caſes where you move for non» 
payment of money, when the rule is made payable 
to the plaintiff or his attorney, both muſt join, and 
ſwear negatively to the receipt at the time of the 
affidavit being made, 

Serjeant's fee is one guinea ; ; draw up thi rule, 
and then make out an attachment againſt the plain- 

| tiff as follows (pay rule 6s. 64.) - 
Attachment, George, &c. To the ſheriff of Middleſex greet- 


ing: Attach 4 C. ſo that you may have his body 
before 


Judgment as in caſe of a Nonſuit. 
before our juſtices at Meſtminſſer, on Thurſday 


next after the morrow of All Souls, to anſwer us, 
of and concerning ſuch things as on our behalf 
ſhall be then and there objected againſt him; and 
have then there this writ, Witneſs, Alexander 
Lord Loughborough, at Meſiminſter, the gth day of 
Fuly, in the twenty-third year of our reign, For 
non-payment of 3/. 48. coſts, taxed by Mr. Pro- 
thonotary Duckins, purſuant to a rule of court, 
Dated, &c. 

The attachment is ſigned by the prothonotaries, 
pay 15s. 4d. ſeal 7d. warrant thereon 25. 4d. and is 
to be returnable on a day certain, though the pco- 
ceedings are by original, 


Judgment as in caſe of a 
Nonſuit. 


ORMERLY if the plaintiff did not proceed 
to trial after iſſue joined, the defendant was 


and he had done it in purſuance thereof) obliged 
to have a further rule for a record to be made by 
proviſo, if the plaintiff had made default; but to 
prevent that expence, the Stat. 14 Geo. 2. c. 17. 
enacts, That where any iſſue is or ſhall be joined 
in any action or ſuit at law, in any of his Majeſty's 
* courts of record at Meſtminſter, great ſeſſion of 
« Wales, Cheſter, Lancaſter, or Durham; and the 
« plaintiffs in any ſuch action or ſuit have neglected 
« to bring ſuch iſſue on to be tried 2ccording to 
& the courſe and practice of the ſaid courts reſpec- 
&« tively, it ſhall and may be lawful for the judge or 
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(after a rule given to the plaintiff to enter his iſſue, 


On the plain- 
tiff 's neglect to 
bring on an iſſue 
to trial, the court 
may give judg- 
ment as in caie 
of a nonſuit; 


« judges, at any time after ſuch neglect, upon mo- 


<« tion made in open court (due notice having been 
given thereof), to give the like judgment for the 
« defendant or defendants in every ſuch action or 
«« ſuit, as in caſes of nonſuit, unleſs the ſaid judge 
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and to have the «6 
like force as cc 
Judgments on 


nonſuit. 9 
Defendant to 
have coſts. cc 


cc 
The ſtatute does cc 
not extend to a 
writ of right, 


Judgment as in caſe of a Nonſuit, 


or judges ſhall, upon juſt cauſe and reaſonable 
terms, allow any further time for the trial of fuch 
iſſue; and if the plaintiff or plaintiffs ſhall negle& 
to try ſuch iſſue within the time or times ſo allow- 


ed, then and in every ſuch caſe, the ſaid judge, 


Sc. ſhall proceed to give ſuch judgment as afore- 
ſaid; and all judgments given herein ſhall be of 
the like effect as judgments upon nonſuit, and no 
other,” ſee. 2. | 

% Provided that the defendants ſhall, upon ſuch 
judgment, be awarded his, her, or their coſts, in 
any action or ſuit where he, ſhe, or they would, 
upon nonſuit, be entitled to the ſame, and in no 
other action or ſuits whatſoever, This ſtatute 


does not extend to a writ of right, ſo as to give 


© colts to the tenant, or a judgment, as in caſe of a 


«c 


How to proceed | 
to obtain the 
judgment, 


nonſuit,” 2 Black. Rep. 1093. | 
In order to proceed to obtain this judgment after 


iſſue delivered, and the plaintiff has not tried his 
cauſe within that term (the ſame not being before 


entered on record), get a ſide bar rule from the ſe- 


condaries office, for the plaintiff to enter his iſſue 
on record, which expires in four days after ſervice; 


pay 55. ſerve copy on the plaintiff's attorney. When 
the four days are expired, go to the prothonotaries ; 
- ſearch with them of the term in which iflue is 
joined; if the iſſue roll is carried in, then proceed 
as follows; if not, ſign judgment of 0 pres. 
Which /ze under title Non Pros. 


In the Common Pleas. 


Notice. 


Denn v. Fenn. 
Take notice that this honourable court will be 


moved to-morrow, or ſo ſoon after as counſel can 
be heard, that the like judgment may be given for 
N. B. This no- the defendant, as in the caſe of a nonſuit, purſuant 
tice is requiſite to the ſtatute in ſuch caſe made and provided. Dated 


in this court. 


this day of 
To Mr. C. D. Attorney 


1785. 
Yours, &c. | 
A. B. Attorney for 
the ä 
n 


for the Plaintiff. 


Judgment as in caſe of a Nonſuit. 


In the Common Pleas. 
John Denn, Plaintiff, 
and 


Richard Fenn, Defendant, 


Alexander Brown, of, &c. Gentleman, attorney Afidavit, 


for the above named defendant, maketh oath and 
ſaith, that iſſue was joined in this cauſe in Eafter 
term laſt paſt, and notice of trial was given for the 
ſitting after the ſaid term, and that the ſaid plaintiff 
did not proceed to the trial thereof purſuant to his 
ſaid notice : And this deponent further ſaith, That 
he did, on the day of perſonally 
ſerve Mr. Charles Dadd, attorney for the plaintiff 
above named, with a true copy of the notice hereto 
annexed, 


Ingroſs affidavit on a 15. 6d. ſtampt paper, ſwear N. B. If roll in 
it before a judge, and then ſpeak to Mr, Sherwood che treaſury, 


to have the roll in court; pay him gs. 4d.; give 


crier to bring it 


affidavit to a ſerjeant, with a fee of 10s. 6d. and into court. 


he will move for judgment' as in the caſe of a 
nonſuit ; in the evening draw up rule at the ſecon- 
daries, pay 5s. 6d.; ſerve copy thereof on plaintiff's 
attorney or clerk, ſhew the original, and on the 
day for ſhewing cauſe have affidavit of the ſervice 
ready, and add theſe words, ** and at the ſame time 
« ſhewed him the ſaid original rule.” Give affidavit 
to a ſerjeant with a guinea, to move to make the rule 
abſolute; which, if no cauſe ſhewn, is of courſe; 
then draw up rule at ſecondaries, pay 6s. if of 
common length ; take ſame with a double half- 
crown ſtampt paper, make an incipitur of the de- 
claration thereon to the prothonotary's clerk, and he 
will ſign judgment; pay 7s. 4d.; then tax the coſts, 
and take out execution. 


On the part of the plaintiff, it is neceſſary for What's neceſſary 


him to ſhew ſome reaſonable cauſe why he did not 
proceed to trial by affidavit, ſuch as the abſence 
of a material witneſs ; the plaintiff's own ilineſs , 
that the defendant, by ſome act of his, hindered 
him from going to trial, or that the witneſſes were 
ill, or abſent, Sc. not to be met with, or ſome 

X 3 other 


for plaintiff to 
ſhew by way of 
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310 Judgment as in caſe of a Nouſuit, 


other reaſonable or unavoidable excuſe ; but in all 
caſes it muſt be on payment of colts, unleſs by 
ſome act of the defendant, or his attorney, the trial 
was delayed. And note, a peremp:ory undertaking 
to try the next fittings or athzes, will not do in 
| this court. 
The name ofthe If you ſhew the abſence of a material witneſs, 
eee ou muſt name him, and that all endeavours were 
uſed to find him out, and ſhew when he is to 
return. | 
Theugh further "Though further time for going to wial hath 
ei been given, yet upon reaſonable cauſe it may (till 
3 de til be enlarged, notwithſtanding the rule be per- 
enlarged, emptory. Barnes 315, 

If coſts are given, plaintiff muſt proſecute the 
rule, and pay coſts, or judgment may be ſigned 
by leave of the court, as the rule is conditional]. 

This judgment Judgment may be had in cafe of a nonſuit in re- 
> 93g an plevin in this court ( Barnes 317.), though the 

K. B. have determined the contrary. 
nar Ln In Trinity term, 16 Geo. 3. iſſue was joined. 
judgment, as in Defendant moved for judgment as in caſe of a non- 
caſe of a nonſu:t, ſuit ; on ſhewing cauſe, it was contended, that as 
"v6 hr no proceedings had been for twelve months, neither 
term's notice, Party could now proceed without a term's notice; 
but the court held it otherwiſe, and that this motion 
was not within the rule of 13, Ges. 2. ; but on hear» 
ing the merits, the court diſcharged the rule on the 

uſual terms. '2 Black. Rep. 1223 

How to proceed If the court lets the plaintiff off upon a peremp- 
eee tory undertaking, and he does not bring on the 
rule obtained. iſſue to be tried in purſuance thereof, the defend- 
| ant's attorney may apply for an office copy of that 
rule, and move the court for the like judgment as 
in the caſe of a nonſuit, for not having brought on 
the trial purſuant to the rule of court, which will 
b granted to ſhew cauſe; and, N. B. Notice 

| : ſhould be given of this motion anew. 
Afficavit, F. B. of, &c. attorney for the above-named de- 
fendant, maketh oath and ſaith, That this honour- 
able court was moved laſt Trinity for the like judg+ 
ment 


— 


Judgment as in caſe of a Nonſuit. | 311 


ment as in the caſe of a nonſuit ; and upon ſhew- 
ing cauſe, the plaintiff peremptorily undertook to 


bring on the iſſue to be tried at the fittings after the 


ſaid term, whereupon the annexed rule was made: N. B. Lit this 
And this deponent further ſaith, That the plaintiff be #* the caſe 15, 
ſet down his cauſe for trial at the faid fittings, but 

withdrew his record, and did not proceed to the 

trial thereof purſuant to the ſaid annexed rule. 

Give this affidavit to a ſerjeant, with 10s. 64. to Afidavit of ſer- 
move; in the evening draw up the rule at the ſe- vice of the notice 
condaries, pay 6s. ; ſerve copy on plaintiff's attor- an 
ney, make affidavit of the ſervice thereof; give it to 
a ſerjeant, fee 11. 15. to make it abſolute; and then 
in the evening draw up the rule at ſecondaries; pay 
65. and ſign judgment as before. | 0 


Trial at Bar. 


RIA LS at bar very feldom happen, and 
unleſs it appears to the court, that a queſtion 
of law of ſome nicety will ariſe, and that this will 
be ſo complicated with a matter of fact, that the 
whole matter muſt be determined by the jury, under 
the direction of the court, it will not be granted. 


Theſe trials are appointed by the ſtat. of M eſtm. 2. 


where the cauſe requires magnam examinationem. It 
has been granted in this court in an action for crim. 
con, Rep. Caſ. Pratt. C. B. tog. Barnes 438. 
upon an affidavit of defendant, that he had up- 
wards of twenty witneſſes to be examined, plaintiff 
having liberty to examine a witneſs before a judge, 
and defendant waiving his privilege of parlia- 


ment, /bid. And they are to be tried by a ſpecial 


jury. 

in the affidavit the particular value or difficulty What ought to 
muſt be ſhewn ; for it is not enough to ſwear gene- be ſtated in affis 
rally, that there is value or difficulty therein.“ 


1 Barnes 141. 
X 4 After 
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Cannot move till 
after iſſue joined. 


What affidavit 
ought to tate in 
ejectment. 


Trial at Bar. 


After iſſue joined (except in ejectment) you may 
move to have a trial at bar (but this cannot be had 
in Lendon, the citizens not being to be brought out 
of the city); nor are they generally allowed in 
iſſuable terms, nor the ſame term the motion is 
made, Rep. and Caf. Pract. 66, ; but I take it, upon 
appearance of the tenant in ejectment, and before 
iflue joined, it may be made; and in ſuch caſe it 
mult be moved for in the new cauſe againſt the te- 
nants who have appeared. Vide Str. 696. 

In ejectment, the affidavit ſhould ſtate, „That 
© the eftate for which the ſame is brought is of 
« the value of per annum; that there are many 
© witneſſes to be produced on each fide, ſeveral of 
hom reſide in remote parts in B. and W. and 
c others in L. and MA.; and that deponent is ad- 
& viſed, and believes, that the leſſors of the plain- 
& tiff's title will in a great meaſure depend on the 
« deduction of a long and intricate courſe of ſuc- 
« ceſſions and deſcents, and the effects and opera- 
«6 tion of ſeveral deeds and family ſettlements, and 
« that a variety of points of law and other queſ- 


„tions will ariſe at the trial; and deponent con- 


©& ceives, and is adviſed, it will be neceſſary that 


& the cauſe ſhould be tried at the bar of this ho- 


* nourable court by a ſpecial jury of the county of 


How to obtain it, 


« S. where the eſtates in queſtion lie, if the court 
“ ſhall ſo think fit, and not before any one judge of 
6 aſſize. 

Upon the above affidavit being made, give it to a 
ſerjeant, and he will move for a rule to ſhew cauſe 
(fee to him 10s, 6d. ), draw up rule with the ſe- 
condary, pay him 58. 64. ſerve copy, and ſhew the 
original, On the day of ſhewing cauſe, make a 


brief of affidavit, give ſame, and the affidavit of the 


ſervice of the rule, with one guinea to .move, to 
make it abſolute ; which, if done, draw up the rule, 
pay according to the length, becauſe in this rule is 
contained a rule for a ſpecial jury; make two 
copies thereof, ſerve one on the under-ſheriff, and 
the other on the attorney of the other fide, with 

; the 
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the prothonotaries appointment thereon ; attend on 
the prothonotary, and he will name 48 jurors, pay 
him 2/. 25. ſheriff 2/. 25. ; pay clerk to the protho- 
notaries 5s. for copy (each fide). When this is 
done, and you are ready to {trike the twenty-four, 
get a freſh appointment on the rule for that purpoſe 
trom the prothonotary ; ſerve copy of rule and ap- 
pointment on the attorney of the other {ide ; attend 
prothonotary, and he will ſtrike out at your requeſt 
twelve on each fide. N. B. The plaintiff's attorney 
begins firſt to ſtrike : this being done, a ſpecial hab, 
Corp. juratorum is made out as hereafter, Io 
Although the trial is appointed by the court, Though trial is 
yet the plaintiff is at liberty to countermand the 2 yet 
notice of trial, and the ſame cannot be again ? i my 
brought to trial, unleſs ſome day be appointed by 
the court. 3 
. Whereas rules for trials at the bar of this court 
are uſually granted one or more terms before ſuch 
trials are appointed to be heard; and that the writs 
of habeas corpora for ſummoning the juries for ſuch 
trials are made out upon wvenires returnable in the 
preceding term: ſo that the attornies for plaintiffs 
in ſuch trials have always opportunities of giving 
timely notice to this court of the certain days when 
ſuch trials are to come on. And foraſmuch as 
their neglecting to give ſuch notice, it is found to 
be to the prejudice of other ſuitors in this court: It 
is ordered, That the attorney for the plaintiff, in Attorney for the 
every cauſe, which in ſuch caſe ſhall come to be ft hall, 
ce tried at the bar of this court, ſhall, before the the tem, ; ba 
„ effoign day of the term in which ſuch cauſe ſhall notice to the 
«© be appointed to be tried, give notice to the chief ce bone: 
% prothonotary of this court, or the ſecondary, of of the * 
& the day on which the cauſe is to be tried, that appointed. 
« the ſame (as is uſual) may be put down in the 
& court book provided for that purpoſe. And in And in caſe of 
e caſe ſuch attornies ſhall neglect ſo to do, that ges then 
be then, without motion, and the ſpecial direction ,, — 
& of this court, ſuch cauſes ſhall not be tried that 
© term,” R. Hil, 9 Ann. 
By 
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Copies of the By rule M. 3 Geo, 2. It is ordered, That in 
eee =" ellY & all cauſes which ſhall be tried at the bar of this 
& to the judges, *© court, the lord chief juſtice, and the reſt of the 
« juſtices of the ſaid court, ſhall reſpectively have 
„ copies of the iſſues in the ſaid cauſes delivered to 
«© them, before the time appointed for trials of ſuch 

& cauſes.” | 
The court will grant a new trial after a trial at 


bar, upon proper cauſe, the ſame as in other caſes. 


Special Jury, 


Mow to apply for VI D E the fiatute of 3 Geo. 2. c. 18, Give brief 
 ſpecialjury. to a ſerjeant with the name of the cauſe, and 
indorſe thereon, ** To move for a ſpecial jury; (fee 

10s. 6d.) he will ſign it, carry it to the ſecondary, 

and he will draw up rule (pay him 5s.) ; get an 
appointment thereon from the prothonotary to no- 

minate the forty-eight, ſerve copy on the attorney 

of the other ſide, and the ſheriff alſo muſt be ſerved; 

attend prothonotary, and he will nominate the forty- 

eight (pay prothonotary 24. 2s. ſheriff 21. 25.); 

when this is done prothonotary's clerk makes 

out copies for each party (pay him $5s.). When 

you are ready to ſtrike, then apply to the prothono- 

tary for another appointment; ſerve copy, rule, 

and that appointment on the attorney; attend he 
prothonotary again, and he will ſtrike out twe ve 

on each fide, beginning with the plaintiff firſt ; 

| the clerk then makes copies, which reduces them 
Cannot firike ex to twenty four, to try the iſſue, and a ſpecial 


till th . . . 
1 writ of habeas corpora juratorum iſſues for that 


ment. purpoſe. In London, he that ſtrikes the jury, chuſes 
his own officer to ſummons them, though the 
plaintiff iſſues the writ, In ſtrictneſs, if defendant 
moves for the jury, he ought to ſue out the writ of 
babeas corpora juratirum (but this is ſettled me 
alr 


Special Jury, 215 


fair practiſers amicably), which ought always to be 
the caſe. 

« The perſon, or party, who ſhall apply for a Nocofts of a 
« ſpecial jury, ſhall not only bear and pay the fees 2 1 _ 
« for ſtriking ſuch jury, but ſhall alſo pay and diſ- Ieſs the judge 
«© charge all the expences occaſioned by the trial certiy. 

c of the cauſe by ſuch ſpecial jury; and ſhall not 
« have any farther or other allowance for the ſame 
« upon taxation of coſts, than ſuch perſon, or the 
« party, would be entitled unto in caſe the cauſe 
* had been tried by a common jury, unleſs the 
« judge, before whom the cauſe is tried, ſhall, im- 
«<< mediatcly after the trial, certify in open court un- 
“ der his hand, upon the back of the record, that 
* the ſame was a *cauſe proper to be tried by a 
& ſpecial jury.” Stat. 24 Geo. 2. c. 18, | 

No perſon who ſhall ſerve upon a ſpecial jury, or None to take 

be returned, ſhall be allowed to take for ſuch ſerving Wels than one 
. | . . guinea, except 

on any ſuch jury, more than the judge who tries the „here there is 4 

cauſe ſhall think juſt and reafonable, not exceeding view, 

11. 15. (except in cauſes wherein a view hath been 


directed). Same Stat. 


View. 


ORMERLY there could not have been a For rule 8. 
view in perſonal actions, but upon withdraw- 
ing of a juror after they were ſworn, and conſent 
of the partics by a rule of court, Now by the act 
4& 5 Ann. c. 16. /. 8. it may be granted in any view may be 
action brought in the courts at Meſiminſter, where granted in any 
neceſſary, the better to underſtand the evidence — 
, . . Yo 
upon the trial; in which caſe the courts may order 
ſpecial writs of diſtringas, or habeas corpora, to the 
ſheriff, requiring him to have fix of the jurors, or a 
greater number of them, at the place in queſtion 
ſome convenient time before the trial ; who ſhall 


have the matter ſhewn to them by two perſons 
named 


31 6 Uiew. 


named in the writ of habeas corpora juratorum, and 
appointed by the court; and the ſaid ſheriff exe- 
cuting the writ is eſpecially to return the view made 
accordingly. , 
Six of the jurors, By ſtat. 3 Geo. 2. c. 25. (the balloting act) /. 14. 
g I it is provided, That where a view ſhall be allowed, 
ix of the jurors named in the pannel, or more, ſhall 
& have the view, and ſhall be the firſi ſworn (or Juch 
& of them as appear) before any drawing.” But as 
the having a view was not by either of the ſtatutes 
made a matter of courſe, though ſuch a practice had 
prevailed, and had been abuſed for the purpoſes of 
delay, the court thought it their duty to take care 
that their ordering a view ſhould not obſtruct juſtice, 
and prevent the cauſe from being tried; and they 
reſolved not to order one any more, without a full 
examination into the propriety and neceſſity of it: 
for they were all clearly of opinion, that the act 
meant that a view ſhould not be granted, unleſs the 
court was ſatisfied that it was proper and neceſſary ; 
and they thought it better that a cauſe ſhould be 
tried, upon a view had by any fix, or by fewer than 
fix, or even without any view, than be delayed for 
a greater length of time: accordingly they added a 
clauſe to the uſual rules for views, purporting that 
the party praying a view, conſented That in caſe 
« 70 view ſhould be had, or if a view ſhould be had by 
« any of the jurors whomſoever (though not fix of the . 
« firſt twelve ), yet the trial ſhould proceed, and no ob- 
« jection be made on account thereof, or for want of 
« a proper return. Since which, motions for 
views are become motions of courſe, with ſuch ad- 
ditional conſent annexed to them. Vide 1 Bur. 


Rep. y 56, 


In the Common Pleas. 
Trinity Term, in the 25th year FM the reign 
| of King George the zd. 
The rule; Denn v. Fenn. Tueſday, the 7th day of July 


1785. It is ordered, at the inſtance of the plaintiff, 
| That 
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That a ſpecial writ of habeas corpera juratorum, 
directed to the ſheriff of Oxfordſhire, according to 
the form of the ſtatute in that caſe made and pro- 
vided, ſhall iſſue, by which the ſaid ſheriff ſhall 
cauſe the place in queſtion 30 be ſhewn to fix or 
more of the jury, impanelleT and returned to try 
the iſſue between the ſaid parties, or as many more 
of them as he ſhall think fit, to take a view of the 
place in queſtion, on Monday the day of 

next, at eleven of the clock in the fore- 
noon of the ſame day; which ſaid jurors ſhall meet 
at the houſe of John Cook, known by the name or 
ſign of the Blue Boar in Oxford, who ſhall then and 
there be refreſhed at the equal charge of the ſaid 
parties; and that 'Fohn Doe on the part of the plain- 
tiff, and Richard Roe on the part of the defendant, 
named in the ſaid writ, ſhall ſhew the place in 
queſtion to thoſe jurors, yet no evidence ſhall be 
then and there given to the ſaid jurors; and the 
ſheriff of Oxford/hire ſhall, by a ſpecial return upon 
the ſaid writ, certify to the juſtices of aſſize, that 
the ſaid view was had according to the command of 
the ſaid writ. " 


On the motion of . 
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jeant Walker, for the 


By the Court. 
defendant. | 


Fothergill. 


IV. C. of, &c. gentleman, maketh oath and Affidavit for a 
ſaith, That the plaintiff's declaration in this cauſe “e. 
is for a treſpaſs ſuppoſed to have been committed by 
the defendants on the plaintiff's land or premiſes : 
And this deponent further ſaith, that he is informed, To be ing, 
and verily believes, That the ſaid defendants cannot % © treb's tne 
ſafely procced to the trial of this cauſe, without . 
view firſt had by ſome of the jury intended to be im- 
panelled to try the iſſue in this cauſe. 
In actions for treſpaſs on land, or caſe for nui- In what actions 
ſances, a view may be requiſite; and in actions for eee 
waſte it is granted on the face of the declaration 2 


— AA mY 


but for obſtructing a water- courſe, it was denied of 
| courie, 


r (= 2 ab > 
__ - 
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How to proceed. courſe. Barnes 467. So that in all other actions 
(except waſte) affidavit muſt be made of its being 
requiſite and neceſſary to have a view; and it is to 
be given to a ſerjeant, with a fee of 10s. 64. to 
move, draw up rule with the ſecondary, pay 8s. * 
apply to the oppoſite Attorney for the name of the 
ſhewer, and have your's ready; ſo that the rule 
may be properly filled up, and alſo the houſe where 
the jurors are to meet ; the day and hour muſt be 
inſerted, When you have drawn up the rule, ſerve 
copy on the oppoſite attorney, leave the original, 
with the names of the jurors (if ſpecial) with the 
ſheriff; if common, he has them, and he will ſum- 

mon the jury, pay him 2/. 2s.; his fee for attend- 
ance 1/, 15.3 and no evidence is to be given on the 
view, but the premiſes only are to be ſhewn. In 
town it is not uſual to refreſh the jury, as heretofore, 
with dinners, but in the country it is, and at the 

expence of both parties. NM. B. In vacation, by 
conſent, you may have a judge's order for a view, 
upon producing the affidavit to the judge's clerk, by 
conſent; if not, you may have a ſummons for that 
purpoſe; the judge cannot make an order, unleſs the 
attorney on the other fide conſents to it; but if he 
does not, then the judge will order the proceedings 

in the cauſe to be (iaid, and in both caſes a ſerjeant's 
hand is requiſite after the order obtained; fee 10s. 64. 
rule 8s, filing order 15. | 


Record of Niſi Prius by 
Original. 


N. B. In an old HIS contains the whole pleadings, and is to 


1 be ingroſſed fairly on a double half- crown 
55 the term the ſtamped parchment, and made up by the attorney 


Iſſue is joined for the plaintiff; and in this court the placita is 
and delivered ; 


Country affidavit 28, filing. 
wrote 


Recozd. 319 


wrote but once (except on the death or change of a the ſecond of the 


term in which 


chief juſtice, or an old record), in which caſe you 
write a ſecond placita exactly as the firſt, of the term tried. 
in which the cauſe is to be tried, 


Pleas at Weſtminſter zefore Alexander Lord Record, 

Loughborough, and his companions, juſtices 
of cur Lord the King, of the bench, of Trinity 
Term in the twenty-fifth year of the reign if 
our $yvereign Lord George the Third, by the 
grace of God of Great Britain, France, and 
Ireland, King, Defender of the Faith, &c, 
Roll 346. 


Middleſex, to wit, Richard Fenn, late of, Cc. 
gentleman, was attached to anſwer John Denn of a 
plea of treſpaſs on the caſe, and whereupon the ſaid 
Fobn, by F. S. his attorney, complains, That where- 
as, &c. (to the end of the iſſue verbatim). 

If there be a demurrer to any of the pleadings, 
and the cauſe is to be tried before or after that be 
diſpoſed of, all the proceedings muſt be entered on 
the niſi prius record. | 

If on a plea in abatement, and a reſpondees ouſter If on a plea in 
is awarded, and afterwards the defendant pleads in abatement all the 
chief, and there is a verdict for the plaintiff, yet — 
the pleadings muſt be entered on record, or it is 
good cauſe for judgment to be arreſted ; for, as it. 
muſt be entered on the roll (which is in court), ſo 
it muſt be mentioned on the ni prius record, other- 
wiſe it will not appear to have been a verdict in the 
ſame cauſe. Ld. Raym. 329. 

Middleſex, (ſſ.) The jury between John Denn, Jurata. 
plaintiff, and Richard Fenn, late of, &c, gentle- 

man, in a plea of treſpaſs on the caſe, is reſpited N. B Leave 
here, until on the morrow of All Souls (the return e — 2 
the habeas corpora juratorum, and which ſhould be Nabe belly | 
the next return after the day of trial), unleſs Alexander the jurata, 
Lord Loughborough, the king's chief juſtice of the 

bench here, aſſigned by form of the ſtatute in that 

caſe made and provided, ſhall firſt come on 43 
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aſſizes. 


320 


The day of the 


A placita on the 
removal of the 
chief juſtice in 
term. 


Town and 
sountry how to 
paſs record, 


Recozd, 


day the 10th day of 7uly (the day of the ſittings), 
at Weſimin/ler, in the county of Middleſex, in the 


Great Hall of Pleas there, for default of the jurors, 


becauſe none of them did appear. Therefore let 
the ſheriff have the bodies of the ſeveral perſons 
mentioned in the panel annexed to the writ of 
habeas corpora juratorum. And be it known, that 
the juſtices here in court, in this ſame term, deli- 
vered a writ thereupon to the deputy ſheriff of the 
county aforeſaid, to be executed in due form of 
law, Sc. | 

N. B. If the cauſe is to be tried in London, ſay, 
« af the Guildhall of the city of London.” If at 
the aflizes, <* wnleſs his majeſiy's juſtices aſſigned to 
6 take the aſſixes in and for the county of Oxiord ſhall 
« firſl come on the day of July, at Ox- 


„ ford, in the ſaid county, according to the form of 


« the flatute in that caſe made and provided, fer default 
« of the jurors, becauſe none of them did appear. 
« Therefore,” &c, (as before). | 


Pleas at Weſtminſter before Sir William de 
Grey, Knight, and his brethren, juſtices 7 
his Majeſty's court of Common Bench on the 
morrow of the Holy Trinity, in eight days of 
the Holy Trinity, and in fifteen days of the 
Holy Trinity, and before Sir Henry Gould, 
Knight, and Sir George Nares, Knight, juſ- 
tices of the ſaid court, from the day of the 
Holy Trinity in three weeks, in Trinity 
term, in the twentieth year of the reign of our 
ſovereign Lord George the Third, by the 
grace of God of Great Britain, France, and 
Ireland, King, Defender of the Faith, &c. 


When the vi prius record is prepared, you are 
to carry it, and the roll whereon you have entered 
the iſſue, to the prothonotaries office, who ſigns 
the record; pay 15s. ; and for entering the iſſue 25. 
a count, or if ſpecial 8d. per ſheet : The clerk will 
mark both the record and roll ; then file warrants of 

| attorney, 


Recozd, | 321 


attorney, and the clerk will mark the record; go 
to the clerk of the treaſury, Mr. Tefferies, at the 
chief juſtice's chambers, who will examine and ſee 
that the juratu is right; he will ſeal the record ; pay 
him at the fittings 15.3 at aſſize 64,; and alſo to 
him as clerk of the treaſury 25. for the fi:ſt three 
ſheets, and 4d. for every other ſheet ; and 28. 24. 
for the ſeal. If three weeks after term 25s. for 
judge's warrant. 3 | 
Then ſet down the cauſe with the chief juſtice's In town how to 
marſhal ; pay bim 13s. 94. ; leave the record and enter cauſe, 
habeas corpora juratorum, with the ſheriff's panel 
annexed thereto, | | 

Apply to the judge's marſhal, at the judge's How to enter 
lodgings in the country; deliver him the record, the cauſe in the 
and writ of habeas corpora juratorum, with the ſne- . 
riff's panel annexed ; pay him 125. 

N, B. Get habeas corpora juratorum returned by 
the ſheriff at the aſſizes; the v nire is returned in 
town by the agent of the under-ſheriff; pay 25s. 6d. z 
which is ſent with the record into the country. 

Attendance is given to paſs records for Londen 
and Middl:ſex, at the chief juſtice's chambers in 
Serjeant's Inn, from ten to one in the morning, 
and from five to ſeven in the afternoon; and for the 
aſſizes at the ſame time, during the time of the 
aſſizes. 

All attornies that ſhall have any records of niſi When nerecipia © 
prius in London or Middleſex, ſhall enter the ſame in r * * 
the marſhal's book two days at leaſt before the day and Middleſex. 
of trial, or a ne recipiatur may be entered. R. E. 

I fac. 2. | 

Ne recipiaturs ſhall be allowed to be entered for Ne recipiatr 
the ſittings of niſi prius after every term, unleſs the ung. 1 
records of niſi prius and writs be made up and brought of aig prius be 
into court on or before the day and fittings re- brought ia, 
ſpectively. Net. Hil. 8 Geo. 1. | | 

No record or writ of nit prius will be received No record to be 
at any fittings after term in Midaleſex, unleſs de- — 
livered to, and entered with the marſhal, within a ſex, unleſs en- 


day after the laſt day of every tefm; nor at any ſit- tered within one 
5 tine day after Jaſi day 
- of every term; 
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nor in London, ting after term in London, unleſs delivered to, and 
_ 2 4 entred with the marſhal the day before the day to 
journment day, which the ſittings i in London ſhall be firſt adjourned : 
And every ni/i prius cauſe, in London or Middleſex, 
mult be tried in the order in which it is entered (be- 
ginning with remanets), unleſs ordered to the con- 
trary by the judges, on reaſonable cauſe ſhewn, 
Not. Eafl. 2 Geb. 3. 
On trials in the The writ and record to be entered with the mar- 
va eos ſhal, before the firſt ſitting of the court after the 
che e commiſſion- day (except in the counties of Yor# and 
ting of the court, Norfolk); and there before the firſt fitting of the 
| court, on the ſecond day after the commiſſion- day. 
and tried in the R. Hill. 14 Gio. 2. And every cauſe muſt be tried 
order they ate in the order it is entred in, unleſs the court orders 
_ otherwiſe, R. H. 14 Geo. 2. 
Alia ts be made That a liſt of the cauſes entred, ſhall be made by 
by the marſhal, the marſhal, and forthwith fixed up in ſome public 
and bxed up. place in the ui, prius court, there to remain during 
the whole time of the aſſizes. id. 
If cauſe ſet down If you ſet the cauſe down to be tried for the , 
a ee u bes, ſecond, or laſi ſitting in term, the ſame mult be en- 
8 Ps Tha tred 729 days before ſuch fitting, including the day 
in which the cauſe is entred, 
If for the fitting If for the ſnting after term, then the la day of 
after tem, the term will do; and the day before the adjourn- 
ment day, belive nin2 in the evening, or a ne reci- 
| piatur may be entred. 
Remanet howto If the cauſe is not tried the day of the fitting, it 
be made, is then made a remanet by the marſhal of courſe; 
pay him 4 s.; get your habeas corpora juratorum, and 
alter the return to the next return day after the next 
ſittings, and reſeal it; pay 1d. ; annex it to the re- 
cord again, and get the marſhal to alter the jurata 
to'the ſame return as the habeas corpora juratorum, 
there is no occaſion to have a new panel returned, 
nor a new ſtamp. 
After you have ingroſſed the record; then make 


Venire and ha, 


corp, juratorum. out A UVenire facias, and habeas corpora juratorum 28 
follows; get the venire returned at the ſheriff's of- 
fice, if in Middleſex, Toot's Court, Curſitor Street; 


Necozd. = 


if in London, at Mod Street or the Poultry Compter; 


and N. B. ILaod Street takes Michaelmas aud Hilary 
Terms for the return of thete writs in this court; and 
the Poultry, Eaſter and Trinity; pay in Middleſex 
145. 8 d.; Lindon 45. 4 d.; it ſpecial 8 3. 8 4. 


Uenire and Habeas Corpora 


Juratorum. 
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(GEORGE the Third, by the Grace of God, of V-nite fat'ar, 


Great Britain, Shows and Irelund, King, De- 
fender of the Faith, &c. To the ſheriff of Middle 
ſex, greeting, We command you, that you cauſe 
to come before our juſtices at Y/2fminfler, in three 

weeks of the Holy Trinity, twelve free and lawful 
men of the body of your own county, each of whom 
having ten pounds of lands, tenements, or rents b 
the year, at leaſt, by whom the truth of the matter 
may be the better known, and who are in no wiſe 
of kin, either to John Denn, the plaintiff, or to 
Richard Fenn, late of, &c. defendant (if the deſend- 
ant be declared againſt as executor or admini/trator, he 
muſt be here deſcribed as in the pleadings), to make a 
certain jury of the county between the parties afore- 
ſaid, in a plea of treſpaſs on the caſe (as the action 
16), becauſe, as well the ſaid Richard as the ſaid 
Fobn (the party who firſt takes the iſſue), between 
whom the matter in variance is, have put them- 
ſelves upon that jury; and have there the names of 
the j jurors, and this writ, Witneſs Alexan ler Lord 
Loughborough, at We eftminſter, the 27th day of May, 
in the 25th year of our reign. 


Inſert the cauſe of action in the venire, as the Inſert cauſe of 
caſe (hall be, thus: if in debt ſay, in a plea of debt; 1 as it beg. 


if in caſe, in a plea of treſpaſs on the caſe; it in aſ- me 


fault, in a plea of treſpaſ and aſſault; it for aſſault 
and impriſonment, n a plea of treſpaſs, aſſault, and 
ſaiſe impriſonment ; if in ejectment, in a plea of treſ- 
7ajs and geiiment | ; if in covenant, in @ plea of breach 


2 of 


324 Uenire and 


of exvenant ; if in replevir, in a plea of taking and 
unjuftly detaining his cattie ; if in detinue, in a plea 
of detaining govds or writings. 

Venire where It it is where one lets judgment go by default, 
one pleads and and the other pleads to iſſue, after the words. to 
e. — „ make a jury of the county between the parties 

ju ig ment go by a 
default. . * aforeſaid,” add theſe words, “ as well to try the 
&« iſſue between the ſaid John and Richard joined, 
«© of a plea of treſpaſs on the caſe, as to enquire 
& what damages the ſaid John hath ſuſtained, by 
« reaſon of the not performing the ſaid promiſes and 
. &« undertakings by the ſaid S. made, as for his coſts 
i and charges by him ſuſtained in this behalf, 


| a « whereof it is conſidered, that the ſaid Fohn ought 
| | c to recover his damages; becauſe, as well the ſaid 
i S. as the faid John, between whom the con- 


it te tention thereupon is, have put themſelves upon 
1 e that jury, and have there the names, c. Wit- 
& nels, Sc. 
You carry this writ to the prothonotaries to be 
ſigned ; pay 15. 4d. ſeal 7 d. | 
Take it to the ſheriff's office, and get it return- 
ed by the ſheriff, pay 25. 6 d.; then make out a 
writ of habeas corpora juratirum thus: 
Habeas corpora George the Third, by the Grace of God, of 
rate. Great Britain, France, and Ireland, King, Defender 
of the Faith, &c. To the ſheriff of Middleſex, greet- 
ing: We command you, That you have before our 
juſtices at Weſi minſter, on the morrow of All Souls 
(the next return after the trial), or before the right 
4 honourable Alexander Lord Loughborough, our chief 
A | juſtice, aſſigned to hold pleas in our court of the 
l Bench, by force of the ſtatute in ſuch caſe made 
| The day of the and provided, if he ſhall firſt come on Thurſday the 


——_——— try 16th day of June, at M ęſiminſſer-Hall, in your county, 


the cauſe, the bodies of the ſeveral perſons named in the panel, 

| annexed to this writ, jurors ſummoned in our court 

| before our juſtices at Veſminſier, between John 
| | Denn, plaintiff, and Richard Fenn, late of We/tmin- 
ler, in your county, merchant, of a plea of treſ- 
paſs on the caſe (as the action is), to make that jury; 

\ and 


Pabeas Corpoza Juratozum. 


and have there this writ. Witneſs Alexander Lord 


Loughborough, at Weſtminſier, the 15th day of May, 
in the 25th year of our reign. | 

Theſe writs are printed upon a 24. 64. ſtampt 
parchment, and may be had at the ſtationers in 
blank. Take the Ha. cor. jurat, to the chief juſ- 
tice's chambers, Serjeant's Inn, with the venire, and 
ſheriff's panel annexed thereto; pay for ſigning 
ha. corp. 15. 9d. ſeal 7 d. (leave venire and panel 
with him) ; get a return thereof by the ſheriff, pay 
145.; unleſs you have already paid for it at the 
time of returning the venire. 


225 


If the cauſe is to be tried in London, ſay, If he If in London. 


« ſhall firfl come on, &c. at the Guildhall of the city of 


© London,” 


If at the aſſizes, „or before our juſtices aſſi ned 10 If at the aflizes, 


« take the afſizes in and for the county of Oxford, if 


« they ſhall firſt come, on the day of 
8. at Oxford, in the ſaid county,” as be- 
fore. | 


This rule is to be obſerved in cauſes tried in Lon- 
don and Middleſex, reſp: ting the teſte and return of 
the venire, and habeas corpora juratorum. 


Your venire muſt bear teſte on the firſt day of the Teſte of venire 
term; on which iſſue is joined ( wnleſs on an old iſſue), and ba. corp. by 


and returnable on a general return day, before you 
try the cauſe; and the ze/te of your habeas corpora 
ſhould be on the guarto die po/t of the return day of 
your venire, and the return thereof ſhould be on a 
general return day after your cauſe is to be tried; as 
for inſtance, if your cauſe is to be tried the third ſit- 
ting in Hilary term, which we will ſuppoſe to be on 
the fourth of February ; your venire muſt bear te/te 
the 23d of January, and be returnable in fifteen days 
of Saint Hilary; and your habeas corpira will bear 
teſte on the 30th day of January, being the guarto die 
poſt, and may be returnable on the morrow of the Hu- 
riſicatiun. V. B. There is no occaſion for fifteen 
days between the teſle and return of either of theſe 
Writs, See Stat. 13 Car. 2. c. 2. /. 2, 7 
' p 


SJ 


original, 
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If after term, If your cauſe be tried after term, as for inftance, 
then how the , laſt Trinity term, then your venire is returnable in 
rewrn, Three weeks ;F the Hay Trinity, and teſted the 27th of 
May being the-fir/t day of the term. The return of 
the habeas corpora on the marrow of All Souls, teſted 
the 15th day of June, being the 0 die 7 of the 
lajt general return. 
If at the afizes, If to be tried at the aſſizes, then the ventre is made 
returnable the laſt general return of the iſſuable 
| term, and teſted the firſt day of that term; the ha- 
l beas corpora will bear te//e the laſt day of the I ſuable 
zerm, returnable the fl return of the term after the 
al/i1z's. 
Habeas corrora GCecrge, has To the ſheriffs of L:ndon, greeting: 
juratorum fora We comet you, That you have before our jul- 
e,, xx e/tminjter, on the morrow of Al! Souls, or 
before the right honourable Alexander Lord Lough- 
brreugh, our chief juſtice aſſigned to hold pleas in 
our court of the Bench, by form of the ſtatute in 
that caſe made and provided, if he ſhall fiſt come, 
on the day of at the Guzlahall 
of the ſaid city, the bodie* of Thomas G:rman, of, 
Sc. George Peter, of, Cc. (here put the names and 
places of the ſpecial ] pens trom the prothonotary's 
piper exactly), merchants, jurors ſummoned in our 
court, before our juſtices at Meſtminſter, &c, (the 
tame as in the former one). 
If there be a And if there is a view to be had in the cauſe, add 
view, add theſe after the words (to make that jury) theſe : And in 
I * the mean time, according to the form of the ſtatute 
in ſuch caſe made and "Provided, we command you, 
&« That you have fix of the firſt tweive of the fetd jurors, 
10 or as many m:re of them as you ſhall think fit, to tate 
% view of the place in queſtion, on the day 
« f at (as in the rule) in your city, 
&« and proceed frem thence to view the ſaid place, in the 
* preſence of John Doe, on the part of the plaintiff, 
and Richard Roe, on the part of the defendant, ap- 
6 e pointed by our court of the bench, to ſbiau the ſaid 
% place to ſuch of the ſaid jurors as ſhall come ta view 
the ſame; and that you make appear to our faid fuſe 
66 tices 


-6 
* 


| 
Habeas Cozpoza Juratozum. 


« 7ices at Weſtminſter, on the ſaid day, in what man- 
& ner you ſhall have executed this our precept, and that 
« you have there this writ, Witneſs Alexander Lord 


„Loughborough, at Meſiminſter, &c.“ 
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George the Third, Sc. To our juſtrces of our Mittimns into a 
county palatine of Cheſter, greeting :; Ihe tenor of £9 ty palatine, 


a certain record before our juſtices at Weſtminſter, 
between A. B. plantiff, and C. D. late of, Sc. de- 
fendant, in a plea of treſpaſs on the caſe, We ſend 


do command the ſheriff of the ſame county, that he 
cauſe twelve free and lawful men of the body of 
the ſaid county, to come before you at your next 


ſeſſion, after this writ ſhall be delivered to you, 


each of whom having 101. a year at leaſt of lands, 
tenements, or rents, by whom the truth of the 
matter may be the better known and inquired into; 
and who are in no wile related either to the ſaid A 
or to the aforeſaid C. to recognize and make a jury 
of the county, between the ſaid parties, in the 
plea aforeſaid.; becauſe as well the 1.id A. as the 
ſaid C. between whom the controverſy is, have put 
themſelves upon that jury; and alſo that jou make 
ſuch further proceſs againſt the ſaid jurors, fo to be 
impanelled between the (aid parties, as are in this 
behalf uſed and commonly made, according to the 
law and cuſtom of the ſaid county, until the iſſue 
aforeſaid, between the ſaid parties, ſhall be fully 
tried; and when the verification and iflue aforetaid 
ſhall be there made, and tried before you, then do 
you ſend the record of the ſaid plaint, together with 
every thing that ſhall then and there be done before 
you therein, and alſo this writ, before our juſtices 
at Meſtminſter, at a certain day which you ſhall ap- 
point to the ſaid parties, to be there to hear judg- 
ment thereupon, Witneſs Alexander Lord Liugh- 
borough, &c. 


Take this to the prothonotaries ; pay ſigning 15. 


4 d. ſeal 7 d.; the venire is made out in the county 


palatine, and annexed to this writ, 
| | Y 4 Subpoena. 


to be ingroſſed 


ſtamp: che 
you incloſed herein, commanding that you (having — par 
inſpected the ſame), by our writ of our ſaid county, 
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Subpoena. 


F you have witneſſes, and they will not appear, 
make out a ſubpœna, which is as follows : 

Subpeena ad teſ- George the Third, &c. bi wy Doe, Richard 
tifcandum. Roe, John Stables, and Henry Flux, greeting: We 
_—_ ede ang command and firmly enjoin you and each of you, 
Ns 26s ſub. that Jaying all other matters aſide, and notwith- 
pena, ſtanding any excuſe, you be in your proper perſons 
before the right hunourable Alexander Lord Lough- 
The day and borough, our chief juſtice of the Bench, on Monday 
time of the the day of next, at the Guzldhall of 
DN the city of London, by nine of the clock in the 
forenoon of the ſame day (if at Meſtminſter, ſay © at 
„M, ſtminſter- Hall, in the county of Middleſex”) ; 
if at the aſſizes, ſay (“ before our juſtices aſſigned 
6 to take the aſſizes in and for the county of Ox- 
« ford, at Oxford in the ſaid county, by nine of 
* the clock in the forenoon of the ſume day”), to 
teſtify all and ſingular what you or either of you 
know, in a certain cauſe now depending, and un- 
determined in our court, before our juſtices at MWeſi- 
minſter, between John Denn, plaintiff, and Richard 
Fenn, late of, Sc. yeoman, defendant, in a plea 
of treſpaſs on the caſe (as the action is), on the part 
of the plaintiff; and this you, nor any of you, are 
not to omit, under the penalty upon each of you, 
of one hundred pounds. Witneſs Alexander Lord 
Loughborough, at Weſtminſter, the 15th day of June, 

in the 25th year of our reign, 

This is already printed, and may be had at the 
ſtationers, on a 25. 6d. ſtampt parchment z no pre- 
cipe for it is required, but take ſame to the protho- 
notaries office, and get it ſigned, pay 1s. ſeal 7d.; 

Witneſs muſt be and each witneſs muſt be ſerved with a copy ; and 
eee if in town be paid 15. ; but if in the country, the 
an attachment, Party muſt have his expences tendered him, 
and reaſonable Barnes 33, 497. 3 nor will the court grant an at- 

| tachment 
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eachment without perſonal ſervice; and the witneſſes expences ten 
ate to have reaſonable notice, Vide Str. 1054. 510. 225 125 

Formerly, if the witneſs was to produce a 
or other writing, there uſed to be a ſubpana duces 
tecum made out for the ſpecial purpoſe ; but now the 
general mode is, either to indorſe on the copy of 
the ſubpæna, or make a notice, which laſt is annex- 
ed to the ſubpœna, as thus: ©* Take notice that you ds Notice to pro- 
& at the trial of this cauſe, produce a certain deed of duce. 
ce aſſignment, bearing date the day of 
« 1783, and made between, &c,” (the ſame of a 
bond or other inſtrument), which anſwers the pur- 
poſe of a ſubpana duces tecum ; but if ſome ſhould 
not think this mode ſufficient, then make out the 
following ſubta&na duces tecum for that purpoſe : 

George, c. as in the former one, as far as the 
place of trial; then ſay, ** And that you bring with Subpena duces 
« you, and produce at the time and place aforeſaid, tecum. 
« a certain deed or inſtrument in writing, bear- 
„ing date, &c. (deſcribe the thing to be produ- 

„ ced), and then and there to teſtify and ſhew all 

& and ſingular thoſe things which you or either of 

6 you know, or the ſaid deed or inſtrument doth 
import, of and concerning a certain action now 
in our court of the Bench, depending between 
(as in the former one).“ 

If a witneſs ſhould be detained in priſon, the fol- Habeas corpur 
lowing habeas corpus ad teſtificandum may be had to 4 'efificandum, 
bring him into court as an evidence, on leaving 
which, and paying for the return, the gaoler muſt 
bring him up; but there muſt be an affidavit to 
ground the writ, 

A. B. of, &c. plaintiff in this cauſe, maketh Afidavitin or- 
oath and faith, That J. B. now a priſoner for debt dente obtain 
in his majeſty's priſon of the# Fleet, is, and will be,,; _— — 
a material witneſs for this deponent at the trial ” 
this cauſe ; and this deponent further ſaith, That 
he is adviſed and verily believes, that he cannot 
proceed to the trial of this cauſe without the teſli- 
mony of the ſaid J. B. 

T his 
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This affidavit muſt be engroſſed on a treble ſix- 
penny ſtamp, and ſworn before a judge, who will 
grant his fiat for the habeas corpus; ingtoſs the ha- 
beas corpus ad teſtificandum on a 5s, ſtampt parch- 
ment firſt, and take ſame to the judge with the affi- 
davit, and he will indorſe his name on the writ ; 
pay him 4s. and 2s ſwearing affidavit; take it to the 
prothonotaries, pay 1s. 4d. ſigning, ſeal 74, ; carry 
writ to the warden (or other gaoler in whole cuſtody 
the priſoner is), pay him for his return of habeas 
corp. 9s. 2d. if one cauſe, 

Habeas corpus Gerrge the Third, Sc. To the warden of our 
pd teſtificandum, priſon of the Fleet, greeting (or to the perſon in whoſe 
cuſtody he i,): We command you, T hat you have 
the body of Jabn Mall, in our priſon, under your 
cuſtody, as it is ſaid, detained under ſafe and ſecure 
conduct, by whatſoever name the ſaid 7% Wall 
may be called in the ſame, before the right ho- 
nourable Alexander Lord Loughborough, our chief 
Juſtice aſſigned to hold pleas in our court of the 
Bench, at Jeſimin/ter- Hall, in the county of Mid- 
dleſex, or at Guildhall, in the city of London, on 
the day of (if at the aſſizes, be- 
fore our juſtices aſſigned io hold the aſſizes in and for 
the county of Oxford, on Monday the day of 
next, at Oxford in the ſaid county), by nine 
of the clock in the forenoon of the ſame day, there 
to teſtify the truth, according to his knowledge, in 
a certain cauſe now depending in our cqurt before 
our juſtices ;z and then and there to be tried between 
John Denn, plaintiff, and Richard Fenn, late of, &c. 
defendant, in a plea of treſpaſs and aſſault (as the 
action is), and immediately after the ſaid John Mall 
ſhall then and there have given his teſtimony be- 
fore our ſaid chief juſtice, to return him the ſaid 
ohn Wall to our ſaid priſon, under ſafe and ſecure 
conduct; and have you there this writ, Witneſs 
Alexander Lord Loughborough, at Weſtminſter, the 
15th day of June, in the 25th year of our reign, 


It 


Subpoena. 


It is ſaid, that the party at whoſe inſtance a pri- 
ſoner is brought up by virtue of a habeas corpus ad 
teſt fandum, in order to his being examined, and 
giving his teſtimony on his behalf at the trial, muſt 
take care that there be a good and ſufficient guard 
with the witneſs; for the danger of the eſcape of 
the priſoner will be at the riſque of the party who 
brings him up; the charge of which, and alſo of 
his being carried back again, mult be borne by ſuch 
party. Styles Rep. 128, 129. 119. 126. 

Seven judges to five were of opinion, that a prĩ- 
ſoner could not be brought up to give evidence (if 
he was in execution), ſo as to ſave the warden trom 
an eſcape. Barnes 222. 


Examining Witneſſes on Interrogatories. 
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Ir after iſſue delivered, and notice of trial given, Ros to apply in 


a witneſs that is material on either ſide, is going term. 


abroad or beyond ſea, fo that he cannot be had at 
the trial, the party who wiſhes for his teſtimony. 


may apply to the court for a rule, that he may be 


examined as a witneſs before one of the juſtices of 
this court; it is a rule to ſhew cauſe, and the mo- 
tion is made upon an affidavit of the facts, and of 
his being material on the part he is to be examined z 
and without whoſe teſtimony you cannot ſafely pro- 


ceed to the trial; ſerjeant's fee, 10s. d.; draw up 


the rule at the ſecondaries, pay 75.3 make affidavit 
of the ſervice, ** and of ſhewing the original rule; 
give it to a ſerjeant, with a brief of the affidavit to 
make abſolute, fee 1/. 13. ; which if done, draw up 
rule abſolute at the ſecondaries, pay for ſame 7s. 
and ſerve copy thereof on the oppoſite attorney. 
N. B. Notice muſt be given on the other fide, of 
the time he is examined, ſo that the other party 
may be at liberty to file interrogatories, and croſs- 
examine him on his part. 


If 
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How in vaca» If it is in vacation, application muſt be made in 
tion, a ſummary way; get a ſummons from a judge for 
x that purpoſe, pay 25.; ſerve copy on oppoſite at- 
torney; and when you attend the judge, produce 
to him the affidavit, though I think it would ſave 
time to give a copy at the time of ſerving the ſum- 
mons, and on attendance, if the attorney conſents, 
the judge will make an order. 
If the eauſeof By Stat, 13 Geo. 3. c. 63. © Where the cauſe 
3 ariles in 6 of action ariſes in India, and a ſuit is brought 
; © thereupon in any of the king's courts at Weſimin- 
„„ ſter, the court is impowered to iſſue a commiſſion 
«© to examine witneſſes upon the ſpot, and a mode 
is marked out for tranſmitting the depoſitions to 
England.“ 

After rule made, After a rule or order is made, the witneſs is to 
n be taken to the judge's clerk, who examines him, 
Judge's clerk, and the interrogatories are to be left there, and he 
is to be ſworn upon them; after he is examined on 
both ſides, the judge's clerk delivers out the copies 
of the depoſitions taken, to the attornies, upon pay- 
ment of 11 d. per ſheet; and for filing interroga- 
| . tories, 25. NR 
Interrogatories The interrogatories are to be ſigned by a ſerjeant; 
to be ſigned. pay him according to length; but if ſmall 1/. 15. 

ingroſs them on a double 124. ſtampt parchment, 


The form of in- Interrogatories to be adminiſered to John Black, 


wo 33 on a witneſs to be produced, ſworn, and examined 
phintif, i on the part and behalf of John Denn, plaintiff, 


and Richard Fenn, late of London, merchant, 
defendant, before Sir Henry Gould, #night, 
ene of the juflices of our lord the king of the 
Bench, purſuant to a rule of the ſaid court, 
made on the day of 
in the 2c'h year of the reign of his majeſty. 
king George the Third; or if it is by virtue 
of an order, ſay (purſuant to an order of the 
ſaid juſtice of our lord the king of the Bench, 


made the day of 1785.) 


Do 


Do you know the parties, plaintiff, and defend- Inprimin 
ant, in the title of theſe interrogatories named, or 
either, and which of them; and how long have you 
known them, either, and which of them ? Declare 
the truth, and your knowledge herein. 

Look upon the deed or writing now produced and Secondly, 

ſhewn to you, at this the time of your examination, 
marked with the letter 4. and purporting to, &c, 
Was ſuch deed or writing ſealed and delivered in 
your preſence, and by whom? were you a ſub- 
ſcribing witneſs to the ſealing and delivering thereof? 
and is your name indorſed and ſet as a witneſs there- 
to of your own hand-writing ? and do you know 
the hand-writing of the other witneſs or witneſſes 
thereto? And is or are the name or names of ſuch 
witneſs or witneſſes of the proper hand-writing of 
ſuch witneſs or witneſſes? And did you ſee them ſet 
any, and which of their names, as ſubſcribing wit- 
neſs or witneſſes thereto ? Set forth the particulars 
at large, according to the beſt of your knowledge, 
remembrance, and belief, and the truth declare, 

Laſtly, Do you know of any other matter or Laft interroga- 
thing, or have you heard, or can you ſay any thing + 
touching the matter in queſtion, in this cauſe, that 
may tend to the benefit and advantage of the com- 
plainant in this cauſe, beſides what you have been in- 
terrogated unto? Declare the ſame fully, and at 
large, as if you had been fully interrogated thereto. 


F.C. B. 


Interrogatories to be adminiſtered to Richard Fenn, Iaterrogatories 
a witneſs to be produced, ſworn, and examined ſot defendant, 
on the part and behalf of C. D. the defendant, 
at the ſuit of A. B. before, &c. as in the 
other, 


If a witneſs going to ſea be examined upon in- If the witneſs 
terrogatories before'a judge, and the trial comes on does not go after 
bef "FL bis 0 fie mall b F deing examined, 

efore he is gone, his depoſition fhall not be read, the jnterroga- 
but he mult appear; for the rule in ſuch cafe is tories ſhall not 


made on a ſuppoſal of his abſence. Salt. 691. de read, 
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Affdavit to A. F. of; &c. mariner, late maſter of the ſhip D, 
| mg _— the above-named defendant, maketh oath, That this 
et ® action is brought againſt him for an aſſault, ſuppoſed 
vpon interro- to have been committed by him on the ſaid plaintiff, 
— who was a mariner belonging to the ſaid ſhip, and 
on board the ſhip L. in the month of February laſt, 
when the ſaid aſſault is charged to have been com- 
mitted ; and this deponent further ſaith, That V. 
S. of , merchant, was a paſſenger on board 
the ſaid ſhip L. at the time the ſaid aſſault is ſup» 
poſed to have happened, and is, as this deponent is 
adviſed, and verily believes, a material witneſs for 
him in his defence of the ſaid action; and that the 
ſaid V. S. is about to leave this kingdom on Mon- 
day or Tueſday next, or before, as he has informed 

this deponent, and as this deponent verily believes, 


Poſtea. 


Aﬀeociate ins POSTEA is a return of the judge befote whom 
dorſes the poſtea, ® the cauſe is tried, after a verdict of what was 
e- e. done therein, and is indorſed on the back of the niſi 
cats, prius record. 

When the cauſe is tried at the ſittings in Lendon 
or Middleſex, the aſſociate indorſes the pgtea upon 
the back of the record, and on the fifth day after 
the return of the hab. corp. jurat. (if the defendant 
does not within that time either move in arreſt of 
judgment, or for a new trial); call at Mr. Bear- 
croft's clerk, Lincoln's Inn, for ſame, then get it ſtamp- 
ed with a double half-crown ſtamp at the ſtamp- 
office, and go to the prothonotaries office, who 
will enter the cauſe, and take for the ſigning of the 

judgment 75. 4d.; take the poſlea to one of the pro- 
thonotaries, and he will tax your coſts thereon. 

N. B. There is no rule given for judgment in 
this court, * you wait the four days. 


Every 


Poltea, | 235 


Every clerk of aſſize, and the aſſociate to the lord Cerk of affize 
chief juſtice, ſhall make returns of peſteas upon te- 2 aſſociates 
all make te- 


cords iſſuing out of this court, whereupon any pro- turns of poſieay, 
ceedings have been by virtue of any writ of niſi prius, &c. to protho- 
diſtringas, or habeas corpora juratorum, and cauſe the tarts. 

ſame to be delivered to the prothonotaries of this 

court, upon the quarto die poſt, R. E. 2 Fac. 2. 

and take the fees for the return thereof, 

Where final judgment ſhall be ſigned upon a Poſtea to be left 
piſi a, the paſlea ſhall immediately be left with the m_ _— 
clerk of the judgments of the prothonotary, and — N 
ſhall not afterwards be taken out of the office with- 


out leave of the court. Trin. 13 Geo. 2. 


Laring Coſts. 


F you have extra coſts, an affidavit of the expences Taxing cofls if 
1 is neceſſary to be made before you tax them; in tte. 
country Cauſes, affidavits are generally made; and 
if ſworn there, get one of the ſecondaries to mark 
it before you tax the colts ; he is ſuppoſed to make 
an office copy, for which he is paid 84. per ſheet, 
beſides ſtamps ; but if the office copy is not wanted, 
then on payment to the ſecondary of 84. per ſheet, 
he will Jet you take the original to tax the coſts 
with, which the prothonotary keeps, and ſends over 
to the ſecondary to file; and N. B. It is uſual to 
ſend the copy of affidavit to the oppoſite attorney, 
for which is allowed 4d. per ſheet, 

It is alſo uſual among fair practiſers, to give the 
oppoſite ſide notice of taxing coſts, without a rule; 
but if you cannot rely on the attorney, then apply to 
the ſecondaries office for a ſide- bar rule to be pre- 
ſent, pay 45. ; ſerve copy on attorney of the other 
ſide, and he then muſt give notice. If either party 
ſhould die before execution iſſued, then the judg- 
ment muſt be revived by ſci, fa. Stat. 8 & 9 
. 610 | | 
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Affdavit of in- 
ereaſe coſts. 


Taxing Coſts. 


In the Common Pleas. Denn v. Fenn. 

A. B. of, Sc. the plaintiff in this cauſe, and E. 
B. of, &c. attorney far the above- named plaintiff, 
ſeverally make oath, and ſay, And firſt this depo- 
nent C. B. for himſe!f ſaith, That notice of trial 
was given in this cauſe for the laſt aſſizes, to be 
holden at Oxford, in and for the ſaid county, and 


that he did cauſe three ſubpoenas to be iſſued out on 


the part of the ſaid plaintiff, and that AJ. L. of, &c. 
G:£. of, Te. T. of, Sc. G. H. of. Se. J. K. 
of, &c. [here inſert the names of the witneſſes, and 
their places of abode, with their addition of trade, &c.] 
were all of them ſeverally ſubpœna'd on the part of 
the plaintiff, and that the place of reſidence of the 
ſaid A. L. C. L. and G. H. is diſtant from this 
deponent twelve miles; and this deponent further 
ſaith, That all the ſaid witneſſes were material and 
neceſſary for the ſaid plaintiff; and that the ſaid 4, 
L. Sc. were all paid with their ſubpœnas Is. each, 


and that the ſaid A. L. &c, [here again name the wit- 


neſſes] were neceſſarily abſent from their places of 
abode in going to, and returning from the ſaid af- 


ſizes three days; and this deponent was alſo neceſ- 


farily abſent from his place of abode three days; 
and that the uſual place of abode of the ſaid . L. is 
diſtant from Oxford thirty-ſeven miles; and that 
the uſual place of abode of the ſaid C. L. is diſtant 


from Oxford ten miles [go on and ſhew the diſtance of 


every witneſs from the aſſixe town]: And this depo- 
nent further ſaith, That the ſaid A. L. was very 
old and infirm, and that he was obliged to hire a 
poſt-chaiſe for her, from her place of abode to the 


ſaid aſſizes, and back again {ſhe the ſaid A. L. not 


being able to travel in any other way), and that he 


did pay for the ſame the ſum of 5. 10s. ; and that 


he did alſo pay to her for her loſs of time, trouble, 
and expence, the ſum of 4/. 4s.: And this deponent 
further ſaith, That he did pay to the ſaid C. L. 
E. T. G. H. Sc. for their loſs of time, trouble, and 
expence, the ſum of 3/. 10s. : And this deponent 


further ſaith, T hat his brief, conſiſted of five ſheets 
9 of 


Taxing Coſts. 
of paper, and that he did pay to Mr. Bearcroft with 


his brief and clerk 4/. 6s. Gd. and to Mr. Balduin N. B. The briefs 
ought to be pto- 
duced in all 


and his clerk 21. 45. Gd. and the following court fees: 


to the marſhal for entering the cauſe, 125.; to the cates. 


jury, tipſtaff, and bailiff, 146.; to the marſhal and 
crier, 175.3 and to the alſociate, I/, 155. 6d.; And 
this deponent A. B. for himſelf ſaith, That he did 
pay for the expence of himſelf and witneſſes, pend- 
ing the ſaid trial, the ſum of 51. 10s. 64. 

It is impoſſible to form a general precedent for an 
affidavit of increaſed coſts, as every cauſe varies fo 
much in expence and circumſtances, therefore you 
have nothing more to do than ſtate the facts; but it 
muſt be with certainty, as the prothonotary cannot 
aſcertain the expences of the witneſſes without, and 
with that you are to ſhew that every thing is neceſſary 
and material as far as your belief goes, to be produced 
on the part of your client; and the place of abode of 
your witneſſes muſt alſo be ſewn, with their di/tance 
from the place where the afſizes are held, otherwiſe 
they cannot be allowed for. 


Special Uerdict, 


F there is a ſpecial verdict, the plaintiff's attor- How to proteed 
ney with the defendant's generally get it ſettled, „ ſpecial ver- 


by conſent, by the two ſerjeants who ſign the ſame, 


which is then left with the aſſociate to be copied for 


each party; pay 8d. per ſheet; after it is done, 
take it to Mr. Sherwood at the prothonotaries, who 


will make ſix copies thereof, viz. four for the 


judges, and two for the ſerjeants on each fide, pay 
for ſame 25. 4d. fer ſheet, This the plaintiff's at- 
torney does, and delivers three to the defendant's 
attorney; if he does not pay for them, then the 
plaintiff's attorney may deliver the four to the judges; 
pay each clerk 25.; and when it is entered on the 
roll, give brief to a ſerjeant with 10s. 6d. to * 

or 


let. 
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for a conſilium, who ſigns it; take it to the ſecon- 
daries at Heſiminſler, and have the roll in court; 
they will mark the roll, and in the evening draw up 
rule for conſilium with the ſecondaries, pay 55. ; 
ſet the cauſe down with them, pay 1s. ; ſerve copy 
of the rule on the attorney of the other fide ; give 
brief to a ſerjeant to argue on each fide; if judg- 
ment is given, draw up rule with the ſecondary, 
pay 55.3; then tax the coſts as in other cafes, 

Special caſe, * If a ſpecial caſe is made, then it is ſettled by the 
two ſerjeants, and ſigned ; give fame to the aſſo- 
ciate, and he will make copies for each; pay 8d. 

er ſheet ; move for a conſilium as before, and draw 
up rule for argument with the ſecondary, pay 55.3 
make four copies for the judges; each attorney 
makes two, and delivers them; plaintiff's attorney 
delivers two, viz. to the chief juſtice and ſenior 
Judge, and the defendant's attorney to the two 
puiſne judges, | 

Counſel to ſub- By rule MH. 1654. /. 23. That on finding ſpe- 

ſeribe rhe point cial verdias where the points are ſingle, and not 

oa complicated, and no ſpecial concluſion, the counſel, 
if required, do ſubſcribe the points in queſtion, and 

agree to amend omiflions or miſtakes in the meſne 
conveyance, according to the truth, to bring the 

| point in queſtion to judgment, | 

Deeds to be That unneceſſary finding of deeds in hec verba, 

8 where the queſtion reſts not upon them, but are only 

; * derivation of title, to be ſpared ; and found ſhortly 
according to the ſubſtance they bear in reference to 
the deed, as feofment, leaſe, grant, Sc. 

Copies of ſpecial By rule, E. 27 Car. 2. It is ordered, That every 

rerdiets and de- attorney ſhall deliver true copies of the record of 

1 ſpecial verdicts to the reſpective juſtices of this court, 

juſtices one by the ſpace of one whole week at the leaſt next before 

week before the the day appointed by ſuch argument; namely, the 

Eco attorney for the plaintiff one copy thereof to the 

Wade, ond lord chief juſtice, and another to the ſenior judge; 
two by the de- and the attorney for the defendant, like copies on 
fendant”s atior- each of the other two juſtices, | 


ney. 5 q | 7 That 
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That no argument by counſel on either ſide ſhall Nor any argu- 
be heard at the bar, until books be delivered to all 8 2 
the judges: provided nevertheleſs, that in caſe the veres, 
attorney of either party ſhall not deliver books as he Attorney on ei- 
ought, then if the attorney on the other fide, for ther fide may 
expediting his client's cauſe, will deliver books to —.— 1 * n 
all the judges, three days at the leaſt before the ar- be ä 
gument, counſel ſhall be heard on his client's be- allowed it in 
half at the day appointed; and the attorney deli. s. 
vering books as aforeſaid, ſhall be imburſed the 
charges of delivering the two books, which ought 
to have been delivered by the attorney of the adverſe 
party; which charges the ſaid attorney {hall be bound 
to pay upon demand thereof. 

N. B. The court will refuſe to hear counſel upon 
the argument, unleſs the books are paid for by the 


defendant's attorney. 


- r r - BS - ** 
ox . o a * V * — 
rr A SH, = ——— 8 


f 
ö 
4 + 
1 
' 
N 
715 
* 
'Y 
1 


Of Arreſting the Judgment. 


FTE R verdict, a man may alledge any thing Arreſt of judg- 
A in the record in arreſt of judgment, which went. 
may be afligned for error after judgment, 2 Noll. Ab. 
716, So after interlocutory, before the principal 
judgment, Cro. Eliz. 914. 235. And judgment 
after verdict ſhall not be arreſted for an objection 
that would have been good on demurrer, 3 Bur. 
1725. | 
"I judgment on demurrer, defendant ſhall not After judgment 


d 7 on demurrer, ' 
come to arreſt judgment on the return of the in e 


quiry, for an exception that might have been taken to arreſt the 

on arguing the demurrer, ſecus in caſe of judgment judgment. 

by default, or if the fault ariſes on the wtit of in- 

quiry or verdict. Str. 425. 1 . | 

Motion in arreſt. of judgment, in this court, Motion before 
muſt be made before or upon the appearance day of *P?***2*© day. 

the return of the habeas corpora juratorum, Barnes 

445. And if it is moved on the laſt day of term, If moved on laſt 

Z, 2 there day notice, 


340 Of Arrefing ths Judgment, 


there muſt be notice given, which will require 
afhJavit of the ſervice. Ibid. 247. 
When not tobe Judgment ſhall not be arreſted, becauſe the de- 
ORs fendant's name is put in two counts inſtead of 
plaintiff's. 3 Wilſ. 40. 
How to move» If aſter verdict the party would move in arreſt of 
X judgment, you muſt deſire the aſſociate to have the 
record of niſi prius in court the day you mean to 
move; pay him 6s. 84; give brief to your ſerjeant, 
to move, ** that the entry of the final judgment be 
„ faxed until the court ſhall otherwiſe order,” In the 
evening draw up the rule, which will be in theſe 
words: Upon reading the record of i prius be- 
« tween the ſaid parties, it is ordered, that the entry 
« of final judgment uton the verdift found for the 
plain i be flayed until this court be moved on be- 
« half of the plaintiff, and ſhall otherwiſe order + let 
& notice of this rule be given to the plaintiff, his at- 
* torney or agent, and let notice of the motion to diſ- 
« charge this rule be given to the defendant, his attor- 
* ney, or agent; pay ſerjeant's fee, one guinea at 
leaſt, rule 55s. ; ſerve copy on plaintiff's attorney, 
How plaintiffis If the plaintiff means to diſcharge the rule, he 
to proceed, muſt give notice thereof thus: „ Take notice, that 
« this honourable court will be moved to-morrow, or fo 
« ſoon after as counſel can be heard, that the rule made 
„ in this cauſe the day of laſt may 
© be diſcharged.” Serve copy on defendant's at- 
torney, and make affidavit of the fervice; give 
brief to a ſerjeant, and he will then argue the point; 
fee diſcretionary. 
_ to proceed If judgment is arreſted, then draw up rule in the 
x: =" qa evening with the ſecondary (pay $53.); ſerve copy 
on plaintiff's attorney ; there are no coſts allowed, 
If the rule is diſcharged, then plaintiff's attorney 
draws up rule, and may proceed to tax his coſts in 
the uſual way, | 
How to more [f you move to arrett the judgment upon the in- 
vpon an inquifi- quiſition, and the ſame is not taken from che ſheriff, 
233 give him notice to produce it in court, in order to 
move for the rule; pay him 6s, 8d, ; make * 
0 


The rule. 


New Trial. 341 


of the ſervice, leaſt he ſhould not produce ſame. 

If the plaintiff's attorney has it, then give him no- 

tice to produce it, and make the like affidavit ; 

then proceed as before. A 
With regard to arreſt of judgment upon matter Rule to be ob- 

of law, this rule is to be obſerved, ** That what- ſerved in arreſt 

ever is alledged in arreſt of judgment, muſt be ſuch PIER 

« matter as would, upon demurrer, have bein ſufficient 

« to overthrow the ation or plea,” But this rule 

will not hold e converſo, viz. ** That every thing 

«© that may be alledged as cauſe of demurrer will be 

« good in arreſt of judgment ; becauſe many om'ſſions 

« and defefts, if net taken advantage of in time, 

are cured after verdict by the ſtatutes of jeofails.“ 


New Trial, 


F the party againſt whom the verdict is obtained Muſt be moved 
on trial, or judgment on enquiry of damages, 2 ede 
wiſhes for a new trial, or inquiſition, he muſt move 4 2 ——— 
for the ſame before or on the appearance day of the of the ba. corps 
return of the habeas corpora juratorum, or inquiry 8 
(if by original), unleſs the foundation of the mo- original, 

tion be ſome matter diſcovered afterwards, Barnes 

443.3 but if it be returnable on a day certain, then 

four days after that day; and the motion is gene- 

rally made on an affidavit (unleſs it ariſe from a 

verdiet given contrary to evidence, a miſdirectian of the 

Judge at niſi prius, 2 Wilſ. 273. or where the jury 

bave given exceſſive damages), of ſome new matter 

being diſcovered ſince the trial. But they will not 

grant a new trial in penal actions. 3 Wilſ. 59. 

Where verdicts have been given contrary to evi- Though the 
dence, or where there hath been no evidence at all ſtrength of evi- 
to ſupport ſuch verdicts, the court hath granted new _ 
trials; but if there hath been a contrariety of evi- JE ad 
dence on both ſides, the courts have never granted refuſed, 
new trials, notwithſtanding the judge ( before whom 
the Cauſe was tried), hath been of opinion, that the 


3 ſtrength 
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ſtrength and weight of evidence was againſt the 
verdict. 3 Will. 47. 
Court will not After a verdict on the honeſt and juſt fide of the 
Or are, cauſe, the court will ſupport it if poſſible, and not 


bas been a ver- grant a new trial, 2 /7f. 306. 


dict on the 
honeſt fide, 


New irial grave» Aftet © nonſuit by order of the judge improper- 
ed after a non- ly, the court granted a new trial without coſts, 


3 . . id bd * . 
cjectment. for the defendant, it is not uſual to grant a new 


trial, becauſe the plaintiff may bring a new eject- 
ment, and no other diſadvantage happens to him 
but where the verdict is for the plaintiff, a new trial 
is often granted; for then the conſequence of not 
granting a new trial is the alteration of the pofleſ- 
ſion of the premiſes. See Barnes 440. Jide title 
Ejettment. | | 
New tricl nat A new trial not granted, becauſe the counſel 
granted becavſe thought it prudent to omit evidence which they had 
m—_— _— in their briefs, and might have offered in mitiga- 
ee, evidence tion of damages; nor becauſe another jury, in a 
which they had cauſe between the ſame parties nearly fimilar, 
in their briefs. here ſuch evidence was offered, gave a different 
verdict. 2 Black. Rep. 802. 
verdigs may be Verdicts have been frequently ſet ſide for exceſ- 
ſer afide forex- ſive damages, but never for ſmallneſs; and in an 
mn 11 action againſt a tavern-keeper for impriſonment a 
neſs; and where few hours, 300“. was given, 2 Wiſſ. 160.; ſo 
the damages are againſt a journeyman. printer, for fix hours, 3co /, 
5 2 Hilſ, 205; fo againſt the king's meſſenger for 
not grant a new impriſonment of an attorney, 10207. for ſix days, 
trial, 2 Wilſ. 444+; ſo in an aſſault about the property of 
a turtle, 200 J.; for a malicious proſecution of 
a baronet, 10,000/. 2 Black. Rep. 1327. The 
court refuſed a new trial. | 
aan geared; ee but pope, payment of. colſe, 
unleſs, Ge. unleſs the judge ſpecially, at uit prius, order it to be 
5 moved for; but it is diſcretionary in the court. 
Judge ſends his If the cauſe be tried before a judge of another 
report, | 8 court 


court, it is ſaid, an affidavit of what paſſed at the e 
trial muſt be produced, as a neceſſary foundation 
for this motion, Barnes 447. ; but now the judge 
ſends his report to the court. | 
It is a rule to ſhew cauſe, and notice of ſuch mo- How to proceed. 
tion muſt be given; becauſe the rule muſt be, 
« And that all proceedings in the mean time be 
« ſtaid.” Give your former brief to a ſerjeant to 
move; draw up rule at ſecondaries, ſerve copy, and 
ſhew the original; ſpeak to the'clerk of the judge 
who tried the cauſe, for his report, who will (if of 
another court) ſend it to the puiſne judge; if of the 
ſame court, he will, on its being called on for 
argument, report it to the court; and if he declares 
himſelf ſatished with the verdict, it haih been uſual 
not to grant it on account of its being a verdict 
againſt evidence : on the other hand, if he declares 
himſelf diſſatisfied with the verdict, it is pretty much 
of courſe to grant it. | 
If the verdict is ſet aſide, and a new trial granted How to proceed 
draw up rule at the ſecondaries, and ſerve it; and fügt e be 
if it be on payment of coſts, an appointment muſt ; 
be taken from one of the prothonotaries on the 
rule; ſerve copy, attend the taxation of the coſts z 
when taxed, they muſt be paid, as the rule is con- 
ditional. And note, the niſi prius record need not 
be ingroſſed anew, but the jurata muſt be altered as 
to the return; and if the cauſe is not tried the ſame 
term, then it muſt be reſealed, and paid for anew 
to the clerk of the treaſufy; and you muſt have a 
new venire, and habeas corpora, if not tried the ſame” 
term; aliter, not, Add a new placita. 


. - 
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Of Docketing and Carrying in 
the Rolls, 


ORMERLY the rolls of Ea/ter term were 
taken in and filed with the prothonotary on or 
before the firſt day of Trinity term; thoſe of Trinity 
term on or before Michaelmas day; of Michaelmas 
term, at or before the 6th of January; and thoſe of 
When to docket Hilary, four days before Eaſter day, R. E. 34. c. 
rolls, 2. But now, by indulgence, thoſe of Michaelmas 
term are taken in and docketed in Hilary term, 
' thoſe of Hilary, in Eafter, Eaſter in Trinity term, 
and of Trinity in Michagelmas; and will not in fu- 

| ture be received after the end of the next term, 
3 How to docket When you docket your rolls, take. ſame to the 
ib them. prothonotaries, with the entries thereon complete, 
id if you have ſigned final judgment; if not, as far 
as you have gone in the cauſe: if the entry of the 
| iſſue or demurrer be paid for before, you pay no- 
thing, if not, 8 d. per ſheet; then the clerk will 
give you the docket roll to enter the cauſes. The 

form of the docket is thus ; 


A een — wool tins Sep tg + a 
* — — we 2 2 — ry 2 
: . — —— — 


n 
PR 


Not informed in debt. ue joined in caſe, on a plea 


The form. London, ff, Welt for ) Roi of non aſſumpſit. 
Burton, — 
Packer fcr Taylor, J 17 2; gg Same for ) Non 
. Same for Roe, 117 
Says nothing in cafe. 2 


Middleſex, ſſ. Under- Nul tiel record in caſe. 
115 


wood for Denn, London. Same for 
Lee for Fenn, Doe, 118 


Same for Roe, 


Judgment by dgfault in caſe. 


Middleſex, ſſ. Same : |» 
for Doe, 116 | 


Same for Roe, 


By 


Poſcea, 345 


2 
By the 4 5 V. F. M. c. 20. f, 2. NoNojudgment to 
Judgment not dicketsd and entered in the books ſhall af- affeQt lends, ug» 


leſs docketed. 
feft any lands or tenements, as to purchaſers or mort- 


ages, or have any preference againſi beirs, executors, 
and adminifirators, in their admin ſiration of their 
anceſtors, teflators, or inte/late's eſtates.” 


S the aſſociate, or clerk of aſſize, indorſes 

the poſtea in this court, it is almoſt needleſs 

to inſert precedents for that purpoſe; but juſt to 

give the young clerk a good idea of the ſteps taken 
after the trial, I ſhall here inſert a few forms; 

Afterwards, that is to ſay, on the day, in the Poſtes for the 

year, and at the place within mentioned, before — — 
Alexander Lord Loughborough, the chief juſtice with- * 
in written, came the within named C. D. by his 
attorney within contained, and the within named 
E. F. although ſolemnly required, came not, but 
made default; therefore let the jurors of that jury 
within mentioned be taken againſt him by his default; 
and the jurors of that jury being ſummoned, came, 
who, to ſay the truth of the within contents being 
choſen, tried, and ſworn, ſay upon their oath, 
That the within-named E. F. did undertake and 
| promiſe, in manner and form as the within- named 
C. D. hath within complained againſt him; and 
they aſſeſs the damages of the ſaid C. D. by oc- 
caſion of the not performing the within-mentioned 
' promiſes and undertakings, over and above his coſts 
and charges, by him about his ſuit in this behalf 
expended, to 20 l. and for thoſe coſts and charges 
to 40s. Therefore, &c. 4 

As before, upon their oath, ſay, That the within- Selends 
3 3 5 F. did not a" Sh. and promiſe, in 3 
manner and form as the ſaid C. D. hath within in 
pleading alledged, Therefore, &c, 
| | After- 
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Upon a nonſait. Afterwards, that is to ſay, on the day, in the 
year, and at the place within mentioned, came as 
well the within-named E. A. by his attorney with- 
in mentioned, as the within-named A. C. by his 
attorney within-named, before Alexander Lord 
Loughborough, the chief juſtice alſo within named, 
and the jurors of the jury whereof mention is with- 
in made, ſummoned to be upon that jury, being 
impanelled and drawn by ballot, according to the 
form of the ſtatute, &c. and called over, come, 
who to ſpeak the truth of the matters within con- 
tained being tried and ſworn, withdrew from the 
bar to conſult of their verdict thereupon ;/ and it 
was conſulred and agreed amongſt them to give in 
their verdict; and for that purpoſe they came back 
here again to the bar; whereupon the ſaid E. 
although ſolemnly called, cometh not again, nor 
further proſecuteth his ſuit againſt the ſaid 4. 
Therefore, &c, „ | 


If the cauſe is Afterwards, on the day, in the year, and at the 
tried at the aſ- place within contained, the within named A. B. 
fes. by his attorney within- named, came before Sir 


Henry Gould, Knight, one of the juſtices of our 
Lord the King of his Common Bench, Sir Richard 

Peryn, Knight, one of the barons of our Lord the 

King of his court of Exchequer, at Weſtminſter, 

and other their fellow juſtices of our ſaid Lord the 

king, aſſigned to hold the aſſizes for the within- 

written county of B. according to the form of the 

ſtatute, &c.; and the within- named E. F. although 

ſolemaly required, came not. — As before. 

If there are taleſ- Go as far as the words be accepted againſt him 
men added, © by his default,” then ſay, And the jurors of that 
jury being ſummoned, ſome of them (that is to ſay). 

A. B. C. D. here name only the jurors that appeared 

on the panel]. And becauſe the reſidue of the jur- 

ors of the ſame jury do not appear, therefore other 

erſons of thoſe ſtanding by the court, by the ſheriff 

of the county aforeſaid, at the requeſt of the ſaid 

plaintiff, and by the command of the ſaid chief juſ- 
tice (if in London or Middleſex), :f at the 415 

y 


Poſtea, 


(vy commandof the ſaid juſtices), are now newly ſet down, 
whole names are affiled in the within written panel, 
according to the form of the ſtatute in that caſe 
made and provided, which ſaid jurors ſo newly 
ſet down (that is to ſay), X. L. of, &c, haberdaſher 
[naming the reſt of the taleſmen] being required came 
who to declare the truth of tne within contents, Sc. 
as before. | 

For more precedents of this fort, ſee my Inſir. 
Cler. K. B. Title poſtea 275. 

Poſtea may be amended by the judge's notes, and Poſtea may be 
according to the truth of the verdict, Rep, & mended. 
Caf. C. P. 118. 2 Barnes, Notes 354. 


Continuance on the Roll after 
Caule tried, 


F your caſe is not tried the ſame term the iſſue is 
delivered, the venire muſt be continued on the 
roll, by wicecomes non miſit breve ; as ſuppoſing an 
iſſue joined in Eaſter term, and the cauſe not tried till 
Trinity; then after the award of the firſt venire, 
which is returnable in Zaſter term, and alſo after the Continuance by 
words becauſe as well, &c. being the laſt in the iſſue ; jj. "_ 
add theſe words, At which day come here the parties 
aforeſaid, by their attornies aforeſaid, and the ſhe- 
riff did not return the ſaid writ, nor did he do an 
thing thereupon ; therefore, as before, the ſheriff is 
commanded, that he cauſe to come here on the 
morrow of the Holy Trinity, twelve, &c. by whom, 
Sc. and who neither, &c, becauſe as well, Sc. At 
which day the jury, between the ſaid parties of the 
lea aforeſaid, was reſpited here, until on the mor- 
row of All Souls then next following, unleſs “ our - Alexander 
Lord the King's juſtices aſſigned to take the aſſizes Lord Lough- 


ole county aforeſaid, by form of the ſtatute, 6c, tough the 


chief juſtice of 
ould firſt come . day of our ne. 
at Oxford, in the ſaid county; and now of Common 
od, i | 9. here Bench, ſhould 


firſt come on, 
&c. | 
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1 Ch. juſtice. 
bis 


Judgment, 


Mercy 


If verdict for 
the defendant. 


Judgment. 


Signed 11th 
Nov, 1 785. 


Continuante on the Roll, &c. 


here at this day cometh the ſaid 4. by his ſaid at- 
torney, and the ſaid + juſtices before whom, &c, 


have ſent here their record in theſe words: Afﬀter= 


wards (to the end of the Poſtea). Therefore it is con- 
ſidered that the ſaid A. recover apainſt the ſaid C. 
his ſaid damages by the ſaid jury in form aforeſaid 
afleſſed, and allo 23 l. for his cofts and charges by 
the court here adjudged to the ſaid A. by his aſſent, 
which damages in the whole amount to 100 l. and 
that the ſaid C. be in mercy, &c. 

To the end of the iſſue. At which day the jury be- 
tween the parties aforeſaid, of the plea aforeſaid, was 
reſpited here until on the morrow of l Souls then 
next following, unleſs our Lord the King's juſtices 
aſſigned to take the aſſizes in the county aforeſaid by 
form of the ſtatute, c. ſhould firſt come on Hed- 
neſday the 10th of July, at Oxford, in the county 
aforeſaid; And now here at this day cometh the ſaid 


A. by his faid attorney, and the ſaid juſtices, before 


whom, Cc. have ſent here their record in theſe 
words: Afterwards (to the end of the poſtea ver- 
batim). Therefore it is conſidered, that the ſaid 4, 
take nothing by his ſaid writ againſt the ſaid C. but 
be in mercy for his falſe ſuit therein, and that the ſaid 
A. go thereof without day, &c. It is alſo conſidered, 


that the ſaid C. recover againſt the ſaid A. 22 l. by 


diſcretion of the juſtices here, to the ſaid C. at his 


requeſt, for his coſts and charges by him in this be- 


half ſuſtained, according to the form of the ſtatute, 
Sc. by the court here adjudged, Cc. 


Judgment 
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Judgment by Default. 


F the defendant does not plead within the time Judgmentsare ei- 
allowed by the rules of the court, or confeſſes — 1 
the action, the plaintiff may ſign judgment againſt '? 
him by default; and this judgment is either inter- Interlocutory, 
locutory or final, Interlacutory judgments, are thoſe 
incomplete judgments, whereby the right of the 
plaintiff is indeed eſtabliſhed, but the quantum of 
damages ſuſtained by him is not aſcertained, which 
is the province of a jury. Therefore, if the action 
be in caſe, treſpaſs or the like (and where it only 
ſounds in damages), the judgment is interlocutory, 
and there muſt be a writ of inquiry iſſued, directed 
to the ſheriff of the county where the action is laid, 
to enquire by a jury what damages. the plaintiff hath 
ſuſtained, who is to return the inquiſition to the 
court; whereupon the plaintiff's attorney taxes his 
coſts, and ſigns final judgment.—But if the plaintiff ꝑiaal. 
declares in debt, as on bond for a ſum certain, or 
in any action wherein the ſpecific thing ſued for is 
recovered, the judgment is abſolutely complete, which 
is called a final judgment, 

If you ſign an interlocutory judgment, make an How to vga 
incipitur of the declaration on a treble penny ſtampt interlocutory 
paper, and alſo warrants of attorney, on a piece of Judgment. 
parchment unſtamped; file them with the clerk 
of the warrants, No. 3. Pump Court Temple; pay 
in debt, treſpaſs, and detinue, 44. each; in other 
actions 8 d. each; he will mark the judgment-paper, 
then carry it with the draft of the declaration to 
the prothonotaries office, the clerk will ſign judg- 
ment, pay him 25. if the declaration be of the ſame 
term (and has been filed); if not, 8 d. per ſheet 
for declaration; and if judgment be not of the ſame 
term with the declaration, then pay for the entry of 
the declaration 8d. per ſheet anew, judgment, 25. 


356 Judgment by Dekault. 


How if in debt. If the action is in debt, then you enter an 
incipitur of the declaration on a double half- crown 
ſtampt paper, and file warrants of attorney as be- 
fore ; and after it is ſigned, you may get one of the 
prothonotaries to tax coſts, and immediately take 
out execution. If the plaintiff takes a confeſſion of 
the damages, the judgment is final. 

The form of the warrants of attorney are al- 
ready given, which will ſerve for theſe judgments, 
= Dade title iſſue. | 

Tf the judgment Though judgment be irregular, motion to ſet it 

—_— —— aſide muſt be made ⁊ days beforeth e day appointed 

it aſide muſt be for executing the writ of inquiry, Barnes 256, or it 

made two days will not be granted. But if the irregularity be in 
betore the dne. the notice ſubſcribed to the copy of the proceſs, the 

quiry, motion muſt be made before judgment ſigned. 14:d; 

+ If in notice of If in the notice of + declaration, two days before 


— the time appointed for the execution of the writ of 


quiry. inquiry. Ibid, 
A regular inter-- A regular interlocutory judgment may be ſet 
Jocutory judg- afide, ſo as to let in the defendant to try the merits 
ment may be ſet . . 
aGde, if defend- Of his caſe ; but it muſt be on payment of coſts, 
ant has merits, and ſuch merits likewiſe muſt appear upon an afh- 
| davit, Barnes 242. ; and it muſt be upon terms of 
taking ſhort notice of trial, &c. 1bid, A writ of 
inquiry may be ſet aſide, and defendant let in to 
plead a fair plea on payment of coſts; but as the 
rule is conditional, take care to pay them. 

In theſe caſes there muſt be notice of the motion, 


Notice, 5 2 5 
and an affidavit of the ſervice, as your notice will 
| be © in the mean time that the proceedings be ſtaid.“ 
If judgment Sgn- In the copy of proceſs, the rule is, that defend- 


ed irregularly, ant has to appear eight days, excluſive of the return 
how to proceed. day of the writ, Barnes 245. and judgment ſigned 
| before, will be irregular. 
What affidavit If the plaintiff ſigns an interlocutory judgment 
vught to ſiate, jrregularly, the court will ſet it aſide upon an affi- 
davit of the facts, in which you may ſhew, he 
* writ having iſſued and return, the delivery of the 
declaration, and the time when the rule to plead ex- 
« pared; or if you were upon terms of accommodation, 


ſhew 


Judgment by Default, 35 


cc few the ſpecial matter, and the advantage taken,” 
and there will be no need in this caſe of a notice of 
motion, as it is a rule to ſhew cauſe, and plaintiff 
proceeds at his peril, 

After interlocutory judgment and writ of enquiry It defendant be- 
awarded, the plaintiff became a bankrupt, and af- comes bankrupe 
terwards the enquiry was executed in his own name, — 
and held good without a ſcire facias ſued out by the 
aſſignees. 2 Wilſ. 358. 

After writ of enquiry executed, a fatal miſtake Aſter defence 
was found in the declaration: On which it was made on enquiry, 
moved, that the interlocutory judgment might be eggs 
forthwith entered upon record, agreeable to the de- advantage of a 
claration delivered, and the roll be brought into the miſtake in the 
Proper office, and that the defendant might have four . 
days to move in arreſt of judgment. Afterwards, on 
ſhewing cauſe, it appeared that defendant attended 
the execution of inquiry by counſel, and croſs- exa- 
mined the plaintiff*s witneſſes, per cur. We lament, 
that entries on the roll are not made at the times 
when they ought to be made; the rule cannot be 
diſcharged, becauſe defendant did not rely on the 
miſtake, but has made a defence on the executing 
the writ of inquiry. Freeland v. Hunt, C. B. 

2 Will. 380. 

Rule to ſhew cauſe, why inquiry and inquiſition Court will not 
ſhould not be ſet aſide for two objections: 1. That — 
the notice was ſerved on defendant himſelf, and not — attends on 
his attorney. 2. That the time appointed by the the part of the 
notice for executing the inquiry was between the ©&**24ant. 
hours of ten and five, It was admitted that both 
objections were good; but it was inſiſted that both 
of them were cured, by one R. an attorney, attend- 
ing at the execution on the part of the defendant, 
croſs-examining witneſſes, and producing a witneſs 
for defendant. Barnes 233. | | 

If the writ of inquiry be ſet aſide for irregularity, If ſetafide, muft 
there muſt be a new writ ingroſſed; and a writ of de a new ingroſſ- 
inquiry, executed on the day af the return, is good 


{unleſs it happen on a Sunday). | 


3 
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After judgment When the interlocutory judgment is ſigned, 
1 give notice of executing the writ of inquiry, and 
Proceed jf defendant lives within forty miles of London, and 
the venue be laid there, or in Midaleſex, the notice 
muſt be given. eight days, excluſive of the day it is 
delivered, R. HA. 1654.; but if the defendant lives 
above forty miles from London, and the venue is laid 
there, or in Middleſex, then fourteen days notice, 
excluſive of the day, be given, ibid.; and if the 
venue be laid in the country, then ten days excluſive 
is to be given; and Sunday is to be accounted as 
one, if it be not the day on which the notice is 
No proceedings given, Vide Stat. 14. Geo. 2. c. 17. / 4.3; And if 
for 12 months there hath been no proceedings for twelve months 
after notice. after judgment, there muſt be @ term's notice of 
| executing a writ of inquiry of damages ; and ſuch 
notice muſt be given before the Eſſeign day of the 
fifth or ſubſequent term, Vide R. E. 13 Geo. 2.; un- 
leſs the cauſe has been ſtaid by injunction; and a 
Judge's ſummons, if no order made, not to be deemed 

a proceeding. Jide the above rule. 


Where the plain- That in every cauſe where the plaintiff concludes 


ludes ad f f : 
Pry 5 patriam, and giveth notice of trial on the back 


ſendant obliged of his pleadings, purſuant to rule, Trin. 2 Geo. 1.; 
85 — cob if the defendant doth not join iſſue on ſuch pleading 
from the ms before the rule jbe out, that in every ſuch caſe, 
notice of trial after judgment obtained, the defendant's attorney 
was given» ſhall be obliged to accept notice of executing a 
writ of inquiry, from the time that notice of trial 
was given, on the back of ſuch pleading, R. Hil. 
6 Geo. 1. | | | 
Tf defendant de- That in all caſes where the defendant demurs to 
mur to declara- the plaintiff's declaration, the defendant's attorney 


— dag ſhall be obliged to accept of notice of executing the 


notice of enquiry writ of inquiry on the back of the joinder in de- 


— murrer; and in caſe where the defendant pleads ſuch 
* plaintiff is a dilatory plea, that the plaintiff is obliged to de- 


obliged to demur mur to, that in ſuch a caſe the defendant's attorney 
pn, ſhall be obliged to accept of notice of executing a 
back of ſuch de- Writ of inquiry on the back of ſuch demurrer. Tr. 


murrer. 10 Geo. 1. 
Notice 
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Notice of inquiry given to a defendant when his Notice to defend- 


attorney is known, is not good notice; but when *2* whenattor- 
ney is known 


his attorney is not known, tnen the notice may be not good, aliter 
given to the defendant, Barnes 300. 306, 307. ; or if not. 
at leaſt left at defendant's houſe, and not in the of- 
fice. Pract. Reg. 126. SIE 

Upon an iſſue of nul tiel record, notice of exe- upon an iſſue of 
cuting a writ of inquiry of damages may be given bol tie] rec rd, 
upon the iſſue book, as well as upon a joinder in en mY x 
demurrer.' 1 Barnes 170. =o 

Where plaintiff has appeared for the defendant if th- plaintiff 
according to the ſtatute, left a declaration in the vate, an appear= 
office, and given him a proper notice thereof, and OE 
ſigned judgment for want of a plea, he may give fg: judgment, 
notice of executing a writ of inquiry, either by de- he may give no- 
livering the notice in writing to defendant, or Jeav- if, ee 

Ng notice = , inquiry, by leav- 

ing the ſame at his laſt or moſt uſual place of abode; ſame at defend - 
which ſhall be ſufficient notice to ſuch defendant, d' laſt place 
R. M. 1 Gee. 2. cs 

The notice of executing a writ of inquiry ſhould Notice to be con» 
be confined to two hours, Pract. Reg. 445. — to tins 
Caſ. Prat, C. B. 113. 1 Barnes 213. 221.; and oy 
it muſt be certain as to place, 1 Barnes 218.; and in 


2 joint action to be given to both defendants, Pract. 
Reg. 443. 


Inquiry. 
AK E notice, that a writ of inquiry of da- Notice of inquiry 
mages in this cauſe will be executed on for London. 
Friday the 8th day of November inſtant, between 
the hours of ten and twelve of the clock in the fore- 
noon of the ſame day, at the Guildball of the city of 
London, Dated this gth day of November 1785. 
Yours, Ce. 


To Mr. C. D. attorney for F. K. plaintiff's attorney, 
the above defendant. Inner Temple-lane. 


Aa It 
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Middleſex, If it be in Middleſex, and in Term-time, ſay, 
© at the Guildhall in King ſtreet, Weſtminſter, in 
& the county of Middleſex;” if in vacation, “ at the 
e ſheriff*s office in Took's-court, Cutſitor- ſtreet, 
& Chancery-lane, in the county of Middleſex.” | 

Country, If in the country, ** will be executed on, &c. and 
ec af the houſe of L. W. commonly called or hnown by 
« the name or ſign of the Blue Boar, in Oxford, in 
« the ſaid county,” If no attorney appear for the 
defendant, then direct your notice to him, and 
leaving at his houſe will be ſufficient. 

Coupterm2nd, If you do not intend executing the inquiry on 
the day, you may countermand ſame, by giving 
notice two days excluſrve before the day of executing, 
if in town, and defendant lives within forty miles 
of London; but if he lives above forty miles, theu 
ſix days notice of countermand, at leaſt, by Sat, 
14 Geo. 2. c. 17. | 

Continuance. A notice of inquiry may be continued over to 
another day, but not more than once in a term, 
Barnes 292.; and two days notice muſt be given, 
Barnes 297. ; ſo upon ſhort notice, Pract. Reg. 444. 
Barnes 301. ; ſhort notice ſhould be at leaft as much 
as is ſufficient to countermand a notice; viz. ws 
days. Ibid. | 

Noticeof coun- I do hereby countermand the notice of executing 

—— the writ of inquiry of damages given you in this 
cauſe, Dated, Cc. yours, &c. | 

Notice of conti- I do hereby continue the notice of executing the 

N writ of inquiry given you in this cauſe, to 7 hurſday 
the 17th day of November inftant, when the ſame 
will be executed at the Guz/dhall of the city of 
London, between the hours of ten and twelve of 
the clock in the forenoon of the ſame day, Dated, 

| Sc. yours, &c. 75 - 

Cofts for not exe · Coſts may be recovered from the plaintiff for not 

cuting writs of executing his writ of inquiry, In the ſame manner 

* as a defendant by the courſe of the court is now in- 
titled to coſts, for not proceeding to trial of an iſſue 


joined after notice given. Rule Trin. 13 Geo. 2. 
2 Notice 


Inquiry; 


Notice of inquiry given in the country, and not 
| to the agent who received the declaration in term; 
held good. Barnes 305. 


- Irregularity of notice of inquiry is cured by mak- Irregularity of 
notice cur'd by 
making a de- 


ing defence on executing the writ, 2 Barnes 245. 


George the Third, by the grace of Gop, of Great 
Britain, France, and Ireland, King, defender of 
the faith, &c. To the ſheriff of Middleſex, greet- 
ing; Whereas Richard Fenn, late of in 
your county, gentleman, was attached to be in our 
court, before our juſtices at Meſiminſter, to anſwer 


355 
Notice in the 


country, and not 
to the agent in 


town, good, 


fence, 


Writ of inquiry, 


John Denn in a plea, For that whereas (to the end of 


the declaration) to the damage of the ſaid Fohn of 
201, as he ſaith, and it was in ſuch manner pro- 
ceeded in our court, that the ſaid John ought to 
recover againſt the ſaid Richard his damages, by 
occaſion of the premiſes : But becauſe it is un- 
known what damages the ſaid John hath ſuſtained 
by occaſion of the premiſes aforeſaid, We command 
you, That by the oath of twelve good and law ful 
men of your county *, you diligently inquire what 
damages the ſaid John hath ſuſtained, as well by 
reafon of the premiſes, as for his coſts and charges 
by him about his ſuit in this behalf expended; and 
the inquiſition which you ſhall thereupon take, 
make appear to our juſtices at Veſiminſter, on the 
morrow of Jul Sculs, under your ſeal, and the ſeals 
of thoſe by whoſe oath you ſhall take the ſaid in- 
quiſition; and have there this writ. Witneſs, 
Alexander Lord Loughborough, at Meſtminſter, the 
15th day of Zune, in the twenty-fifth year of our 
reign. 

This writ is to be ingroſſed on a 25. 64. ſtamp 
parchment, and ſigned by the prothonotaries : pay 
15. 44. for the firſt count, and 8d. each other, but if 
long and ſpecial 84. per ſheet firſt count, and 44. 
every other ſigning, ſeal 74. ; leave it at the ſheriff's 


office one day before the execution, firſt indorſing on it 


the day and hour in which notice is given for its 
execution; pay in London 11. gs. 44. if no witneſſes, 
and 4, for every witneſs ; in. Middleſex, II. 10s. 4d.; 

Aa 2 other 


* If in London, 


ſay baili wick. 
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New Rule Hil. other counties, 1/7. 11s, 64, If the witneſſes will 
© ber oFng not voluntarily attend at the execution of the in- 
and Middleſex quiry, the party wanting their teſtimony may take 
only, out a ſubpœna, as follows; and which you may have 

at the ſtationer's, ready printed on a 2s. 6d. ſtamp. 
Subpœna on in- George the Third, &c. To John Doe, Richard 
LY Roe, Samuel Ball, and Richard Fuz, We command 
— 5 ele you, and every of you, that ſetting aſide all and 
moe ſingular buſineſſes and excuſes whatſoever, you, and 
every one of you, be and appear in your proper 

perſons, before Sir Robert Taylor, Knight, and Ben- 

Jamin Cole, Eſquire, ſheriff, of the county of Mid- 

dl:ſ:x, on Monday the day of next, at 

the ſheriff*s office in Toot's Court, Caſ/ile-yard, in 

the county of Middleſex ; if in London, ſay ( Before 
Sir R. T. Kut. and B. C. Eig. ſheriffs of the city of 

London, at the Guildhall of the ſaid city); if in the 

country, ſay (Before 4. P. Eſquire, ſheriff of the 

county of Ox/ord, at the houſe of William Long, 

commonly called or known by the name or ſign of 

the Red Lion, in Oxferd, in the ſaid county, on 

the day of next, by eleven 

of the clock in the forenoon of the ſame day), there 

to teſtify the truth, according to your knowledge, 

in a Certain cauſe now in our court of the Bench, 

depending between John Denn, plaintiff, and Richard 

Fenn, late of, &c. defendant, of a plea of treſpaſs 

on the caſe (as the nature of the action is), on the 
part of the plaintiff, on which our certain writ of 

inquiry of damages has been ſent by our ſaid juſtices, 

out of our ſaid court of the Bench, and directed 

to the ſaid ſheriff, then and there in due form of 

law to be executed before the ſaid ſheriff, And this 

you, nor any of you, ſhall in no wiſe omit, under the 

penalty of every of you, of 100/, Witneſs Alex- 
ander Lord Loughborough, at Meſi minſter, the fifteenth. 

day of June, in the twenty-fifth year of our reign. 

Take ſame to the prothonotaries office, and ſign 
it; pay 1s, ſeal 7d.; each witneſs muſt be ſerved 
with a copy, and paid 15, No præcipe is requiſite 

for the office, 


When 
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When the inquiry is returnable, apply to the When inquiry is 
ſheriff for ſame; then take it to the ſtamp office, returnable, how 
and get the inquiſition ſtamped with a double half- ** * 
crown; and on the guarte die pot, in the evening, 
go to the prothonotaries, and get the clerk to enter 
it; pay 75. 4d. in caſe, in treſpaſs 6s. 8d. more; Prothonotary 56. 
then go to one of the prothonotaries, and he will = Clerk: of the 
tax the coſts, and deliver over the inquiſition to the“ Sent 2% 
clerk of the judgments, who will enter up final 
judgment ; but as ſoon as the coſts are taxed, you 
may take out execution or arreſt defendant for the 
damages, and coſts included. N. B. The defend- 
ant's attorney may have a rule to be preſent, if he 
thinks fit, upon applying to the ſecondary's office 
pay 4s. 64. and then plaintiff's attorney is bound 
to give notice of taxing, | 


E ry of Interlocutory Judgment a 


N. B. THe prothonotary, at the time of ſigning ne prothon. 
the judgment, provides the roll for the entry, which provides the roll 
is to be wrote in a fair hand, leaving a margin of 
an inch wide, and proper room at the top for the 
preſs, which is marked with the prothonotaries 
names; then firſt enter the declaration thus: 
Middleſex, (ſſ.) Richard Roe, late of Weſtminſter, 
in the ſaid county, yeoman, was attached to an- 
ſwer John Doe, in a plea of treſpaſs on the caſe; 
and whereupon the ſaid John, by Samuel Underwood 
his attorney, complains, For that whereas (to the 
end of the declaration), ſuit, &c. | 
And the ſaid Richard, in his proper perſon, comes Ir deſendent ap- 
and defends the wrong and injury when, &c. and pears, put the 
ſays nothing in bar or precluſion of the ſaid action“ res names 
of the ſaid John, by which the ſaid John remains 
therein undetended againit the ſaid Richard, for 
which the ſaid John ought to recover againſt the 
ſaid Richard his damages by occaſion, of the pre- 
miſes t. But becauſe it is unknown what damages + This word 
the ſaid Zqhn hath ſuftained by occaſion thereof, may be ud in 
Aa 3 Therefore * ene, 
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which ſaves ano» Therefore it is commanded to the ſheriff, that by 
ther precedent. the oath of twelve good and lawful men of the ſaid 
county, he diligently inquire what damages the ſaid 
John bath ſuſtained, as well by occaſion of the pre- 
miſes, as for his coſts and charges by him about his 
ſuit in this behalf expended; and that the inqui- 
ſition which he ſhall thereupon take, he make ap- 
pe-r to the juſtices of our Lord the King at Nef 
min ſter, on the morrow of All Souls, under his ſeal, 
and the ſeals of thoſe by whoſe oath he ſhall make 
the ſaid inquiſition, together with the writ of our 
i IR Wh ſaid Lord the King to him thereupon directed. At 
ta. uin which day here cometh the ſaid John, by his ſaid 
attorney, and the ſheriff, to wit, Sir R:bert T aylor, 
Knight, and Benjamin Cole, Eſquire, ſheriff of the 
ſaid county now return here a certain inquiſition 
taken before him at his office in Took's Court, Curſi- 
tor /ireet, in the ſaid county, on the day of 
in the twenty-third year of his preſent Ma- 
jeſty's reign, by the oath of twelve good and lawful 
men of his county, by which it is found, that the 
ſaid John hath ſuſtained damages, by occaſion of 
the piemiſes, beſides his coſts and charges by him 
laid out about his ſuit in this behalf, to 5ol. gs. 5d. 
Judgment ſgned and for thoſe coſts and charges to 20s, Therefore 
= = it is conſidered, that the ſaid Zobn recover againſt 
| "RP the ſaid Richard his damages aforeſaid ta 51. gs. 5d. 
by the inquiſition aforeſaid in form aforeſaid found ; 
and alſo 16/, 10s, 7d. to the ſaid John, at his re- 
queſt, for his coſts and charges aforeſaid, by the 
court here of increaſe adjudged ; which ſaid da- 
mages, in the whole, amount to 68/, ; and the ſaid 
Mercy, Richard, in mercy, &c. 
Cognovit in caſe In order to prevent the execution of a writ of 
re + inquiry, frequently the defendant (to ſave the colts), 
; confeſles the action, or the attorney does it for him, 
with a ſtay of execution, which confeſſion is gene- 
rally wrote in the margin of the declaration, or it 
may be done on the back of the inquiry, or on plain 
paper thus: ** [/ confeſs this action; and that the 
e plaintiff hath ſuſtained damage to the amount of 20l. 
SA | | „ bejides 


Cognobit. 


ce heſides his coſts and charges (to be taxed by one 
« of the prothonataries); and that upon payment 
« of 1ol. with the coſis to be taxed, no judgment 
&© ſhall be entered up, or execution iſſue, until the 
cc day of next, in default of pay- 


&« ment of the ſaid 1ol.; and I do undertake that 
« no writ of error fhall be brought, nor any bill in 


« equity filed. As witneſs my hand,” &c, 


359 


If the confeſſion be in an action of debt, then it Cognovit in 


may be, [ hereby confeſs the debt in this cauſe, and debt, 


& that the plaintiff bath ſuſtained damage ta the 
& amount. of 18. beſides his cofis and charges to be 
« taxed by one of the prothonotaries, and the debt is 
„ agreed to be paid as follows,” &c. (here inſert the 
days of payment), and then as above. 


If the judgment is to be forthwith entered up, How to fign the 


then ſign it upon a double 23. 64. ſtamped paper, Judgments 


with the prothonotaries, firſt making an incipitur 
of the declaration thereon, and filing warrants of 


attorney. 
If your entry is already taken in, there needs 


no payment anew, but for ſigning the judgment, 
nor no new roll ; pay 7s. 44. tax the coſts, and 
take out execution. 


Retraxit, 


IT is very common after plea pleaded, to confeſs Retraxit. 


the action; or after iſſue delivered; in ſuch caſe, 
you put in the confeſſion, © the conſent of the defend- 
„ant to withdraw his plea; ſo that a retraxit may 
be entered, This is done by taking the judgment 
paper to Mr. Sherwood at the prothonotaries, who 
ſigns the judgment, and marks the retraxit thereon 
pay. 25. retraxit, and for ſigning judgment as be- 
fore. N. B. In this caſe the attorney for the de- 
fendant need not be preſent, as in the King's 
Bench; file warrants of attorney, if not before 


done, 
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of executing a Writ of Inquiry before the 
Chicf Fuſtice or Judge of Aſſize. 


There are cf THERE are caſes upon which application may 
5 be made to tue court to have the writ of inquiry 
a ru to en cute Executed before the chief juſtice, at the ſittings, or 
before a judge, before the juſtices of aſhze z but leave is ſeldom 
granted, unleſs the caſe is very ſpecial ; as where 
the law is mixed with the fact, or it appears to be 
of too much conſequence for the ſheriff to under» 
take, in which caſe the jury ſet their hands and 
ſeals to their verdict ; and upon the trial, the judge 
of n i prius is ſaid to be only an afſi/tant to the 
ſheriff, and has no judicial power; and if the parties 
come to an agreement at the trial, the judge is to 
ſign it, and afterwards the * may be moved to 
have it made a rule of court. 12 Med. 519. 610, 
Barnes 135. 
How to apply, 5 The way to apply is, to make affidavit ſetting 
forth the circumſtances of the parties, plaintiff and 
defendant, and the nature of the action, upon which 
the court will grant a rule to ſhew cauſe; and if 
made abſolute, you may at ſame time move for 
ſheriff to return a good jury. 
Notice. The notice of inquiry before the chief juſtice or 
| judge of aflize, ought to be for the fittings or afſize 
generally, and not for any particular day, Barnes 1353 
and notice for a particular day is void. It is ſaid, 
the writ need not be entered with the marſhal, not 
being within the rule concerning records of nifi prius, 
2 Barnes 211.; but the practice now is to enter it 
with the marſhal, and to pay 133. g4. as alſo the 
court fees, 
In this courta If the rule is made abſolute, a common writ of 
common writ of ;y1,;-y, directed to the ſheriff, is made out by the 
ve gp har plaintiff's attorney, and the ſheriff brings the writ 
ly is nch, but into court, calls and ſwears the jury, &c.; and he 
in King's Beuch alſo ;eturns the inquiſition as taken before him in the 


2 _ rang preſence of the chief juſtice; and at the uſual time 


call 
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call on the ſheriff for the return of the inquiſition, otherwiſe; but 
and tax the coſts, _ —— 7 

N. B. I ſaw one very lately in this court; but — iy 
the inquiſition was not returned under the hand and found in the 
ſeal of the jurors, but in common form, The books. 


ſheriff's fee is as uſual, . 


In the Common Pleas. 
John Denn, Plaintiff, 
6 and . 
Richard Fenn, Defendant. 


John Denn, of, Ufc. the plaintiff in the above AM4avit in order 
cauſe, maketh oath and ſaith, That he this depo- to move the 
nent was very early on Sunday morning of the 5th O's 
day of January laſt, wrongfully arreſted and took 
into cuſtody by Richard Fenn, the above-named de- 
fendant; and was by the ſaid defendant, and his 
aſſiſtants, inhumanly beat and otherwiſe ill- treated, 
and had his cloaths very much torn by defendant, 
and his aſſiſtants, by dragging him through the 
ſtreets, and was taken to, and detained in defend- 
ant's houſe for a long time, and was there threaten- 
ed to be put in irons by defendant and his wife: 
And this deponent ſaith, That after being fo ill- 
treated and detained for a Jong time, he was told 
by defendant, that he might go about his buſineſs, 
for that he was not the man defendant wanted: 
And this deponent ſaith, That he told ſaid defend- 
ant immediately, upon his being firſt accoſted by 
him, that his name was John Denn, and did every 
thing in his power to convince ſaid defendant that 
he was not the man againſt whom the defendant 
had a warrant, namely, one R. F. but to no pur- 
poſe: And this deponent ſaith, That an action was 
commenced, and is ſtill depending againſt the ſaid 
defendant for the before- mentioned treſpaſs, aſſault, 
and falſe impriſonment; and that the ſaid defendant 
hath ſuffered judgment to be entered againſt him 
by default, in the ſaid cauſe: And this deponent 
further ſaith, That he is fearful if à writ of a 
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Jnquirp before Chief Julkice, 


of damages in the above cauſe ſhould be executed 


before the ſheriff of Middleſex, that he this depo- 
nent ſhall not have an impartial aſſeſſment of da- 
mages, as the ſaid defendant hath long been an 


officer to the ſaid ſheriff of Middleſex : and as this 


Rule to ſhew 
cauſe, 


deponent is informed, and verily believes, is well 
acquainted with the ſet of men who generally at- 
tend as jurymen to aſſeſs the damages upon writs 
of inquiry before the ſaid ſheriff: And therefore 
this deponent ſaith, That for the ſake of a fair and 
impartial aſſeſſment of damages, in the above cauſe, 
he wiſhes for leave to execute his ſaid writ of 
inquiry before the chief juſtice of this honourable 
court, : | 


Denn v. Fenn Tueſday the day 
of Upon reading the affidavit of the plain- 
tiff, It is ordered, That the defendant, upon notice 
of this rule to be given to his attorney or agent, 
ſhall ſhew cauſe to this court to-morrow peremp- 
torily, before the riſing of the court (otherwiſe 
this rule ſhall be then abſolute), why the writ of 
inquiry of damages in this cauſe, ſhould not be 
executed before the ſheriff of the county of Middle- 


\ fex, at the ſitting of i privs to be held for that 


 Aﬀiaavitof fer- 
vice of the rule, 


county, after this preſent term, in the preſence of 
the lord chief juſtice, or one other of the juſtices of 
this court, by a good jury, to be impanelled, return- 
ed, and ſworn by the ſaid ſheriff; pay 78. | 


J. M. clerk to C. G. of, &c. gentleman, maketh 
oath and faith, That he this deponent did, about 
four of the clock of the day of the date hereof, leave 
a true copy of the rule hereto annexed, at the office 
of Mr. H. who acts as attorney or agent for the 
above-named defendant with the clerk of the ſaid 
Mr. H.; and did alſo at the ſame time leave there- 
with an examined copy of the affidavit made by the 
above plaintiff, on his. obtaining the ſaid rule ; dated 
the day of 1783: And this deponent 


faith, That at the time of the ſervice of ſuch 8 * 
yy wi g 5 
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he this deponent ſhewed unto the ſaid clerk of 
the ſaid Mr. H. the ſaid original rule hereunto 
annexed, | | 
Take notice, That a writ of inquiry of damages Notice of ine 
in this cauſe will be executed at the ſittings after WY 
this preſent Trinity term, to be held at Weſiminſier- 
hall, in the county of Middleſex, Dated, &c. 
your's, &c, | TD 


Evidence on Inquiry. 


Upon a judgment by default in an ation upon a A note or bill 
promiſſory note, or a bill of exchange, the ſum due s _ _—_ 
thereon is admitted, and need not be proved upon werf. * 
the execution of a writ of inquiry, per Gould Nu. 

2 Wilſ. 155. ; but it ſhall be produced, to ſee if 
any money is paid off, Str. 1149. 

If there be judgment by default or confeſſion, and When court may 
the certainty of the demand appears upon record, es damages 
the court may aſſeſs damages without awarding a a 47, 
writ of inquiry, 2 Saund. 107, And though the 
defendant will not conſent to it, it does not ſignify 
if the plaintiff conſents, bid. | 
Upon the execution of an inquiry, the jury may Jury may give 
give intereſt on note, bill of exchange, and money intereſt on a note 
Jent, and on an account ftated, and alſo on notes 
payable on demand, after it is made. 2 Black. Rep. 

761. Barnes 228. | 

If an action is brought on a policy of inſurance, No evidence on 
or in covenant upon a leaſe, or other deed, there policy. 
needs no evidence of the execution. 

The plaintiff in treſpaſs for taking his goods, The plaintiff 
need not prove property in him, but the value only. ed not prove 
Yelv. 152. Dal. g. | „ 

The defendant ſhall not give evidence of fraud in Defendant not te 
the plaintiff, for he has admitted the contract to be be <vidence of 
28 plaintiff has declared. Str. 612. 8 


Judgment 


Judgment on a Warrant of Attorney, 


IT happens frequently, that after the defendant is 
arreſted, the plaintiff, in order to prevent expence, 
accepts a warrant of attorney for his demand, with a 
defeazance, pay able by inſtalments; if it does ſo 
happen, and the defendant is in cuſtody, the follow- 
ing rule muſt be obſerved. | 
How warrants of © That no bailiff or ſheriff*s officer ſhall preſume 
— Avent to exact or take from any perſon, being in his cuſtody 
ment muſt be by arreſt, any warrant to acknowledge a judgment 
taken of priſon- . hut in the preſence of an attorney for the defendant ; 
MES  *. which attorney ſhall then ſubſcribe his name thereunto; 

& which ſaid warrant ſhall be produced when the ſaid 
« judgment ſhall be acknowledged ; and if any bailiff 
& or ſberiff 's officer ſhall bereafter offend or do contrary- 
„ wiſe, he ſhall be ſeverely puniſhed for ſo doing.“ 
R. 5 1468 13s Cir. 2. ...: 
No attorney © That no attorney ſhall from henceforth ac- 
hall enter any. knowledge, or enter, or cauſe to be acknowledged 
— . or entered, any judgment by colour of any war- 
fendant than as rant gotten from any defendant being under arreſt, 
N „ otherwiſe than is as aforeſaid,” bid. | 
Warrants of at- To prevent frauds and impoſitions in the exe- 
3 dee , cution of warrants of attorney for confeſſing of 
to be dead to the judgments in this court, 7! is ordered, That from 
party. « and after the firſt day of this Michaelmas term, 
c eyery ſuch warrant of attorney thall be read over 
& by the perſon who is to execute the ſame, or by 
& ſome other perſon to him, before the execution 
&« thereof; and that if judgment ſhall be entered 
« up, upon any ſuch warrant of attorney, which 
& ſhall be executed the firſt day of Michaelmas term, 
& and which ſhall not be ſo read over as aforeſaid, 
& ſuch judgment, upon motion, may be ſet aſide as 
“ irregular,” K. T. 14 & I5 Geo, 2. 9 


But 
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But if the defendant himſelf be an attorney, or 
practiſes as ſuch, it is ſufficient, though no attorney 
on his behalf be preſent. Barnes 37. | s 

It is not neceſſary that a warrant of attorney to In preſence of 
confeſs a judgment in this court, given by a perſon 22 
in cuſtody, be executed in the preſence of an at- Gent, 
torney of this court, if it be in the preſence of an at- 
torney of the King's Bench, it is ſufficient, Barnes 44. 

November 16th, 1750, ** Declared by all the When by a trea- 
ce judges in the Treaſury Chamber, that if a war- wy ne 2 
« rant of attorney to enter judgment be above a tered on an old 
c year old, and under ten years old, leave to enter warrant of at- 
judgment may be given by a treaſury rule; but e 
« if the warrant be above ten years old, the court 
“ muſt be moved for leave to enter judgment.“ 

If the warrant of attorney be under twenty years 
old, the common affidavit of the due execution 
of the warrant, that the debt is unpaid, and the 
parties living, is ſufficient for an abſolute rule; but 
if the above warrant be above twenty years old, the 
rule muſt be to ſhew cauſe, and ſerved on defend- 
ant. Barnes 47. 

Motion for leave to enter judgment on a warrant Judgment enter- 
of attorney after a year. It was ſworn that defend- <9 9" an old 
ant was living in Jamaica, and in good health, and — — 
had been converſed with by the deponent the 13th of defendant's 
of September laſt, and that the deponent ſailed from pony yin 
thence the 17th of laſt month, and arrived in Lon- months before, 
don the 15th of January following: Leave granted, 
plaintiff having applied as ſoon as he well could, 

Barnes 256. | | 

On motion to enter up judgment on an old war- Plaintiff a Iuna- 
rant of attorney, plaintiff being a Junatick, did not 2 — of 
ſwear the money unpaid ; but another did, who had recefreq the ia. 
received the intereſt upon the bond for three years, tereſt ſufficient, 
ever ſince the plaintiff was Junatick. Judgment 
entered, Barnes 42, 

Motion in treaſury for leave to enter judgment on Motion to enter 
an old warrant of attorney, not exprefling any w judgment, 
term or time, and granted, no cauſe being ſhewn to — _ 


he contrary. Barnes 52, term, 
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— Is Defendant died before judgment was ſigned, but 
ut org after the firſt day of the term in which it was ſign- 
held good. ed, and held good, becauſe all judgments are from 
Entered the day the firſt day of the term of which they are ſigned. 
— — 1b:d. 11. Judgment on warrant of attorney, ſigned 
, 5 
good, the day after defendant's death; refuſed to be ſet 

aſide. Barnes 270. 
Worrant to enter Defendant gave a warrant of attorney to enter 
Judgment at the judgment at the ſuit of plaintiff, John Still and 
a Suſannah Still deceaſed. The judges in the Treas 
judgment at the ſury gave leave to enter judgment at the ſurviving 
_ the fur- plaintiff's ſuit, upon his affidavit of the due execu- 
tion of the warrant of attorney, and that the debt 
was unpaid, and the defendant alive, Barnes 48. 

3 
Leave tiven to PE to enter up judgment at the ſuit of an 
enter at the Ivit EXECUtOT on an old warrant of attorney; the words 
on warrant, Whereof extended to enter judgment at the ſuit of 
teſtator, his heirs, executors, or admini/irators, Barnes 
44 but not if theſe words are left out. 

Leave granted to enter judgment on an old war- 
rant of attorney in Michaelmas term, on affidavit 
that defendant was living in Ireland on the 18th of 
September preceding, as a reaſonable length of time 
for diſtance. Barnes 54. 

How to enter it If the warrant of attorney is given to a feme 
up, if given to 2 ſole, and ſhe marries before judgment is entered up, 
—_— no application muſt be made for leave to enter it up by 
marries, the huſband and wife, founded upon an affidavit 

£ proving their marriage. Vide 3 Bur. 1471. 
In term how to If the judgment is to be entered up in term, 
apply. make the following affidavit ; ingroſs it on a treble 
ſixpenny ſtamped paper, and ſwear ſame before a 

Judge, = 6H 5 
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In the Common Pleas. 
Fohn Denn, Plaintiff, 
| and 
Richard Fenn, Defendant. 


John Denn, of Fleet-ſtreet, Lonaon, hoſier, the Afﬀidavit; 
above-named plaintiff, and Richard Budd, of the 
ſame place, yeoman, ſeverally make oath and ſay, 
And firft this deponent 7ohn Denn for himſelf faith, 
That the above-named defendant Richard Fenn 
being juſtly indebted unto this deponent, in the ſum 
of twenty pounds, for goods fold and delivered, 
and work done (here ſet forth the conſideration), 
did, in order to ſecure unto him this deponent the 
ſame, execute unto this deponent the warrant of 
attorney hereto annexed : And this deponent fur- 
ther ſaith, That the whole of the ſaid twenty 
pounds is now juſtly due and owing unto him this 
deponent, and that he verily believes the ſaid Richard 
Fenn is now living, he this deponent having ſeen, 

and converſed with him two days fince: And this 
deponent Richard Budd for himſelf ſaith, That he 
was preſent, and did ſee the ſaid warrant of attorney 
executed by the ſaid defendant, and that the name 
Richard Fenn, ſet and ſubſcribed at the foot thereof, 
is of the proper hand-writing of the ſaid Richard 
Fenn, and that he did fign, ſeal, and as his act and 
deed deliver the ſame, in the preſence of this depo= 
nent; and that the name R. Budd ſet and ſubſcribed 
as the witneſs to the ſaid warrant of attorney, is of 
the proper hand-writing of this deponent. 

Before the judges go into coutt, ſpeak to one of 
the ſecondaries, who will take you into the Trea- 
ſury-chamber, where you will move upon this 
affidavit for leave to enter up the judgment, which 
will be granted of courſe; in the evening draw 
up the rule at the ſecondaries; pay 5s. and ſign 
judgment, | 

If in vacation, take the affidavit to a judge who In vacation, 
will grant an order for that purpoſe, pay 4s. 3 pre- 

9 pare 
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| pare on a flip of parchment warrants of attorney 
for the plaintiff and defendant thus, mentioning 


the term. 
Warrant for e Middleſex, to wit, John Denn puts in his place 
plaintiff, F. L. his attorney, againſt Richard Fenn, late of 
ſiminſter, in the ſaid county, hoſier, in a plea of 
debt. | 


For defendant, Midaleſex, (ſſ.) The ſaid Richard Fenn puts in 
his place J. B. his attorney, at the ſuit of the faid 
John Denn, in the plea aforeſaid. 

Then prepare judgment, which is done by enter- 
ing an incipitur of the declaration, on a double 
25. 64. ſtamped paper; take ſame to the filacer with 
a memorandum on a 25. 64. ſtamp, then take the 
warrants of attorney to the clerk of the warrants, 
who will ſign the judgment paper (annex the rule 

| thereto), pay 8d.; go to the prothonotaries office, 
and the clerk will ſign the judgment, and tax the 
coſts ; pay ſigning 5s. 4d. ; after this take out ex- 
ecution, 


In the court of Common Pleas. 


Warrant or me» Middleſex (ſſ.) A. B. is retained to enter up judg- 

morandum. ment on a cognovit actionem (or warrant of attorney 

to acknowledge judgment, as the caſe may require), 

dated on the day of at the ſuit of 

C. D. againſt E. F. 

A. B. Attorney (if by an 

agent add) by G. H. 

| | his Agent. 
Entered {or filed of record, as the 
7 may require) this 5th day of 
ay, in the 26th year of the 

reign of | | 

(Officer's Name.) 


4 I Declaration and Middleſex, ſſ.) Richard Fenn, late of Weſtminſter, 


i 4 judgment by nil; +] , 
TH dicit, as entered l the ſaid county, hofier, was ſummoned to an 


en the rol, {wer John Denn in a plea, That he render to the 
ſaid John, forty pounds of lawful money of Great 


Britain, a 
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Britain, which he owes to, and unjuſtly detains 
from him; and thereupon the ſaid John, by S. U. 
his attorney, complains, That whereas the ſaid 
Richard, on the day of in the year The date of the 
of our Lord 1783, to wit, at Weſtminſter, in the Wartaat. 
ſaid county, borrowed of the ſaid Fohn the ſaid 
forty pounds above demanded, to be paid to the ſaid 
John when he the ſaid Richard ſhould be thereto 
afterwards requeſted; yet the ſaid Richard (al- 
though often requeſted, &c.) hath not yet paid the 
ſaid forty pounds above demanded, or any part 
thereof, to the ſaid John, but he to pay the ſame, 
or any part thereof, to the ſaid John, hath hitherto 
wholly refuſed, and till refuſes ; wherefore the ſaid 
John ſaith he is injured, and hath ſuſtained damage 
to the value of ten pounds, and therefore he brings 
his ſuit, Cc. | 
And the ſaid Richard, by Joſeph Bruce, his at- Judgment by 
torney, comes and defends the wrong and injury, ail dicit. 
when, c. and ſays nothing in bar or precluſion of 
the ſaid action of the ſaid Fehn, by which the ſaid 
12 remains therein undefended againſt the ſaid 
ichard; Therefore it is conſidered, That the ſaid Judgment ſigned 
John recover againſt the ſaid Richard his ſaid debt, — | 
and alſo 63s. for his damages, by occaſion of the * 
detaining the ſaid debt by the court here adjudged to 
the ſaid John by his aſſent; and the ſaid Richard, in 
mercy, &c. | ' Mercy, | 
To the end of declaration: And the ſaid Richard, it oy non ſum 
by Foſeph Bruce his attorney, comes and defends informatus. 
the wrong and injury, when, &c. ; and the ſame 
attorney of the ſaid Richard ſays, That he is not 
informed by the ſaid Richard of any anſwer to be 
given for the ſaid Richard in the premiſes, nor doth 
he ſay any thing in bar or precluſion of the ſaid ac- 
tion of the ſaid John, by which the ſaid John re- 
mains therein undefended againſt the ſaid Richard: 
Therefore it is conſidered, That the ſaid John recover 
againſt the ſaid Richard (exactly as in the other 


judgment :) 
B b But 
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But if the defendant gives a bond with a warrant. 
of attorney, then your affidavit will vary, and muſt 
be thus: 


In the Common Pleas. 
. G. Plaintiff, 
and 


C. D. Defendant. 


Affdavit of mo- J. G. of, &c, the above- named plaintiff, and 
— dure F. P. of, c. Gentlemen, ſeverally make oath and 
the execution of ſay, And firſt this deponent J. G. for himſelf ſaith, 
warrant of That the above defendant is and ſtands juſtly in- 
as debted unto him this deponent, in the ſum of 200/, 
upon and by virtue of a certain bond or obligation, 

bearing date the 21ſt day of January laſt paſt, en- 

tered into by the ſaid defendant to this deponent in 

the penal ſum of 400. conditioned for making void 

the ſame on payment of the ſum of 200/, and 

intereſt for the ſame, after the rate of 5/. per cent. 

per annum, on the 6th day of Fuly laſt paſt, and 

alſo the ſum of for intereſt thereof ; And for 

the better ſecuring to this deponent the payment 

thereof, the ſaid C. D. did, on the ſame day and 

year, enter into and duly execute the warrant of 

attorney hereto annexed : And this deponent fur- 

ther ſaith, That he verily believes the ſaid defend- 

ant is now living, he this deponent having ſeen and 

converſed with him two days ſince: And this depo- 

nent J. P. ſor himſelf ſaith, That he was preſent, 

and did ſee the warrant of attorney hereto annexed, 

duly executed by the ſaid defendant, and that the 

name C. D. ſet and ſubſcribed at the foot thereof, 

is of the proper hand- writing of the ſaid defendant 

C. D. and that he did ſign, ſeal, and as his act and 

deed deliver the ſame, in the preſence of this depo- 

nent; and that the name 7. P. ſet and ſubſcribed 

as the witneſs thereto, is of the proper hand- 

writing of this deponent. If you enter up judg- 


ment on a bond and warrant of attorney, declare 
92 _— | on 
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on the bond only, and enter up the judgment 
thus: 3 | 

And the ſaid C. D. by F. K. his attorney, comes Judgment by 
and defends the wrong and injury when, &c and — 
ſays, That he cannot deny the ſaid action of the . 
ſaid F. G. nor but that the ſaid writing obligatory 
is the deed of him the ſaid C. nor but that he owes 
to the ſaid J. the ſaid 4oo/. in manner and form as 
the ſaid JF. hath above declared againſt him: It is Judgment fign- 
therefore conſidered, That the ſaid F. recover againſt ed the day of 
the ſaid C. his faid debt, and alſo 63s. for his da- * 
mages, which he hath ſuſtained as well by occaſion 
of the detaining thereof, as for his coſts and charges 
by him about his ſuit in this behalf expended, ad- 
judged by the court here to the ſaid J. by his aſſent, 
and the ſaid B. in mercy, &c, Mercy, 


Judgments, 


OR a judgment by nil dicit in debt, or no 
ſum informatus, ſee title Fudgment on Warrant 
of Attorney, p. 368. | 
And the ſaid Richard, by J. T. his attorney, Judgment by 
comes and defends the wrong and injury, when, i «Hon 
Sc. and ſays, That he cannot deny the ſaid action : 
of the ſaid John, nor but that he did undertake and 
promiſe, in manner and form as the ſaid Fohn hath 
above thereof complained againſt him; nor but that 
the ſaid ohn hath ſuſtained damages, by occaſion 
of the non-performance of the ſaid ſeveral promiſes 
and undertakings, to 20/. as he the ſaid John hath 
above in his ſaid declaration ſuppoſed ; and here- 
upon the ſaid Jahn prays, That the ſaid damages fo 
acknowledged, together with his expences and coſts, 
laid out by him about his ſuit in this behalf, may 
be adjudged to him, &c. Therefore it is confilered, Judgment 
That the ſaid Fohn recover againſt the ſaid Richard — ny — 
his damages aforeſaid, ſo by him in form aforeſaid **"* 175? 
acknowledged, and alſo 101. for his coſts and 
B b 2 charges 
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charges by the court here adjudged to the faid John, 
by his aſſent, which ſaid damages, in the whole, 
Mercy, amount to 3ol. and the ſaid Richard, in mercy, 
Te 
The like againt And the ſaid C. by 7. K. her attorney, comes 
an adminiſtrator and defends the wrong and injury, when, &c, and 
— ſays, That ſhe cannot deny the ſaid action of the 
ſaid 4. nor but that the ſaid bond is the deed 
of the ſaid F. nor but that ſhe the ſaid C. admini- 
ſtratrix as aforeſaid, detains from the ſaid A. the 
ſaid 1007. in manner and form as the ſaid 4. hath 
above complained againſt her; Therefore it is con- 
Judgment ſigned ſidered, That the ſaid H. recover againſt the ſaid C. 
* eos of adminiſtratrix as aforeſaid, his ſaid debt, and alſo 
6. 10s. for his damages which he hath ſuſtained, as 
well by occaſion of the detaining the ſaid debt, as 
for his coſts and charges by him about his ſuit in 
this behalf expended, adjudged to the ſaid 4. by 
his aſſent, to be levied of the goods and chattels 
which were of the ſaid F. at the time of his death 
in her hands to be adminiſtered, if ſhe hath ſo much 
thereof; and if ſhe hath not ſo much thereof in her 
hands to be adminiſtered, then the ſaid 6/. 105. 
being the damages, coſts, and charges aforeſaid, to 
de levied of the proper goods and chattels of the ſaid 
Merey, C.; and the ſaid C. in mercy, &c. 
The like judg- And the ſaid C. by F. K. her attorney, comes 
ment in cale. and defends the wrong and injury, when, &c, and 
ſays, That ſhe cannot deny the ſaid action of the 
ſaid 4. nor but that the ſaid F. in his life-time, did 
undertake, and promiſe, in manner and form as 
the ſaid A. hath above thereof complained againſt 
him, nor but that the ſaid A. hath ſuſtained da- 
mages by reaſon of the not performing the ſaid 
promiſes and undertakings to 25/. as the ſaid 4. 
hath above ſuppoſed; and upon this the ſaid A. 
prays judgment, and his damages ſo. acknowledged, 
together with his coſts and charges by him about 
his ſuit in this behalf expended to be adjudged to 
Judgment figned him, &c, Therefore it is conſidered, That the ſaid 4. 
day of recover againſt the ſaid C. adminiſtratrix as afore- 
td . ſaid, 


Judgments, 


ſaid, his ſaid damages, ſo above acknowledged, 


and alſo 6/. 10s. for his coſts and charges by him 
laid out about his ſuit in this behalf, adjudged to the 
ſaid A. by his aſſent, to be levied of the goods and 
chattels which were of the ſaid F. at the time of his 
death, in her the ſaid C's hands to be adminiſtered, 
if (he hath ſo much thereof in her hands to be ad- 
miniſtered; and if ſhe hath not ſo much thereof in 
her hands to be adminiſtered, then the ſaid 6/, 10s. 
being the coſts and charges aforeſaid ſo adjudged to 
the ſaid A. to be levied of the proper goods and 


chatiels of the ſaid C.; and the ſaid C. in mercy, Mercy, 


&c. 
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Enter the declaration, and plea of plene adminiſtra- Judgment of 
vit; and hereupon the ſaid 4. in as much as the lets in futuro. 
faid D. does not deny the faid action of the ſaid A. Vide Clift's 
but admits it to be true, that ſhe, the ſaid D. hath Carrie, 429. 


not any goods or chattels, which were of the ſaid 
J. at the time of his death, in her hands, to be ad- 
| miniſtered (except goods and chattels to the value 
of 1col. as aforeſaid), he, the ſaid A. prays judg- 
ment, and his damages, on occaſion of the non- 
performance of the ſaid ſeveral promiſes and under- 
takings, to be levied of the goods and chattels ſo 
remaining in the hands of the ſaid D. unadminiſter- 
ed as aforeſaid, and of other goods and chattels 
which were of the ſaid F. at the time of his death, 
when, after final judgment in this reſpect, they ſhall 
come to the hands of the ſaid D. to be adminiſter- 
ed; therefore it is conſidered, that the ſaid A. re- 
cover againſt the ſaid D. his damages ſuſtained by 
reaſon of the premiſes aforeſaid, to be fo levied; 
but becauſe it is unknown to the court of our Lord 
the King now here, what damages the ſaid 4. hath 
ſuſtained by reaſon of the premiſes aforeſaid, there- 
fore the ſheriff is commanded, that by the oath of 
twelve honeſt and lawful men of his bailiwick, he 
diligently inquire what damages the ſaid A. hath 
ſuſtained by means of the premiſes aforeſaid, as for 
his coſts and charges by him about his ſuit in this 


behalf expended ; and that the inquiſition which he 
255 B 
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ſhall thereupon take he make appear to our juſtices at 
FW :/tminjler, on the morrow of Al Souls, under his 
ſea], and the ſeals of thoſe by whoſe oath he ſhall 
take that inquiſition, together with the writ of 
ſaid Lord the King. to him thereupon diiected; 
the ſame day is given to the parties aforeſaid, &c, 
at which day came here the ſaid A. by his ſaid attor- 
ney, and the ſheriff, to wit, V. K and L. M. 
Eſquires, ſheriff of the ſaid county, return a certain 
inquiſition by him taken, Sc. on the, day of 
| in the twenty-third vear of the reign of 
our ſaid Lord the now King, by the oath of twelve 
honeſt and lawful men of his bailiwick, by which 
it is found, that the ſaid A. hath ſuſtained damages 
by reaſon of the premiſes, over and above his coſts 
and charges by him expended, to 150/. and for 
There are no thoſe coſts and charges to 20s, Therefore it is 
coſts «Mowe en confidered, that the ſaid 4, recover againſt the ſaid, 
xy 097 D. his damages aforeſaid, by the inquiſition afore- 
on a plea of plene ſaid above found; and alſo g/l, 1086. for his ſaid 
adminifiravit coſts and charges, by the court here adjudged of in- 
e 1 creaſe to the ſaid A: by his aſſent; which damages 
lately. in the whole amount to 159. 10s. to be levied of 
| the goods and chattels which were of the ſaid J. at 
the time of his death, when ſuch goods and chattels 
ſhall hereafter come to the hands of the ſaid D. if, 
ſo much thereof ſhall come to the hands of the ſaid; 
D. to be adminiſtered ;, and if the hath not ſo much 
thereof, &c. as in p. 373. | 
This judgment is firſt ſigned on a treble 19. 
ſtamped paper (notice muſt be given in the uſual 
way to execute the inquiry), and the plaintiff's debt 
mult be proved before the ſheriff, | 
Juagment on To the end if the demurrer book, At which day, 
demurrer to the before our Lord the King, at Meſiminſter, came the 
A parties aforeſaid ; and hereupon the-premiſes being 
ſeen by the ſaid court, and fully underſtood, it ap- 
pears to the ſaid court here, that the ſaid plea of 
the ſaid A. by way of reply to the ſaid plea of the 
ſaid C. and the matters therein contained, are ſuf- 
ficient in law for the ſaid A. to have and 9 
18 
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his ſaid action againſt the ſaid C. as the ſaid A. hath 
above alledged, for which the ſaid 4, ought to re- 
cover his damages by occaſion of the premiſes ; but 
becauſe it is unknown to the court of our Lord the 
King, now here, what damages the ſaid 4. hath 
ſuſtained by the means aforeſaid, the ſheriffs are 
commanded (as in a judgment by default). | 
Enter all the proceeding to the end of the iſſue, Judgment as in 
then go on thus: At which day comes here the ſaid Pn hs 
C. by his ſaid attorney; and the ſaid A. (although ſo- © * 
lemnly called) cometh not; and it appearing to the 
court here, that the ſaid A. hath neglected to bring 
the iſſue above joined on to be tried according to the 
courſe and practice of the ſaid court ; therefore, ac- 
cording to the form of the ſtatute in ſuch cafe made 
and provided, It is conſidered, by the ſaid court here, 
that the ſaid A. take nothing by his ſaid writ, but 
that he and his pledges to proſecute, to wit, Fohn 
Doe and Kichard Roe, be in mercy, &c.; and that 
the ſaid A. go thereof without day. And it is fur- 
ther conſidered, that the ſaid C. recover againſt the 
ſaid J. 14. 10s. for his coſts and charges, by him, 
about his defence in this behalf ſuſtained, adjudged 
by the court here to the ſaid C. at his requeſt, ac- 
cording to the form of the ſtatute in that caſe made 
and provided; and that the ſaid C. have his execu- 
tion thereof, Wc, 
To the end of the iſſue. At which day here come Judgment on a 
the parties aforeſaid, by their attornies aforeſaid ; "plication of 
and the ſaid C. D. hath not here in court the record ,, a rule to 
of the ſaid judgment by him above in his plea afore- produce, 
ſaid alledged, but makes default of producing the 
ſaid record. Therefore it is conſidered, that the ſaid 
A, ought to recover his damages by reaſon of the 
premiſes ; but becauſe it is unknown to the court 
here what damages the ſaid A. hath ſuſtained by 
the means aforeſaid, the ſheriff is commanded, that 
by the oath of twelve good and lawful men of his 
bailiwick, he diligently inquire what damages, &c. 
(as in a judgment by default.) 
5 B b 4 | Entry 
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Retraxit in caſe, Entry of a retraxit aſter plea pleaded, and a con- 


If levied in debt 


Cannot be two 


feſſion given, or relicta verificatione. At which day 
came here the parties aforeſaid, by their attornies 
aforeſaid ; and hereupon the ſaid C. relinquiſhes his 
ſaid plea by him above pleaded, and ſaith, That he 
cannot deny the ſaid action of the ſaid 4 nor but 
that he did undertake and promiſe, in manner and 
form as the ſaid 4, hath above complained againſt 
him; nor but that the ſaid A. hath ſuſtained da- 
mages, by occaſion of the non-performance of the 
ſaid ſeveral promiſes and undertakings, to 20. as 
he, the ſaid J. hath above, in his ſaid declaration, 
ſuppoſed : and hereupon the ſaid A. prays, that the 
ſaid damages ſo acknowledged, together with his 
coſts and charges laid out by him about his ſuit in 
this behalf, may be adjudged to him. Therefore, 
Sc. {as in a judgment by confeſſion, ) 


Executions. 


NO be ingroſſed on a 2s. 64. ſtampt parch - 

ment, and to be ſigned by the prothonotaries, 

Pay 4d. ſeal 7d. and if a teflatum, 8d. ſigning, ſeal 
Is. 2d, 

If the judgment be in debt on bond, levy the mo- 
ney due to plaintiff, with all the expences of the 
levy, Heri fi poundage and officers fees, which is taken 
out of the penalty. 

If it be levied upon a judgment in caſe, then only 
levy the damages recovered with the coſts ; in this 
| Caſe, add the coſts to the damages recovered, and 
they are all called damages in the writ, 

There ought not to be two executions exiſting at 
the ſame time; but you may have a F. fa. firſt, 
and if the ſheriff does not levy to the amount of the 
debt, or damages recovered, you may have a ca. ſa. 
for the reſidue; in ſuch caſe, the ſheriff ſhould re- 
turn the F. fa. and the levy thereon firſt, which 


ought 
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ought to be recited in the ca. /a.; but if he does 
nothing on the fi. fa. then there is no neceſſity 
to take notice thereof in the ca. /a. of its having 


iſſued. 


An elegit may be had after a ff. fa. but if once An eit may be 
the body is taken, there cannot be a fi. fa. or elegit; had atter af, fa, 


for the body is deemed the higheſt ſatisfaction the 


plaintiff can have, 


Theſe executions muſt be ſued out within a year To be ſued out 
and a day after the judgment ſigned 
is to be accounted from the day of ſigning the judg- 


ment. Barnes 197. 


But if it be taken out and returned within the If taken out and 
year, there needs no ſcire facias before you ſue out returned in the 
another; and it is uſual to award the firſt on the 


roll with the ſheriff's return thereon. 


Ca. fa. in debt. 

George the Third, by 
the grace of God, of 
Great Britain, France, 
and Ireland, King, de- 
fender of the faith, c. 
To the ſheriff of Midale- 
ſex, greeting, We com- 
mand you, that you take 
C. D. late of Weftmin- 
ter, in your county, yeo- 
man, if he be found in 
your bailiwick; and him 
ſafely keep, ſo that you 
may have his bpdy before 
our juſtices at Meſimin- 
ier, on the morrow of 
All Souls, to ſatisfy A. B. 
of 2,100/, which the 
ſaid A. B. lately in our 
court, before our juſtices 
at Wilminfler, recovered 
againſt him; and alſo 
ſixty - three ſhillings, 
which 


The like in caſe. 
George the Third, by 
the grace of God, of 
Great Britain, France, 
and Ireland, King, de- 
fender of the faith, &c. 
To the ſheriffs of London, 
greeting ; We command 
you, That you take Ri- 
chard Fenn, late of Lon- 


don, yeoman, if he be 


found in your bailiwick; 
and him ſafely keep; ſo 
that you may have his 
body before our juſtices 
at Weſiminſter, on the 
morrow of All Souls, to 
ſatisfy John Denn 5001. ; 
which were adjudged to 
the ſaid John in our ſaid 
court, before our juſtices 
at Meſiminſter, for his 
damages, which he had, 
by reaſon of the non- 

performance 


; and the time within a year 
and a day. 


year, 


| 
1 
| 


meow - yg 


—— — 
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which in our faid court 
were adjudged to the 
ſaid A. for his damages, 
which he had by occa- 
ſion of the detaining that 
debt, whereof the ſaid C. 
D. is convicted; and 
have - there this writ. 
Witneſs, Alexander Lord 
Loughborough, at W:/t- 
munſter, the 15th day of 
June, in the twenty— fifth 


year of our reign. 
5 Nixon. 


Levy 65 31. 35. beſides 


poundage, officers fees, and 


all other incidental ex- 
Pences. 


In covenant. 

For his damages, which 
he had, by reaſon of a 
ccrtain breach of cove- 
nant, made between the 
ſaid John and Richard, 
whereof the ſaid Richard 
is convicted, E 


Treſpaſs ard Aſſault, 


For his damages, which 


| he had, by occaſion of a 


certain "treſpaſs and aſ- 


ſault, made on the ſaid 


Fin by the ſaid Richard, 
at Maſiminſter, in your 
county; whereof, c. 


77005 72 


For his aloe whith | 


he had ſuſtained, by oc- 
caſion 


performance of certain 
promiſes and undertak- 
ings, made by the ſaid 
Richard to the ſaid Fob 
at London, whereof the 
ſaid Richard is con- 
victed; and have there 
this writ, Witneſs, 
Al:xander Lord Lough- 
borough, at Weſtminſter, 
the 15th day of June, 
in the twenty-fifth year 


of our reign. 
| To Nixon. 


Levy the whole, 


In ej ectment for damages, 


For his damages, which 
he had, by occaſion of a 
certain "treſpaſs and eject- 
ment of farm, done to the 
ſaid John, by the ſaid 
Richard, at L. in your 
county. | 


Replevin. | 

For his damages, which 
he had, by occaſion of the 
taking and unjuſtly de- 
taining the caitle of the 


ſaid John, at W. in a cer- 


tain place called the H. in 
your county; whereof, 


&c. 


For words. 
For his damages, which 
he had, by occaſion of the 
ſpeaking 


Exetutions. 


caſion of à certain treſ- 
paſs done to the ſaid John, 
by the ſaid Kihard, at 
L. in your county. 


For the defendant. 

To ſatisfy Richard 
Fenn 141. 105. which 
were adjudged to the ſaid 
Richard in our court, be- 
fore our juſtices at Weſt- 
minſter, thro' the diſcre- 
tion of the ſaid juſtices, 
according to the form of 
the ſtatute in ſuch caſe 
made and provided, for 
his coſts and charges by 
him laid out about his 
defence, in a certain plea 
of treſpaſs, on the caſe 
proſecuted in our faid 
court, by the ſaid John 
againſt the ſaid Richard; 


and have you there this 


writ. Witnels, Ee. 


In a penal action. 


To ſatisfy us and John 


Denn, who ſues as well 
for us as himſelf in this 
behalf, 4504. debt, which 
the ſaid John, who ſues as 
aforeſaid, in our court, 
before our juſtices, re- 
covered againſt the ſaid 
Richard (that is to ſay), 
one moiety thereof, to 
wit, 225 1. to the ſaid 

John 


ſpeaking and publiſhing 
certain falſe and ſcanda- 
lous words by the ſaid 
Richard of the ſaid Jobn, 
at London, in your baili- 
wick; whereof, Sc. 


On a nonſuit. 

To fatisfy Richard 
Fenn, 121. 10s. which 
were adjudged to the ſaid 
Richard in our court, de- 
fore our juſtices, at Weſt- 


 min/ier, thro' the diſcre - 


tion of the ſaid juſtices, 
according to the form of 
the ſtatute in ſuch caſe 
made and provided, for 
his coſts and charges 
which he bath ſuſtained, 
by reaſon of the falſe 
claim of the ſaid John, 
in a certain plea of treſ- 
paſs, on the caſe proſe- 
cuted in our ſaid court, 
by the ſaid John againſt 
the ſaid Richard; and 
have, Oc. „ 


For an adminiſtrator. 

To ſatisfy John Denn, 
adminiſtrator of all and 
ſingular the goods and 
chattels, rights and cre- 
dits, which were of 
James Wren, deceaſed, 
who died inteſtate, for 
10001, debt; and alſo 
16/7, 10s. for his da- 


mages, which he ſuſtain» 


ed, as well by occaſion 
of 
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John, who ſues as afore - of the detaining the ſaid 
ſaid, to his own proper debt, as for his expences 
uſe, and the other moiety and coſts laid out by him 
thereof, to our own pro- in proſecuting the ſaid 
per uſe, according to the ſuit ; whereof the ſaid 
form of the ſtatute in ſuch Richard is convicted, 
caſe made and provided; c. | 

whereof the ſaid Richard is convicted ; and have 
there, &c. 


If after ſci, fa. If the execution be taken out after a ci. fa. then, 
after the words, *©* whereof he is convitted;” ſay, 
« And whereof in our ſame court, before our juſ- 
« tices, it is conſidered, That the ſaid John have 
e his execution againſt the ſaid Richard of the debt 
«© and damages aforeſaid, by the default of the ſaid 
& Richard; and have there this wiit, Witneſs, 


a” Fri Wim 
When tefatum If the defendant is not to be found in the county, 
neceſſary, where the venue is laid, you muſt then ſue out a 


2 which is generally done in the firſt in- 

vide Barnes 211, tance (tho' properly a ca. ſa. ought firſt to iſſue to 

warrant the r % tum); the form of which is as fol- 

Jows : | | | 

Teflatum ca. ſa, George, &c. (to the end of the firſt writ * con- 
« vifted).” And our ſaid ſheriff of Midaleſex, at a. 
certain day now paſt, returned to our juſtices at 
Meſiminſter, That the faid Richard was not found 
in his bailiwick ; whereas it is teſtified in our ſaid 
court, That the ſaid Richard lutks and wanders up 
and down in your county; and have there this 
wiit, Witneſs, &c. (pay ſigning at prothonotaries 
gd. ſeal 15, 24) if no ca. ſa. firit ſued out. 


Fieri Facias. 


How ſued, To be ingroſſed on a 25. 64. ſtampt parchment, 
ſigned by the prothonotaties, and ſealed; and is to 


iflue only in the county where the venue is laid. 
| The 
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The ſtationers have them ready printed. If it be 
into another county, it is called a te/fatum, ; 

There need not fifteen days between the teſte and Tefte, 
return of any ca. ſa. or fi fa. (except againſt bail or 
in outiawry). Stat. 13 Car. 2. c. 2. , 7, 8. fmt 

If it be ſued out in term time, tele the writ the Tefe if ſued out 
fir/t day of the term (although the judgment is not in the term. 
ſigned till four days after); if out of term, teſte it 
the laſi day of the term. | 

By Stat. 29 Car. 2. the goods are bound only from Goods bound 
the time of the delivery of the writ to the ſheriff; ſrom delivery, 
but lands are bound from the day of the judg- 
ment. 

It may be ſued out againſt peers as well as others; It may be ſued 
and if all the money is not levied, the writ muſt beat peers. 
returned before a ſecond execution can be made out, 
becauſe the ſecond is granted on the deficiency of 
the firſt, Salt. 318. | FEY 

A fi-ri facias being executed fraudulently, a ff, Fraudulent ff. fa, 
fa. at the ſuit of another afterwards, ſhall ſtand t 8990+ 
good, and be preferred. 1 Will. 44. 

The ſheriff, that began the execution, ſhall end — who be · 
it, tho' he is out of office, Salk. 323.; and may $27 ne execu- 
ſell goods after he is out of his Gee, without Aon Wa: 
venditioni expanas. Lord Raym. 990. 

If the ſheriff return, That he has levied the goods, If ſheriff teturn 
and that they remain in his hands for want of buy- m— — _ 
ers, and he continues in office, a venditioni exÞ9M4s for gant of buy= 
iſſues to make ſale thereof, by which he is com- ers, « verd. 
pelled to make ſale. If he be out of office before en. iſſues. 
he makes ſale, then ſue out a di//ringas, directed to 
the new ſheriff, to diſtrain the old ſheriff to ſell ; 
whereby he is compellable ſo to do; or you may 
move for iſſues againſt him to the value of the goods, 

6 Mod. 295, 296. 

On a fi. fa. upon a judgment againſt one part- Fr. f. again 
ner, the ſheriff may take the goods of both, and the one partner may 
vendee ſhall have a moiety in common with the — ” 
other. Comb. 217. | 
If a man died in execution, formerly his execu- If a man eie in 


N execution, ma 
tors were no farther chargeable ; but now, _ 2 — Y 


——— ͤ—̃ — 


— —. 


nuces 


2 * * * _— _— PIX” _ 4 — 
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Execution does 
not abate by 


Landlord muſt : : 
give ſheriff no- of an execution, without deduction, and the ſheriff 


— — — — — * — 


 Exccutions, 


21 Fac. 1, c. 24. tho he do die in execution, yet 
the plaintiff may have an execution again/t his lands, 


« goods, and chattels.“ 
revived by a ſc. fa. 


But the judgment muſt be 


It does not abate by the plaintiff's death; but the 


133 ſheriff muſt go on to execute his writ, 
— 8 Eq. 225. Salk. 322. 6 Med. 290. 


Mod. Ca. 


A landlord is entitled to a year's rent in the caſe 


muſt take care of him, 8 Ann. c. 14. /. 1.; but a 
ground landlord cannot come in for a year's rent on 
an execution againſt an under leſſee; for the ſtatute 
only extends to the immediate landlord, Str. 787. 
but the landlord muſt give the ſheriff notice, or he 


is not bound, 


Fi. fa. in caſe. 
George the Third, &c, 
To the ſheriff of Glouce- 


Nerſhire, greeting: We 


command you, That you 


Cauſe to be levied of the 


goods and chattels in your 
bailiwick of C. D. late 
of Glouceſter, in your 
county, yeoman, 501. 
which A. B. in our court, 


before our juſtices at 


Weſtminſter, recovered 
againſt him, for his da- 
mages, which he had, by 
means of the not per- 
forming certain promiſes 
and undertakings lately 
made by the ſaid C. to 
the ſaid 4, B. at Glou- 
cefter, in your county; 
whereof the ſaid C. is 
convicted: and have you 
that money before our 
juſtices at Męſiminſter, on 

the 


1 Str. 97. 


Fi. fa. in debt. 
George the Third, c. 
To the ſheriff of Middle - 


ſex, greeting: We com- 


mand you, That you 
cauſe to be levied of the 
goods and chattels in your 
bailiwick of C. D. late 
of V. in your county, 
yeoman, as well as a cer- 
tain. debt of 60. which 
A. B. in our court, be- 
fore our juſtices at Meſt- 
minſter, recovered againſt 
him, and alſo 63s. which 
were awarded to the ſaid 
A. B. in our ſaid court, 
for his damages, which 


he had, by occaſion of 


the detaining the ſaid 
debt; and have you that 
money before our juſtices 


at HWefiminſter, on the 


morrow of All Souls, to 
render to the ſaid A. for 
| bis 
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his debt and damages 
aforeſaid; whereof the 
ſaid C. is convicted; 
and have there this writ. 
Witneſs, &c. | 


the morrow of All Souls, 
to render to the ſaid 4, 
B. for bis damages afore- 
ſaid ; and have there this 
writ, Witneſs, Alex- 
ander Lord Loughborough 
at Weſtminſter, the 15th 
day of June, in the 25th 
year of our reign, 


If after a ſcire facias : after the words, ** whereaf Afier a ſei. fas 
ec the ſaid C. is convicted, ſay, And whereof it is 
c conſidered in our ſame court, That the ſaid A. have 
& his execution againſt the ſaid B. of the debt and da- 
e mages aforeſaid by the default of the ſaid B.; and 
& have there this writ.” Witneſs, &c. 
I/ in aſſault, ſay, & for his damages, by reaſon of The like in af- 
&« A certain treſpaſs and aſſault, lately committed 
© by the ſaid C. on the faid A. at M ęeſiminſter, in 


& your county.“ 


F in covenant, “for his damages, which he ſuſ- The like in eo- 
ce tained, by reaſon of a certain breach of covenant 
« made between the ſaid C. and the ſaid A.” 

For his damages, which he ſuſtained, by reaſon The like in 
of a certain treſpaſs and ejectment committed againſt ment. 
theeſaid A. by the ſaid C. at E. in your county. 


Teſatum fi. fa. in caſe. 

George, &c, To the 
ſheriffs of London, greet- 
ing: We command you, 
That you cauſe to be le- 
vied, &c. (to the end of 
the fi. fa.) whereof the 
ſaid C. is convicted: 
And our ſheriff of Mid- 
dleſex, at a certain day 
now paſt, ſent to our 
Juſtices, "I hat the ſaid C. 
had not any goods or 
chattels in his bailiwick, 
& whereof 


Teſtatum fi. fa. in debt. 
George, Cc. To the 
ſheriffof Middleſex, greet - 
ing, &c. (to the end of the 
fi. fa,) whereof the ſaid 
C. is convicted: And 
our ſheriffs of London, at 
a certain day now paſt, 
ſent to our juſtices, That 
the ſaid C, had not any 
goods or chattels in their 
bailiwick, whereof they 
could cauſe to be levied 
the debt and damages 
aforeſaid, 
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whereof he could cauſe 


to be levied the damages 


aforeſaid, or any part 


thereof: Whereas it is 
teſtified in our ſame court, 
That the ſaid C. hath 
ſufficient goods and chat- 
tels in your bailiwick, 
whereof you may cauſe 
to be levied the damages 


_ aforeſaid, and every part 


thereof; and have there 
this writ, Witneſs, Oe. 


A non ommittas 7 fa. 


George, &c. To the 
ſheriff of Norfolk, greet- 
ing: We command you, 
That you omit not, by 
reaſon of any liberty in 


your bailiwick ; but that 


you enter the ſame, and 
cauſe to be levied of the 
goods and chattels in your 
bailiwick of C. D. late 
of, Sc. (the ſame as a fi. 
fa.). 


Teflatum fi. fa. into Dur- 
| ham, in caſe. 
George, &c, To the 
Reverend Father in God, 
| by divine 
Providence lord biſhop 
of Durham, greeting : 
We command you, 
That by our writ, un- 
der the ſeal of your 
biſhoprick duly to be 
made, and to the ſhe- 


riff 


aforeſaid, or any part 
thereof: Whereas it is 
teſtified in our ſame coutt, 
That the ſaid C. hath 
ſufficient goods and chat- 
tels in your bailiwick, 
whereof you may cauſe 


to be levied the debt and 


damages aforeſaid, and 
every part thereof; and 
have you there this writ, 
Witnels, Oc. 


Fi. fa. for the reſidue in 
debt. 

George, &c. greeting: 
Whereas (to the end of 
the firſt fi. fa.); and you 
at that day returned to 
our juſtices, That by 
virtue of that writ to you 
directed, you had cauſed 
to be made of the goods 
and chattels of the ſaid 
C. the ſum of 40/, part 


of the debt and damages, 


in the ſaid writ mention- 
ed; which money you 
had ready at the day and 
place in the writ men- 
tioned, as by the ſaid 
writ you was command- 
ed; and that the ſaid C. 
had not any other, or 
more goods or chattels in 
your bailiwick, whereof 
you could cauſe to be le- 
vied the reſidue of the 
ſaid debt and damages, or 
any part thereof ; there- 

fore 
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riff of the county of 
Durham to be directed, 
you command him, that 
of the goods and chattels 
of C. D. late of, &c. in 
his bailiwick, he cauſe to 
be made 5ol.; which 4. 
B. lately in our court, 
before our juſtices, at 
I/eftminſfter, 
againſt him, for his da- 
mages, which he had, by 
means of the not per- 
forming certain promiſes 
and undertakings, lately 
made by the ſaid C. to 
the ſaid J. B. at Mes- 
minſter, in the county of 
Miudliſex; whereof the 
ſaid C. was convicted; 
and have you the ſaid 
money before our juſtices 
at Weſtminſter, on the 
morrow of All Souls, to 
render to the ſaid 4. B. 
for his damages aforeſaid: 
And our ſheriff of /4:4- 
dleſex, at a certain day 
now paſt, returned to our 
ſaid juſtices, That the 
faid C. had not any goods 
or chattels in his baili- 
wick, whereof he could 
cauſe to be levied the da- 
mages aforeſaid, or any 
part thereof: Whereas 


it is teſtified in our ſame 
court, That the ſaid C. 
bath ſufficient goods and 
chattels in your county 
palatine; whereof the ſhe- 


iff 


recovered. 


fore we command you, 
that you cauſe to be le- 
vied of the goods and 
chattels of the ſaid C. in 
your bailiwick, 63“/. 3 

reſidue of the ſaid ſum 55 


1031. 36. which the ſaid 
A, recovercd againſt him 


in our ſaid court, for his 
ſaid debt and damages 
and that you have that 
money before our juſtices 
at Weſtminſter, on the 
morrow of Ai] Souls, to 


render 'to the faid 4, for 


the reſidue of the ſaid 
debt and damages; and 
have you there this writ, 

Witneſs, &c. 
Fi. fa. de bon's ecc'efiq» 

fits, in debt. 

George, Sc. To the 
Right Reverend Father 
in God, Thomas, by di- 
vine Providence lord bi- 
ſhop of Lincoln, greeting: 
We command you, That 
of the eccleſiaſtical goods 
of C. D. late of, &c. 
clerk, in your dioceſe, 
you cauſe to be levied 
toool. for a debt, which 
A. B. in our court, be- 
fore our juſtices at Mei- 
minſter, recovered againſt 
him; as alſo 63s. which 
were adjudged to the ſaid 
A, B. in our ſaid court, 
for his damages, which 
he had, by occaſion of 
the detaining that debt: 
Cc and 
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riff of your county pala- 
tine may cauſe to be levi- 


ed the damages aforeſaid, 


and every part thereof; 
and have you there this 


and have you that money 
before our juſtices at 
Weſtminſter, on the mor- 
row of All Souls, to ren- 
der to the ſaid A. B. for 


writ, Witneſs, c. his debt and damages 
aforeſaid, whereof the ſaid C. is convicted: And 
our ſheriff of M:ddleſex, in three weeks of the Holy 
Trinity laſt paſt, ſent to our juſtices, at MWeſiminſter, 
That the ſaid C. D. had not any goods or chattels, 
nor a lay fee in his bailiwick, whereof he could 
cauſe to be levied the debt and damages aforeſaid, 
or any part thereof; and that the ſaid C. D. is a 
beneficed clerk, to wit, rector of the pariſh and pa- 
riſh church of V. in the county of B. in the dioceſe 
of Lincoln ; and have you there this writ, Witneſs, 
Sc. To be ſigned by the prothonotaries (pay 1s. 
44, ſeal 74.) ; and ſent to the regiſter of the dioceſe, 
who will make out a ſequeſtration, the plaintiff firſt 
giving ſecurity by bond to the biſhop. 


Fi. fa. againſt an executor, Fi. fa. againſt an admi- 


where he confeſſes the 
debt of the teſtator. 
George, &c, We com- 
mand you, That you 
cauſe to be levied of the 
goods and chattels in 
your bailiwick, which 
were of C. D. late of, 
Sc. at the time of his 
death, ia the hands of 
E. adminiſtrator of all 
and ſingular the goods 
and chattels, rights and 
credits, which were of 
the ſaid C, deceaſed, at 
the time of his death, 
who died inteſtate, to be 
adminiſtered ; 4ol. which 
ta 4, B. in our court, 
| 5 WEL 


niſtratrix in debt, 


George, &c. We com- 
mand you, That of the 
goods and chattels which 
were of C. D. late of, 
Oc. at the time of his 
death, in the hands of 
Z. widow, adminiſtra- 
trix of all and fingular 
the goods and chattels, 
rights and credits, which 
were of the ſaid C. at 
the time of his death, 
who died inteſtate, to be 
adminiſtered in your bai- 
liwick, you cauſe to be 
levied 53ol. debt, which 
A. B. lately in our court, 

before 


Exetutions. 


be fore our juſtices at 
Weſtminſier, were ad- 
judged to him for his 
damages, coſts, and 
charges, which Mt had, 
by reaſon of the non- 
performance of certain 
promiſes and undertak- 
ings made by the ſaid C. 
D. in his life time to the 
ſaid A. at W. in your 
county, if ſhe has fo 
much goods and chattels 
in her hands to be ad- 
miniſtered; and if ſhe 
hath not ſo much there- 
of in her hands, then that 
you cauſe to be levied 61. 
10s, being the coſts and 
charges of the ſaid A. and 
parcel of the damages 
aforeſaid of the proper 
goods and chattels of the 
ſaid E.; and have that 
money before our juſ- 
tices at Meſtminſter, on 
the morrow of Al Souls, 
to render to the ſaid A, 
for his damages aforeſaid, 
whereof the ſaid E. is 
convicted; and have 
there this writ. Witneſs 
Ec. 


before our juſtices at 
IWiſiminſter, recovered 
againſt the ſaid E. admi- 
niſtratrix as aforeſaid ; 
and alſo 161. which in 
our ſaid court were ad- 
judged to the ſaid A. for 
his damages, coſts, and 
charges which he had, 
by means of detaining 
the ſaid debt, if ſhe hath 
ſo much goods and chat- 
tels of the ſaid C. at the 
time of his death in her 
hands to be adminiſtered; 
and if ſhe hath not, then 
that you cauſe to be le- 
vied the ſaid 100. the da- 
mages, coſts, and charges 
aforeſaid, of the proper 
goods and chattels of the 
ſaid E.; and have you 
that money before our 
juſtices at //etminſeer, 
on the morrow of Al 
Souls, to render to the ſaid 
A. for his debt and da- 


mages aforeſaid, whereof 


ſhe is convidted; and 


have you there this writ. 
Witnels, &c, 
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If it be againſt an executor, add the words, Exe- tf 2gainſt exeeu- 


cutor of the laſt will and teſtament of, Cc. de- tor. 


ceaſed. 


George, &c, That you cauſe to be levied of the Fi. fa. for de- 
goods and chattels of . B. in your bailiwick 141. — CON 
10s. which were awarded to the ſaid D. in our 
court, 


Cc 2 


OS 
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court, before our juſtices at Weſtminſter, through 
the diſcretion of the ſaid juſtices, according to the 
form of the ſtatute in ſuch caſe made and provided, 
for his coſts and charges by him expended in and 
about his defence, in a certain plea of treſpaſs on 
the caſe (as the action is), proſecuted in our ſaid 
court, by the ſaid A. againſt the ſaid D.; and have 
you that money before our juſtices at Veſiminſter, 
on, Sc.; and have there this writ, Witnels, Sc. 


For coſts on a nonſuit. 

George the Third, &c, 
To the ſheriff of Midale- 
ſex, greeting: We com- 
mand you, That you 
cauſe to be levied of the 


goods and chattels in 


your bailiwick, of A. B. 
14“. which were award- 
ed to C. D. in our court, 
before our jultices at 
Feſrminſier, according 
to the form of the ſta- 
tute in ſuch caſe made 
and provided, through 


the diſcretion of the ſaid 


Juitices, for his expences 


and cvits, which he had 


been put to, by reaſon 
of the falſe claim of the 
ſaid A. in a certain plca 


of treſpaſs on the caſe 


proſecuted in our faid 
court by the ſaid A. 
againſt the ſaid C.; and 
hav=- you that money be- 
fore our juſtices at Weſi- 
minſter, &c. Witneſs, 


Se. 


Venditioni exponas. 
George, &c. To the 
ſheriff of Middleſex, 


greeting : Whereas we 


lately commanded you, 
That you ſhould cauſe to 
be levied of the goods 
and chattels of C. D. 
late of, &c. 3ol. which 
A. B. lately in our court, 


before our juſtices at 


Weſtminſter, recovered 
againſt him for a debt; 
and alſo 63s, which, &c. 
(here inſert the writ ver- 
batim); and that you 
ſhould have that money 
before our juſtices at 
Weſtminſter, on, c. to 
render to the ſaid A. for 
his debt and damages 
aforeſaid: And you at 
that day ſent to our ſaid 
juſtices at Weſtminſter, 


That you had levied the 


goods and chattels of the 
ſaid C. to the value of 
the debt and damages 
aforeſaid; which ſaid 


goods and chattels remained in your hands for want 


of buyers; therefore we being deſirous that the ſaid 


A. 
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A. be ſatisfied his ſaid debt and damages, command 
you, That you ſel], or cauſe to be ſold, the ſaid goods 
and chattels, and every part thereof, ror the beſt 
price that can be got for the fame, at leaſt for the 
debt and damages aforeſaid ; ſo that you have that 
money ariſing from ſuch fale, before our juſtices at 
Weſtminſter, on, &c. to render to the ſaid A. B. 
for his debt and damages aforeſaid ; and have there 
this writ, Witneſs, &c, 

This writ is to be ſigned at the prothonotaries ; 
pay 15. 44, ſeal 7d. 


If the lands are extended upon an elegit, the Elegit, 
plaintiff is for ever barred from having another exe- 
cution; but if he levies on the goods upon the 
elegit, and the ſheriff return nibil as to the land, a 
ca. /a. may iſſue for the reſidue againſt the defend- 
ant; for the election cannot be complete, unleſs 
the plaintiff has ſome benefit from the land. Str. 

226. 5 | N 
Upon an eleg:t the ſheriff is to impanel a jury (but Sheriff's duty, 
no notice thereof is given to the other ſide), who 

are to make enquiry of all the goods and chattels of 

the debtor, and to appraiſe the ſame, and alſo to 

enquire as to his lands and tenements, and upon ſuch 

inquiſition, the ſheriff is to deliver all the goods and 

chattels (except the beaſts of the plough), and a moiety 

of the lands, to the party, and muſt return his writ 

in order to record (ſuch inquiſition. 2 Inſt. 396. 

The ſheriff does not put the plaintiff in poſſeſſion; Sheriff does not 
therefore, in order to recover, he muſt bring an Pot plaintiff in 

. | poſſeſſion. 
ejectment. ä 


Elegit in Debt. Elegit in Caſe. 

George the Third, SS-. George the Third, Ec. To be figned by 
To the ſheriff of Kent, To the ſheriff of Kent, che prothono- 
greeting: Whereas A. greeting: Whereas A. A 8 
B lately in our court, B. lately in our court, ingroſſed on a 
before our juſtices at before our juſtices at 2 64. ftampt 
IWe/tminfler, by the con- Weſtminſter, by the con- Prchment. 

ſideration of the ſaid fideration of the faid 
| court, C 3 court, 


Exetutions. 


court, recovered againſt 
C. D. late of, Oc. as 


well a certain debt of 


10-4, as 63s which in 
our ſaid court were ad- 
juiged to the ſaid A. for 
his damazes, which he 
bad, by mans of the 
detaining the faid debt, 
whereof the ſaid C. D. 
is convicted; and be- 
cauſe 


court, recovered againſt 
C. D. late of, &c. 100/, 

which in our faid court 
were adjudged to the ſaid 
A. for his damages, which 
he had, by means of the 
non performance of cer- 
tain promiſes and under= 
takings made by the ſaid 
C. to the ſaid A. at V. 
in your county, whereof 
the ſaid C, is convicted, 
and becauſe 


the ſaid A. B. came in our court before our ſaid juſ- 
tices, and by the ſtatute in that caſe made and pro- 
vided, choſe to have delivered to him all the goods 
and chattels of the ſaid C. D. (except the on and 
beaſts of his plough), and likewiſe a moiety of all and 
ſingular the lands and tenements of the ſaid C. D. 
in your bailiwick, to hold to him the goods and 
chattels aforeſaid, as his own proper g goods and chat- 
tels; and alſo to hold the ſaid moiety as his freehold 
to him and his aſſigns, according to the form of the 
ſaid ſtatute, until he ſhall thereof have levied the 
ſaid debt and damages; and therefore we command 
ou, that without delay, you cauſe to be delivered 
to the ſaid A. by reaſonable price and extent, all the 
goods and chattels of the ſaid C. D. in your baili- 
wick (except the oxen and beaſts of his plough), and 
likewiſe a moiety of all the lands and tenements of 
the ſaid C. D. in your bailiwick, of which the ſaid 
C. D. on the day of (the day judgment 
was ſigned) in the twenty-third year of our reign (on 
which day the judgment was given), was, or at any 
time ſince hath been ſeized to him the ſaid A. ta 
hold to him the ſaid goods and chattels, as his own 
proper goods and chattels, and alſo to hold to him 
and his aſſigns, a moiety of the {aid lands and tene- 
ments as his own free tenements, according to the 
form of the ſaid ſtatute, until he ſhall thereof have 


fully | levied the ſaid debt and damages: And in what 
manney 
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manner you ſhall have executed this our writ, make 
appear to our juſtices at Veſiminſter, on the morrow 
of All Souls, under our ſeal, and the ſeals of them 
by whoſe oath you ſhall make the ſaid extent and 
appraiſement; and have there this writ. Witneſs, 
. | | 

A man may award on the roll as many elegits as May award as 
he pleaſes, and execute all, or any, at his pleaſure; _ 22 on 
but it is ſaid, if he awards an egit in one county, — 3 
extends the lands upon the writ, and afterwards file cute all, or any. 
it, he is barred, and cannot ſue out an elegit into an- 
other county; but an actual writ ought to be ſued 
out, to ſave a ſcire factas, 

Where by inquiſition on an eleg:t, it is found that What proof is 
the plaintiff was ſeized of the lands, at the time the 2*ceffory to ſup. 
k a : . port an ejectment 
judgment was given upon an ejectment, which muſt on an elegit. 
be brought to recover the poſſeſſion, the plaintiff 
need only give in evidence the office copy of the 
judgment, el-git, and inquiſition thereupon filed, 
and is not bound to prove the party ſeized at the 
time of the judgment; and if he was not ſeized, it 


muſt be proved by the other fide, Gilb. L. of E. 10. 
vide Salt. 563. £4, Ray. 718. 


Of Reviving Judgment by ſcire ſacias. 


By the common law, a plaintiff could not have After a year and 
execution upon A judgment or recognizance, after day no execution 
a year and a day paſſed ; but ought to commence an 3 | 
action of debt upon the judgment, or recognizance, ; 

2 Inſt. 469. Co. Lit. 290. b. But now, by Stat. 
. 2. 13 Ed. 3. c. 45. he may have a ſcire facias 
quare executionem non. 

If there has been no ca. /a. fi. fa. elegit, or hab. Sci. fa, muſt be 
fac. poſſeſſionem ſued out, within the year and day, ſued out in the 
then, in order to revive the judgment, and take out — vn 
execution, you muſt ſue out a ſcire facias into the was, 
county where the venue is laid, the court ſuppoſing 

| "WS 4 | the 
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the defendant to reſide in the ſame county where the 
original afticn was brought. Vide Barnes 207, 

No (ci, fa. ne- This ſci. fa. was intended to prevent a ſurprize 
| OT: de- upon the defendant after the year and day elapſed ; 

endant has SR 2 

made the delay. but where he aff As the elay, by bringing a writ of 

error, or it is ſtayed by i1junCtion, though above a 
year and day, yet execu ien may be taken out with- 
out a ſcire factas, Vide 2 Burr, 660. Str. 301. 

In no caſe where I is held, that in no caſe where the parties to the 

Re peo judgment are chan ed, ought execution to be ſued 

tion to go win by any other without a /i. Y; therefore if the 

out ſci, ta, pla'ntiff die- before execution awarded, it cannot be 
ſued out in his name, but muſt have a ſci fa. 2 Ld. 
R ym 768 | | | 
If once ſued out It a writ of execution be once ſued out, and en- 
= n 264g tred on the roll, it may be continued until you ſue 
gel. fa. out and execute a new one, and be as effectual as if 
1 new wiit were iſſued every term. Str. 100. 
Computation of The year ſhall be computed from the day of ſign- 
the year. ing judgment, not by the number of terms. Barnes 
197. | 

If error brought, *There needs no ſc. fa. if error brought on the 

1 judgment within à year after the judgment, till a 

and day after year and day after the error or judgment thereon 

afficmance, affirmed. 5 Co. 88. 

If execution not If exgcution is not returned by the ſheriff, or not 
Fi OO filed, continuances on it cannot be entred on the 
[i ances cannot be roll; and if they are, and thereupon a ca. /. after 
ih Eutcred, the year, without cz. fa, defendant ſhall be diſcharg- 

ed out of cuſtody, and plaintiff pay coſts, 2 Vilſ. 
82. Barnes 213, | 

If vag ent with If judgment be with ct executio by agreement, 
bY! ; a ceſiet executio, ti] fuch a time, there needs no ſci. fa. till a year 

needs no ſci. fa. 5 a 
till year and day and day after the time agreed, though ſuch cęſſet, 
after time (Fc, is not entred on the roll, Mod. Caſ. 288. 
elapſed. 5 
On death of If plaintiff dies, his executor or adminiſtrator 
plainut dene. mult revive the judgment by ci. fa. unleſs executed 
| hues. © before his death; and one /cz. fa. is ſufficient. 
| When it may be If a defendant gives a warrant of attorney, and 
— without dies within the year in vacation, before the ale, 
9 | | | Q 
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of the ſubſequent term, judgment may be entred 

with-ut a ei. fa. becauſe it has reference to the firſt 

day of the term. 1 Salk, 87. 2 Ld. Raym. 766. 2 

Str. 882. | 

A /ci. fa. muſt iſſue on a judgment on a nonſuit Nonſuit. 
after a year and day, | 

If there be two plaintiffs in a perſonal action, and if two plaintiffs, 
one of them dies, that ſhall not put the other to a on” 2 
ſci. fa. So if one of the defendants die; but there The i 
mult be a ſuggeſtion of the death made on the re- defendant, 
cord. Stat. 8 9 V. 3. c. 10. | 

The writ of ſcire factas, to revive a judgment af- Sci. fa. ſued out 
ter a year and day, may be ſued out of courſe at 3 
any time, within /cven years after the judgment ſign- tans ea 
ed, if it is to be done after, a motion mult be made be hed, 
in the treaſury for that purpoſe, without affidavit ; 
draw up rule with the ſecondary, pay 65.; there is 
no occaſion to ſerve it on the defendant. 

It the judgment be fen years ſtanding, and no ex- If ten years, me» 
ecution, then you muſt give brief to a ſerjeant, to tion mult be 
move for leave to enter it up; fee 19s. 64.; it is a e in courts 
motion of courſe, and no affidavit is requilite ; draw 
up rule with ſecondary, pay 7s. then ſue out ſci. ſa. 
of which the defendant mult have notice, if not, no 
execution is to ifſue, though there are two nihils, 

2 Black. Rep. 1141. | 

In this court, one ſci. fa. to revive the judgment When ons ſci. 
only, is ſufficient, with a nihil returned thereon ; fa. ſufficient. 
becauſe it having fifteen days between the teſte and 
return, makes it equal to two in the K. B.; but it 
muſt lie ur days in the Serif s office before the re- 
turn. 


Sel. fa. jw dabe; 


George the Third, by 
the grace of God, of 
Great Britain, France, 
and Ireland, king, de- 
fender of the faith, c. 
To the ſheriff of Midale- 


es, 


Sci. fa, after a year and 
day in caſe. 

George the. Third, by 
the grace of God, of 
Great Britain, France, 
and Jreland, king, de- 
fender of the faith, &c. 
To the ſheriff of London, 

greeting: 
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ſex, greeting : Whereas 
John Denn, lately in our 
court, to wit, in the 


term of Eaſter, in the 


22d year of our reign, 
before Alexander Lord 
Loughborough, and his 
companions, then our 
Juſtices of the Bench, at 
W:ſinanfler, by the con- 
ſideration of the ſame 
court, recovered againſt 
Richard Fenn, late of 
Meſiminſier, in the ſaid 
county, hoſter, as well a 
certain debt of io. as 
637. which were ad- 
judged to the ſaid Fobr 
Denn, in our ſame court 
for his damages, which 
he had by occaſion of 
the detaining of that 
debt, whereof the ſaid 
Richard is convicted, as 


dy the record and pro- 


ceedings remaining in 
our ſame court, before 


greeting : Whereas 75h 
Denn, lately in our court, 
to wit in Eater term, in 
the 22d year of our reign, 
before Alexander Lord 
Loughborough, and his 
companions, then our 
ee. of the Bench, at 

Meſimin ter, by the con- 
ſideration of the ſame 
court, recovered againſt 
Richard Fenn, late of 
Lon ion, yeoman, 100). 
which to the ſaid Fohn, 
in the ſame court, were 
adjudged for his Camages 
which he had, by oc- 
caſion of the not perform- 
ing certain promiſes and 
undertakings made by 
the ſaid Richard to the 
ſaid Jahn, at London a- 
foreſaid, whereof the ſaid 
Richard is convicted, as 
(here go on as in theother, 
only leave the word debt 
out} 


| our juſtices at Meſiminſter, manifeſtly nen! 
yet execution of the ſaid judgment ſtill remaineth te 


be made, as on the information of the ſaid Fobn 
we have been given to underſtand; and becauſe we 
are willing that thoſe things which in our ſaid court 


are rightly done and tranſacted, We command you, 


that by good and lawful men of your bailiwick, you 
make known to the ſaid Richard, that he be before 
our juſtices at /Zeſtminſter, on the morrow of All 
Souls, to ſhew if any thing he hath, or knoweth, 
to ſay for himſelf, why the ſaid John ought not to 
have execution againſt him for the debt and damages 
aforeſaid, according to the form and effect of the 
ſaid recovery, if it ſhall ſeem expedient to him ſs to 


do; 
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do; and have there the names of them, by whom 
you ſhall make known to him, and this writ. Wit- 
neſs Alexander Lord Loughborough, at Weſtminſter, 
the 15th day of Fune, in the 25th year of our reign, 

For his damages which he had, by means of A If in treſpaw, 
certain treſpaſs committed by the (aid Richard, at 
Meſtminſter, in your county, | 

For his damages which he had, by occaſion of a If in treſpaſs 
certain treſpaſs and aſſault, made by the ſaid Richard nd aſſault. 
on the ſaid John, at London, in your bailiwick. 

For his damages which he had, by means of a If in covenant. 
certain breach of covenant, made by the ſaid Richard 
to the ſaid Jahn, whereof, c. 

This writ is to be ingroſſed on a 25s. 64. ſtampt How ſci. fa. to 
parchment, and ſigned by the prothonotaries, pay be ſued out. 
Is. 4d. and 74. ſeal, Indorſe on it the attornies 
name, and place of abode, and the day ſued out, f 
% be returned nihil,” Then leave it at the ſherift's 
office to be returned, pay, if one defendant, 1s. 
when it is returnable, call on ſheriff for it ; rake 
it to the prothonotaries office, and the clerk will 
give you the remembrance roll, to enter it on; All writs of ſci, 
which being done, a rule will be given thereon to n * 
appear, which is out in four days; pay rule and e 
duty 25. The clerk will then give you a roll to before a rule 
make the entry thereon, and judgment complete; en be given. 
which being done, and the rule out, he will ſign 
judgment on the roll, and docket it, pay 25. ; file 
writ of {c:, fa. with the cuſtas brevium, pay 44. ; then 
you are at iiberty to take out execution, 


Duaſhing ſci. fa, Plaintiff on motion in the trea- Quaſhiag ſci. fa, 
ſury, may quaſh his own ſc. fa. without paying 
colts, though the defendant has appeared; for no 
colts ſhall be paid on proceedings by ci. fa. till plea 
pleaded, Barnes 431. it cannot be amended, 


Middleſex, to wit, The ſheriff was commanded, Entry on the 
Whereas John Denn, lately in our court, to wit, in roll of one ſei. fa. 
the term of Eater, in the 22d year of the reign of 
pur Lord the now King, belgge Alexander Lord 


Loughborough, 
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Loughborough, and his companions, then juſtices of 
the Bench at #*ſ/imin/ter, by the conſideration of 
the ſame court, recovered againſt Richard Fenn, late 
of Weſtminſter, in the ſaid county, hoſier, as well a 
certain debt of 100. as 6s. which were adjudged 


to the ſaid For, in our ſame court, for his damages 


which he had by occaſion of the detaining that debt, 
whereof the faid Richard is convicted, as by the re- 
cord and proceedings thereof, remaining in the 
ſame court, before our juſtices at JYeſitminſier, ma- 
nifeſtly appeareth; yet execution of the ſaid judg- 
ment ſtill remaineth to be made, as on the inform- 
ation of the ſaid Jobn, the king hath been given to 
underſtand, and becauſe, &c. that by good, &c. he 
make known to the ſaid Richard, that he be here at 
this day, to wit, on the morrow of All Souls, to ſhew 
if any thing, Sc. why the ſaid John ought not to 
have execution againſt him for the debt and da- 
mages aforeſaid, according to the form of the ſaid 
recovery, &c, And now here at this day came the 
ſaid John by S. U. his attorney, and offered himſelf 
on the fourth day againſt the ſaid Richard, in the plea 


| aforeſaid ; and he being folemnly demanded came 


Judgment. 


* 


How to proceed, 
if judgment be 
above twenty 
yeers old, 


not, and the ſheriff, to wit, Sir Robert Taylor, Knut. 
and Benjamin Cole, Eſq. ſheriff of the ſaid county, 
now ſendeth, that he hath nothing in his bailiwick 
whereby he can make known to the king's juſtices, 
as by the ſaid writ he is commanded, nor is the 
ſaid Richard found in the ſame: It is therefore con- 


ſidered, that the ſaid John have execution againſt the 


ſaid Richard, for the debt and damages aforeſaid, by 

the default of the ſaid Richard, &e, | 
If the judgment be above twenty years old, then 

the court muſt be moved upon an affidavit of the 


debt being due, the defendant living, the judgment 


in full force, and no execution taken out ; therefore 
the affidavit upon an old warrant of attorney in 
p. 367. as to two particulars, will do, and Rate, ©* that 
judgment was recovered in ſuch a term, and no exe- 
« cution having iſſued,” and there muſt be a ſcire 


feat returned by the ſheriff, or an affidavit made that 


defendant 
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defendant had notice of the ſci. fa. before execution 


ſued out, according to the caſe in 2 Black, Rep. 


1141. 995. 
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On a judgment of above twenty years old, the On a judgment 


court (according to a precedent ſaid to have been 


ſettled above nine years ago) gave leave to the ad- 
miniſtrator, cum te/tamento annexo of the plaintiff, to *dminiſtrator 
ſue out a ſcire facias to revive the ſame; but that no 


execution ſhould be taken out thereon, 


the ſheriff makes an actual return of ſci. ſe i, or an 


affidavit be made and filed ot perſonal notice being 


ſerved on the defendant of the iſſuing ſuch ſcire fa- 
cias. 2 Black. Rep. 995. Coyſcarne v. Fly, 


Sci. fa. in debt for an ad- 
mini/trator. 

George the Third, &c, 
To the ſheriff of Middle- 
ſex, greeting: Whereas 
John Denn, lately in our 
court, to wit, in the term 
of Eſter, in the 23d year 
of our reign, before Alex- 
ander Lord Loughborough, 
and his companions, then 
our juſtices of the Bench 
at Weſtminſter, by the con- 
ſideration of the ſame 
court, recovered againſt 
Richard Fenn, late of 


Weſtminſter, in the ſaid 


county, hoſier, as well a 
certain debt of 200. as 
63s, which in our ſaid 
court were adjudged to 
the ſaid John for his da- 
mages, which he had, 
by occaſion of the de- 
taining that debt, where- 
of the ſaid Richard is 

convicted 


Sci. fa. for an executor 
in caſe. 

George the Third, &c, 
To the ſheriff of Midadle- 
ſex, greeting: Yhereas 
John Denn, lately in our 
court, to wit, in the term 
of Eaſter, in the 23d year 
of our reign, before Alex- 
ander Lord Loughborough, 
and his companions, then 
our juſtices of the Bench 
at Weſtminſter, by the 
conſideration of the ſame 
court, recovered againſt 
Richard Fenn, late of 
Weſtminſter, in the ſaid 
county, hoſter, 40. which 
to the ſaid 7ohn in the 
ſame court were adjudged 
for his damages, which 


he had, by occaſion of the 


not performing certain 
promiſes and undertak- 
ings made by the faid 
Richard to the ſaid John, 

at 


of above twenty 
years old, court 
gave leave to 


cum teſtam, of 
N plaintiff, to ſue 
until either out ſci, ta, 
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convicted, as by the re- 


cord and proceedings 
thereof, remaining in 
our ſaid court, manifeſtly 
appeareth ; yet execution 
of the ſaid judgment ſtill 
remains to be made; and 
the ſaid John is fince 
dead, as we have re- 
ceived informetion from 
Elizabeth Denn, admi- 
niſtratrix of all and ſin- 
gular the goods and chat- 


at Weſtminſter aforeſaid, 
whereof the ſaid Richard 
is convicted, as by the- 
record and proceedings 
thereof remaining in our 


ſaid court manifeſtly ap- 


pears; yet execution of 
the ſaid judgment ſtill re- 
maineth to be made; and 
the ſaid Richard is ſince 
dead, as we have re- 
ceived information from 


Elizabeth Denn, execu- 


trix of the laſt will and 
teſtament of John Denn, 
deceaſed. 


tels, rights, and credits, 
which were of the ſaid 
John Denn at the time of 
his death. 


And we being willing that thoſe things which 
in our ſame court are rightly done and tranſ- 
acted, Command you, that by good and lawful men 
of your bailiwick, you make known to the ſaid 
Richard, that he be before our juſtices at Veſtmin- 
ſter, on the morrow of All Souls, to ſhew if he hath 
or knoweth of any thing to ſay for himſelf, why the 
ſaid Elizabeth ought not to have execution againſt 
him for the debt and damages aforcſaid, according 
to the force, form, and effect of the (aid recovery, if 
it ſhall ſeem expedient for her ſo to do; and have 
there the names of them by whom you ſhall ſo make 
known to him, and this writ. Mitneſs, &c. 
No execution oa On motion of Serjeant //a/ker, the executor of the 
a ci, fa, torevive plaintiff had leave to ſue out a ſci. fa. to revive a 
an old judgment, juugment of ten years ſtanding; but execution not 
till a (ci, {ect re |; yg 
turned, or an to iſſue as formerly, on the return of two nihils, but 
affidavit of no- either on a return of /cire feci, or on an affidavit of 
— perſonal notice to the defendant, that ſuch writ of 
cire facias hath been prolecuted 3 according to a 
precedent ſettled. E. 6 Geo. 3. between Yarker and 
Keynolaſon, 2 Black. Rep. 1140. Bagnall v. Gray. 


9 | 8 ci. 
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Sci. fa. againſt an executor 
in debt. - 

George the Third, by 
the grace of God, - of 
Great Britain, * France, 
and Ireland, King, De- 
fender of the Faith, &a 
To the ſheriff of Mid- 
dleſex, greeting: Mhereas 
John Denn, lately in our 
court, to wit, in the term 
of Eaſter, in the twenty- 
fecond year of our reign, 
before Allxander Lord 
Loughborough, and his 
companions, then our 
Juſtices, Sc. (as in the 
other) ; yet execution of 
the ſaid judgment ſtill 
remaineth to be made; 
and whereas the ſaid Ri- 
chard is ſince dead, hav- 
ing firſt duly made his laſt 
will and teftament, and 
appointed Elizabeth Fenn 
executrix thereof, as we 
have been informed in 
our ſaid court; where- 
upon the ſaid John hath 
beſcught us to provide 
him a proper remedy in 
this behalf. 


The like againſt an admi- 
niſtrator. 


George the Third, by 


the grace of God, of 


Great Britain, France, 


and Ireland, King, De- 
fender of the Faith, Ge. 
To the ſheriff of Midale- 
ſex, greeting: Whereas 
John Denn, lately in our 
court, to wit, in the term 
of Eager, in the twenty- 
ſecond year of our reign, 
before, ©c, (to the words 
manifeſtiy appeareth) ; yet 
execution of the ſaid 
judgment ſtill remaineth 
to be made; and the ſaid 
Richard is {ine dead in- 
teſtate, and adminiſtra- 
tion of all and ſingular 
the goods, chattels, and 
credits, which were of 
the ſaid Richard at the 
time of his death, was 


committed, and granted 


to Elizabeth Fenn, widow, 
and relict of the ſaid Ri- 
chard, in due form of law, 
as we have received in- 
formation from the ſaid 
Jahn; whereupon the ſaid 
«hn hath beſought us to 
provide him a proper re- 
medy in this behalf, 


And becauſe we are willing that thoſe things which in 
our ſame court are rightly done and tranſacted, Com- 
mand you, that by good and lawful men of your 
bailiwick, you make known to the ſaid E/:zabeth, 
that ſhe be before our juſtices at eſiminſter, on the 


Morrow 
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In theſe caſes 
two neceſſaty 
unleſs a ci. feci returned, with the firſt, nibil; and there does not 
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morrow of Al Souls, to ſhew if any thing ſhe has or 
knows to ſay for herſelf, why the ſaid 7:hn ought 


not to have his execution againſt her, for the * da- 


mages aforeſaid, to be levied of the goods and chat- 
tels which were of the ſaid Richard at the time of his 
death, in her hands to be adminiſtered, aecording to 
the form of the ſaid recovery, if it ſhall ſeem ex- 
pedient for her ſo to do; and have there the names 
of them by whom you ſhall make known to her, and 


this writ. Witneſs, &c. 


In theſe caſes there muſt be a ſcire fect returned 
the ſheriff, or an alias muſt be ſued out and 


need fifteen days between the 2-/te and return of each - 
but if there are fifteen days between both, it will be 


' uffic ien to 


Entry of ſci. fa. for an ad- 
miniſtrator on the roll. 
Middleſex, to wit. The 

ſheriff was commanded, 

Whereas John Denn, late- 

ly in our court, to wit, 

in the term of Eaſler, in 
the twenty-ſecond year 
of the reign of our Lord 
the now King, before 

Alexander Lord Loughbo- 

rough and his compa- 

nions, then juſtices of 


our ſaid Lord the King 


of the Bench here, to 
wit, at W/eſtminſler (the 
ſame as in the firſt entry 
of a ſci. fa. in p. 395;.), 
yet execution of the ſaid 
Judgment ſtill remains to 


de made; go to the 


word (recovery), then ſay, 
if, &c. And now here at 


this | 


The like for an executor. 
Middleſex, to wit. The 


ſheriff was commanded, 
Whereas John Denn, late- 
ly in our court, to wit, 
in the term of Eaſter, in 
the twenty-ſecond year 
of the reign of our Lord 
the now King, before 


Alexander Lord Lougbbo- 


rough and his compa- 
nions, then juſtices of 
our ſaid Lord the King 
of the Bench here, to 
wit, at Weſtminſier, by 
the conſideration of the 
ſame court, recovered 
againſt Kichard Fenn; to 
the word (recovery }; then 
ſay, if, Sc. And now 
here at this day came the 
ſaid Elizabeth, by A. B. 

| her 
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this day came the ' ſaid 
Elizabeth, by A. B. her 
attorney, and offered her- 
ſelf, on the fourth day, 
againſt the ſaid Richard, 
in the plea aforeſaid; 
and the ſaid Richard 
(although ſolemnly de- 
manded) came not; and 
the ſheriff, to wit, Sir Ro- 
bert Taylor Knight, and 
Benjamin Cole, Eſquire, 
ſheriff of the ſaid coun- 
ty, now returneth, That 
the ſaid Richard hath 
nothing in his bailiwick, 
whereby he can make 
known to him, as by the 
ſaid writ he is command- 
ed, nor is the ſaid Rich- 
ard found in the ſame: 
And upon this the ſaid 
Elizabeth bringeth here 
into court the letters of 
adminiſtration of the ſaid 
John by which it ſuffi - 
ciently appears to the 
court here, that the ſaid 
Elizabeth is adminiſtra- 
trix of all and ſingular 
the goods chattels, and 
credits of the ſaid John, 
and hath the adminiſtra- 
tion thereof, &c. And 
ſhe prayeth execution a- 
gainſt the ſaid Richard 


of the debt and damages / 


aforeſaid, in form afore- 
ſaid, to be adjudged to 
her, Sc. It is therefore 
conſidered, That the ſaid 

Elizabeth, 


D d 


her attorney, and offer- 
ed herſelf on the ſourth 
day, againſt the faid 
Richard; and the ſaid 
Richard,. being folemnly 
demanded, came not; and 
the ſheriff, to wit, Sir Ro- 
bert Taylor, Knight, and 
Benjamin Cole, Eſquire, 
ſheriff of the ſaid coun- 
ty, now returneth, That 
the ſaid Richard hath 


nothing in his bailiwick, 


whereby he can make 
known to him, as by the 
ſaid writ he is command- 
ed, nor is the ſaid Rich- 
ard found in the ſame: 
And upon this the ſaid 


Elizabeth bringeth here 
into court the letters teſ- 
tamentary 


of the faid 
John, by which it ſuffi- 
ciently appears to the 
court here, that the ſaid 
Elizabeth is the executrix 
of the laſt will and teſta- 
ment of the ſaid John 
Denn deceaſed, and hath 
the adminiſtration there- 
of, c. And ſhe pray- 
eth execution againſt the 
ſaid Richard of the da- 
mages aforeſaid, in form 
aforeſaid, to be adjudged 
to her, Sc. It is there- 
zre conſidered, that the 
ſaid Elizabeth, executrix 
as aforeſaid, have exe- 
cution againſt the ſaid 


Richard tor the damages 
aforeſaid 


- 
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Elizabeth, adminiſtratrix aforeſaid, by the default 
as aforeſaid, have exe- of the ſaid Richard, &c. 
cution againſt the ſaid 

Richard for the debt and damages aforeſaid, by 
the default of the ſaid Richard, &c. 


Entry of two ſci. fa. againſt an adminiſtratrix on the 
roll, where they are both of one term. 


Middleſex, to wit. The ſheriff was commanded, 
Whereas Fihn Denn, lately in our court, to wit (as 
in the laſt entry to the end of the ſheriff's return); 
then ſay, Therefore, as before, the ſheriff was com- 
manded, that by good, &c. he ſhould make known 
to the ſaid Elizabeth, that ſhe ſhould be here at this 
day, to wit, in fifteen days of Saint Marin, to 
ſhew in form aforeſaid, if, &c. At which day 
came the ſaid 7ohn, by his ſaid attorney, and offer- 
ed himſelf, on the fourth day, againſt the ſaid Eli- 
zabeth ; and the ſaid Elizabeth, being ſolemnly de- 
manded, came not; and the ſheriff, as before, re- 
turneth, that ſhe hath nothing in his bailiwick, 
where or by which he can give notice to the ſaid Eli- 
zabeth, as by the ſaid writ he is commanded; or is 
the ſaid Elizabeth found in the ſame; and upon 
this the ſaid Fobr prays execution againſt the ſaid 
Elizabeth, of the debt and damages aforefaid, to be 
levied of the goods and chattels which were of the 
ſaid Richard, at the time of his death, in her 
hands to be adminiſtered, if ſhe hath ſo much 
thereof in her hands to be adminiſtered, J. is there- 
fore conſidered, That the ſaid John have execution 
againſt the ſaid Elizabeth, adminiſtratrix as afore- 
ſaid of the goods and chattels which were of the 
ſaid Richard at the time of his death, in the hands 
of the ſaid Elizabeth, to be adminiſtered, if ſhe hath 


ſo much thereof in her hands, &c. by the default of 


the ſaid Elizabeth, c. 


NM. B. This will ſerve againſt an executor, 


In 


Reviving Judgments. 403 


In proceeding by ci. f2. to revive a judgment, 
it is ſeldom that the defendant appears; but if he 
does, it is done with the protho:.otaries, by making 
a præcipe thus: Middleſex, Appearance for Richard P. æeipe. 
Fenn, att. John Denn, 72 4 ſci. fa. returnalle on the * 2 
mirrow of All Souls, T. B. attorney; pay 3s. 10d. fe AS 
If there be no appearance, then the plaintiff's at- 2s, 6d. amp, 
torney declares againſt him, and proceeds as in 
other caſes, 

If there be two ſci. fa.'s ſued out, as in the lat- If there be two 
ter caſe, viz, againſt an executor or adminiſtrator, ci. fa. s of dif- 
and they be returnable in different terms, then en- hon to a 
ter on the roll the firſt ci. fa. with an award of s 
the ſecond, in the ſame manner as the Jaſt entry, to 
the day of the return of the ſecond, ©* as of the 
e term the firſt (ci. fa, is returnab'e;” then enter on 
another roll, which you get of the prothonotaries, ' 
as of the term the ſecond ſci. fa. is returnable, (af- 
ter you have entered the ſame on the remembrance 
roll), thus: . 

Middleſex, to wit. Elſewhere, as it appears, of Entry on the ſe- 
Michaelmas term laſt paſt, on the 558th roll, it is e fa. roll. 
thus contained: Midaleſex, to wit; The ſheriff was 
commanded (to the end of the firſt e fa. return, 
and award of the ſecond), then go on thus: At 
which day the ſaid Fohn, by A. B. his attorney, 
cometh and offereth himſelf, on the fourth day, 
againſt the ſaid Elizabeth, in the plea aforeſaid; and 
the ſaid Elizabeth, although ſolemnly called, came 
not; and the ſheriff, to wit, Sir Barnard Turner, 

Knight, and Thomas Skinner, Eſquire, ſheriff of the 
ſaid county, now return, that the ſaid Elizabeth 
bath not any thing in his bailiwick, where or b 
which he can give her notice, as by the ſaid writ 
he is commanded; nor is the ſaid Elizabeth found 
in the ſame: And thereupon the ſaid Fob» prayeth 
execution againſt the ſaid Elizabeth, of the debt and 
damages aforcſaid, to be levied, &c, (as in the laſt 
entry exactly) 

By the 8 & 9 IF. 3. „. 10. /. 5. «6 That if any Proceedings by 
« plaintiff happen to die after an interlocutory au executor or 


. adminiſtrator 
Dd 2 e judgment after interlocu · 


tory judgment. 
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& judgment, and before a final judgment obtained 
„ therein, the ſaid action ſhall not abate by reaſon 
„ thereof, if ſuch action might originally be proſe- 
„% cured or maintained by the executors or admini— 
&« ſtrators of ſuch plaintiff, And if the defendant die 
after ſuch interlocutory judgment, and before 
„ final judgment therein obtained, the ſaid action 
«© ſhall not abate, if ſuch action might originally 
de proſecuted or maintained againſt the executors 
or adminiſtrators of ſuch defendant: And the 
& plaintiff, or if he be dead after ſuch interlocu- 
„ tory judgment, his executors or adminiſtrators, 
« ſhall and may have a ſcire facias againſt ſuch de- 
e fendant, if living, after ſuch interlocutory judg- 
« ment, or if he died after, then againſt his exe- 
„ cutors or adminiſtrators, to ſhew cauſe why da- 
« mages in ſuch action ſhould not be aſſeſſed and 
„ recovered by him or them: And if ſuch defend- 
&« ant, his executors or adminiſtrators ſhall ap- 
ce pear at the return of ſuch writ, and not ſhew or 
&« alledge any matter ſufficient to arreſt the final 
judgment; or being returned warned, or. upon 
« two writs of ſcire facias it be returned, that the 
«© defendant, his executors or adminiſtrators, had 
c nothing whereby to be ſummoned, or could not 
«« be found in the county, ſhould make default, 
that thereupon a writ of inquiry of damages ſhall 
© be awarded; which being executed and return- 
« ed, judgment final ſha]l be given for the plain- 
“tiff, his executors, or adminiſtrators, proſe- 
« cuting ſuch writ or writs of ſcire facias againſt 
4 ſuch defendant, his executors or adminiſtrators 
« reſpectively.“ 


If plaintiff dies. If the plaintiff dies after interlocutory judgment 

after interlocu- ſigned, and before inquiry, make out the following 

tory Judgment. fei. a. in the county where the action is laid, and 
alſo an alias againſt his executors, if any, or bis 
adminiſtrator; which is to be ſigned by the pro- 
thonotary, ſealed and entered as before. 


George 


— — — 
— — 4 
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George the Third, c. To the ſheriffs of London, Sci. fa. where 
greeting: I hereas Jahn Denn, in his life-time, oe died 
lately in our court, to wit, in Za/ter term, in the —_ 3 g 
twenty-third year of our reign before Alexander and betore final 

Lord Loughbircugh and- his companions, then our J*9g=ent. 
juſtices of the bench, at Heſiminſter, by our writ, 
impleaded Richard Fenn, late of, &c, merchant, 
declaring in the ſame plea againſt him, For that 
whereas (here ſet forth the whole declaration), and 
therefore he brought ſuit, Sc. And afterwards, to 
wit, in that very ſame term, in the year aforeſaid, 
the ſame Richard, in his proper perſon, came into 
our ſame court, and defended the wrong and inju- 
ry, when, &c. but ſaid nothing in bar or precluſion 
of the ſaid action of the ſaid John, whereby the 
ſaid Fohn remained therein undefended againſt the 
ſaid Richard; and ſuch proceedings were thereupon 
had, in our ſame court, that the ſaid John ought to 
recover his damages by occaſion of the premiſes : 
but becauſe it was unknown what damages the 
ſaid John had ſuſtained by means of the premiſes 
aforeſaid; It was commanded to the then ſheriffs, 
that by the oath of twelve good and lawful men of 
their bailiwick, they diligently inquire what dama- 
ges the ſaid John had ſuſtained, as well by occaſion 
of the premiſes, as for his colts and charges by him 
laid out about his ſuit in that behalf; and that they 
ſhould ſend the inquiſition, which they ſhould there- 
upon take to our juſtices at Meſiminſter, on the 
morrow of All Souls, under their ſeal, and the ſeals 
of thoſe by whom they ſhould take that inquiſition, 
as by the record and proceedings thereof remaining 
in our ſame court, at Meſiminſter, aforeſaid (relation 
being thereto had), will more fully and at large ap- 
pear: yet inquiſition of the ſaid damages ſtill re- 
mains to be made; and the ſaid John, after inter- 
locutory judgment had been given in form aforeſaid, 
and before the return of the ſaid writ of inquiry, 
by us to the ſaid ſheriffs ſent, as aforeſaid, for the 
purpoſe aforeſaid, died *, having firſt duly made his + Iateſbate and 


laſt will and teſtament in writing, and appointed admioiflration 


i of all and ſingu- 
Dd 3 Richard lar the gov4z, 
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chattels, rights, Richard Sims ſole executor thereof; upon whoſe 

_——— death the ſaid Richard culy proved the ſaid will in 

the ſaid Pbn at the prerogative court of Canterbury, in due form of 

the time of his law, and wok upon himſelf the burthen of the exe- 

9 dy cution thereof, as by the letters teſtamentary thereof, 

divine brei. Produced here in court to our juſtices, by the ſaid 

dence archbithop Ricard Sims, fully appear; and becauſe we being 
deere, willing that thoſe things which in our ſame court 

5 gl:nd, and Þe rightly done and tranſatted, We command you, 

me ropolitan, that by good and lawful men of your bailiwick, you 

3 make known to the ſaid Richard Fenn, that he be 

chard Sims; to before our juſtices at J//:/!minſler, in fifteen days of 

wir, at Ham- St, Martin, to ſhew if he has, or knows of any 
fer aforeies, - thing to ſay for himfelf, why the damages in the ſaid 
x. Ger don action ſhould not be aſſeſſed to the ſaid Richard 
thereof produced, &, executor as aforeſaid, according to the form of 

* the ſtatute in ſuch caſe made and provided, if it 
ſhall feem expedient for him ſo to do; and further 
to do and receive what our ſaid court ſhall then and 
there conſider of him in this behalf; and have you 
there the names of them by whom you ſhall ſo make 
known to him, and this writ. Witneſs Alexander 
Lord Loughborough, at Weftminfter, the 7th day of 
November, in the twenty-f1xth year of our reign. 

If a nihil on the If a il be returned according to the above fta- 

irn, an alias. tute, an alias ſci. fa, mult iſſue; and you muſt en- 
ter them verbatim on the prothonotary's remem- 
brance roll; and give a rule as before, 

Entry. Upon the entry of the firſt ſci. fa. on the roll, you 
award the ſecond as far as the return, in the ſame 
manner as in p. 405. provided they be of different 
terms, if not, one roll is ſufficient; and after the 
award of the ſecond ſei. fa. ** ſay,” 

Julgment of the And hereupon the ſaid R:chard prayeth, That the 

court in award damages aforeſaid, by the ſaid John in his life-time 

of a new it, ſy tained, on occaſion of the premiſes aforeſaid, may 
he aſſeſſed and adjudged unto him ; Therefore | it Is 

con/idered, that the damages aforeſaid, by him the ſaid 

bn in his life-time ſuſtained, on occaſion of the pre- 

miſes aforeſaid, be aſſeſſed and recovered by the ſaid 

Richard Sims, executor as * according to the 

. form 
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form of the ſtatute in ſuch caſe made and provided, 
by the default of the ſaid Richard; and becauſe it is 
ſtill unknown what damages the ſaid John bath ſuſ- 
tained by occaſion of the ſaid premiſes, therefore, as 
before, the ſherifis are commanded,. that by the oath 
of twelve good and lawful men of their bailiwick, 
they diligently inquire, what damages the ſaid 
John bath ſuſtained, as well by reaſon of the pre- 
miſes, as for his coſts and charges by him laid out 
about his ſuit in that behalf; and the inquiſition 
which they ſhall thereupon take, make appear to our 
juſtices at Meſiminſter, in, &c. under their ſeal, and 
the ſeals of thoſe, by whole oath they ſhall take the 
ſaid inquiſition, -&c. (the clerk of the judgments 
enters the final judgment bereon, after the coſts are 
taxed). 

If the defendant does not appear to the ſecond ſei. If no appearance, 
fa. after the rule is expired, ſign judgment with the wen judgment. 
prothonotaries, as in the caſe of other ſci. fa.'s give 
notice of executing a writ of inquiry, and proceed to 
final judgment as in other caſes. 

But if the defendant appears, then he enters it as Appearances 
before with the prothonararies, and pays 3s. 10d. z 
a memorandum or minute on 5. Od. ſtamp is to 
be leſt; therefore, before judgment is ſigned, ſearch. 
for appearance in the prothonotaries book, 

Landon (ſſ.). It was commanded to the ſheriff, Decluration, 
Ihereas (to the end of the entry on the ſecond roll, 
as far as the ſheriff's return on the alias, then ſay) ; 
and the ſaid Richard at that day being folemaly 
called, comes by S. U. his attorney; and thereupon 
the ſaid Richard Sims, executor as aforeſaid, prajs 
that the damages in the ſaid action may be aſſeſſed, 
and recovered by him the {aid Richard Sims, accord- 
ing to the form of the ſtatute in that caſe made and 
provided, Cc. 

If a defendant dies after a writ of inquiry exe- If defendant dies 
cuted, and before the return thereof, it is within 3 
the act; and the /c. fa. againſt his executor or ad- Ns : 
miniſtrator muſt be e ſhew cauſe why the damages 


Dd p ed 
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aſſeſſed ſhould not be recovered.”. 1 Will. 243. 1 Salk, 
115. Lill. Entr, 647. | 

Sci. fa, againſt George the third, &c. To the ſheriff of Midale- 
pap APR ſex, greeting, Whereas Fobn Denn, lately in our 
cutory judgment, court, to wit, in Eaſter term, in the twenty-third 
ang before in- year of our reign, before Alexander Lord Lough- 
quiry, borough and his companions, then our juſtices of the 
Bench, impleaded Richard Fenn, late of, &c. de- 
claring in the ſame plea againſt him, For that where- 
os (here ſet forth the whole declaration); and 
therefore he brought ſuit, &c. And afterwards, to 
wit, in that very ſame term, in the year aforeſaid, 
the ſame Richard in his proper perſon came into our 
ſame court, and defended the wrong and injury, 
when, &c.; but ſaid nothing in bar or precluſion 
of the ſaid action of the ſaid John, whereby the ſaid 
2 remained therein undefended againſt the ſaid 
Ni bard; and ſuch proceedings were thereupon had 
in our ſaid court, that the ſaid John ought to re- 
cover his damages, by occaſion of the premiſes ; but 
becauſe it was unknown to our ſaid court, what da- 
mages the ſaid John had ſuſtained by occaſion of the 
premiſes aforeſaid, it was commanded, to the then 
ſheriff, That by thg oath of twelve good and law- 
ful men of his bailiwick, he diligently inquire 
what damages the ſaid John had ſuſtained, as well by 
occaſion of the premiſes, as for his coſts and charges 
by him about his ſuit in that behalf expended ; and 

that he ſhould ſend the inquiſition which he ſhould 
thereupon take, to our juſtices at Veſiminſier, on 
the morrow of Al! Souls, under his ſeal, and the ſeals 
of thoſe by whoſe oath he ſhould take that inqui- 
ſition, as by the record and proceedings thereof re- 
maining in our ſame court at VMeſiminſter (relation 
being thereto had), will more fully and at large ap- 
pear; yet inquiſition of the ſaid damages ſtill re- 
mains to be made; and the faid Richard, after inter- 
locutory judgment had been given in form afore- 
ſaid, and before the return of the ſaid writ of in- 
quiry, by us to the ſaid ſheriff, ſent as aforeſaid, * 
f a 0 tne 
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the purpoſe aforeſaid, died inteſtate, and adminiſtra- 
tion of all and ſingular the goods, chattels, and 
credits of the ſaid R:chard haye been granted to 
Mary Fenn, the widow .and relict of the ſaid Ri- 
chard, as we have been given to underſtand and be 
informed; and becauſe we are willing that thoſe 
things which in our ſaid court be rightly done and 
tranſacted, We command you, That by good and 
lawful men of your bailiwick, you make known to 
the ſaid Mary Fenn, adminiſtratrix as aforeſaid, 
that ſhe be before our juſtices at Meſiminſter, on 
the morrow of All Souls, to ſhew if ſhe has or 
knows of any thing to ſay for herſelf, why the da- 
mages in the ſaid action ſhould not be aſſeſſed to the 
ſaid John againſt her, according to the form of the 
ſtatute in ſuch caſe made and provided, if it ſhall 
ſeem expedient for him ſo to do; and further to do 
and receive what our ſaid court ſhall then and there 
conſider of him in this behalf, and have you there 
the names of them by whom you ſhall ſo make 
known to her, and this writ. Witneſs Alexander 
Lord Loughborough, at MWeſtminſter, the 15th day of 
June, in the twenty fifth year of our reign. 


Proceedings againſt Bail. 


By the terms of the recognizance of bail, they 
undertake to render the defendant at the end of the 
ſuit, or pay the condemnation money; therefore if 
neither are done, you may proceed to charge the 
bail, either by bringing an an on the recogni- 
' Zance, or by ſcire ſacias; but before any proceedings 
are had, either by action or ſci. fa. a capias ad ſa- 
ti faciendum muſt be ſued out againſt the prin- 
cipal, and which muſt be directed to, and left with 
the ſberi f of the county, where the action is laid, for 
a return of non eff inventus in his office, *four days 
excluſive of the return, Barnes 64.; the. bail not 
being bound to render the principal, until they 
know what execution the plaintiff chuſes to take 
out; 
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Fiſteen days be- out; and ſuch ca. ſa. ſhould have fifteen days between 
tween the tete the tele and return. lid. 176. Stat. 13 Car. 2. 


and return of ca, 
fa, C. 


If adien on the If an action of debt be brought on the recogni- 
3 zance of bail, the writ muſt be ſerved feur days be- 
e. e fore the return, and the bail may ſurrender the 
the return. principal on the guarto die poſt of the return, ſedente 
curia, but not after the court is riſen, Rep. & Caf. 
Prat. C. B. 18. Barnes 82. If by attachment of 
privilege, it being an original writ, muſt have fif- 
| teen days. Vide Stat, 13 Car. 2. ft. 2. . 7. 

When . ſa, A ca. ſa. returnable at a time when a writ of error 
no proceed:ng. is depending, is not a ſufficient foundation to pro- 

ceed againſt the bail. Barnes 83. 
Filacerenters the The filacer in this court takes care to enter up 
= pp of all recognizances of bail, and therefore if you bring 
24 an action againſt the bail, ſpeak to him to get the 
roll carried in and filed, and the capras will be a 
common one, except that you put an ac-etiam in 
Ac- ætiam to be this manner, ** And alſo that the ſaid Richard and 
inſei ted. „Thomas anſwer the ſaid John in a plea of debt 
« upon recognizance, according to the cuſtom of our 
Or you may in- court of Common Bench, or if you ſue out a com- 
eorte the cauſe of mon capias only, then you may indorſe upon the 
Rs copy, that it is an action againſt the defendant upon 
the recognizance of bail. The other part of the 
proceedings are juſt the ſame as in other caſes; and 
Where to iſſue With regard to the venue, it has been held. That 
{ci, ta. &« if a recognizance of bail be taken in Serjeant's 
„Inn, Flet-flreet, the venue may be laid in Len- 
„ don,” Hob. 195. ; but where taken in any other 
county, the ſci. fa. may be in the county where 
taken, or in Miadleſex, Co. 31. 2 Barnes 74. 167. 
but where the bail is inrolled as taken in Middleſex, 
there the ſci. ſa. muſt be brought, and ſo muſt the 
venue be laid, in the action upon the recognizance, 

2 Back. Rep. 769. 

How to proceed The filacer, upon being ſpoke to, will enter up 
by ici, fa, the recognizance of bail, and docket the roll; and 
after the ca. ſa. is returned by the ſheriff, he will 
5 2/70 make 
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make out the firſt /ci, fa. (though for expedition you 
may make out ſame yourſelf) ; ingroſs it on a 23. bd. 
{tampt parchment, pay him ſigning 2s. 64. ſeal 7d. 
and if you mean to give notice to the bail, take it 
to the ſheriff's office, and get a ſummons thereon N 
to your officer, pay 25. 44. officer for ſummoning, 

55. each bail; when returnable, call on ſheriff for 

ſame; and if he returns a ci. feci thereon, go to 

the prothonotaries, and enter the ſame on their re- 
membrance-roil, and they will give a rule for the 

defendants to appear, pay 2s.; the clerk will at the 

ſame time give you a roll to enter the ci. fa. and 

judgment thereon complete, which being done, and 

the rule expired, if no appearance entered with the 
prothonotaries, the clerk will fign judgment ; pay 

him 84. per ſheet; file the writ with the c»/tos 

brevium, pay 4d. and then you may take out ex- 

ecution. . 

The ſci. fa. if recognizance he taken in Lon- Into what county 
don, or any other county (although it is inrolled in “ id te due. 
Middleſex), may be either in the county where taken, 
or in Mrddleſex ; but if taken in Middleſex, it muſt 
be brought in that county only. Barnes 97. 

Burt it you do not chuſe to give the bail notice, Second ſci. fa. 
then the firſt ſci. fa being returned nibil, and en- 
tered, you are to fue out an alias yourſelf, which 
is an exact copy of the firſt (except the words be- 
ing added) * as brfore we have commanded you” the 
ze/te of it is to be on the guarto die poſt of the return 
of the firſt, which is to be ſigned by the protho- 
notaries, pay 2s. ſeal 7 d.; ſheriff for return of ni- 

H 2s. And note, There does not need to be fif- Tefte and returng 
teen days between the ile and return of each ci. 

fa. but only fifieen days between the teſte of the firſt 

and return of the ſecond, Rep. & Caſ. Pract. C. P. 

114. 2 Black. Rep. 922. 

When it is returnable, get it from the ſheriff, How to proceed 
and take it to the prothonotaries office, enter it on after return. 
the remembrance-roll, and the clerk will give rule 
as before. | 

If 


I 
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If two (ci, fa.'s 
of different 
terms, how to 
proceed, 


How long to lie 
in ſheriff's office, 
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If there be two ſci. fa.'s in this court, returnable 
of different terms, enter on the roll the firſt ſci. fa. 
with the award of the ſecond, to the return day, 
which you will docket of the term that it is return- 
able ; and on the rol] on which you ſign judgment 
being on the ſecond ſci. fa. the firſt ſci. fa. is recited, 
the award and return of the ſheriff to the ſecond, 
with the judgment complete. Vide the entry. 

If a ai, 2 is to be returned on the firſt ci. fa. 
it muſt be four days in the ſheriff's office (excluſive 
of the return-day), and ſo muſt the alias ſei. fa, 


Entry of Recogni zance of 


Bail in debt. 
Middleſex, (ſſ.) The 
eriff was commanded, 

that he ſhould take 7ohn 
Fell, late of London, Vint- 
ner, if he ſnould be found 
in his bailiwick, and him 
ſafely keep, ſo that he 
ſhould have his body be- 
fore the juſtices of the 
Lord the King at Mes- 


minſler, on the morrow 


of the Holy Trinity, to 
anſwer Milliam Read, in 
a plea, wherefore, with 
force and arms the cloſe 
of the ſaid William, at 
Mieſiminſier, he broke, 
Ec. and other wrongs, 
Sc. to the great damage, 
Ec. and againſt the peace, 
c.; and alſo in a cer- 
tain plea of debt upon 
demand for 145. After- 
wards, to wit, on the 
24th day of June, in this 
ſame term, Edward Lare, 
0 


(although a nihil be returned). 


De lite in Caſe, 
Middleſex, (ſſ.) The 
ſheriff was commanded, 


That he ſhould take Tho- 
mas Lee, late of Weſtmin- 


ſter, in the ſaid county, 


ſmith, if he ſhould be 
found in his bailiwick, 
and him ſafely keep, ſo 
that he might have his 
body here on this day, to 
wit, from the day of 
Eaſter in five weeks, to 


anſwer to Henry Bridges, 


in a plea, wherefore, with 
force and arms the cloſe 
of the ſaid Henry at 
Meſtminſter, he broke, 
and other wrongs, Cc. 
to the great damage, c. 
and againſt the peace, 
&c.; and alſo in a cer- 
tain plea of treſpaſs on 
the caſe, upon promiſes, 
to the damage of the ſaid 
Henry of 103/. And ngw 


here on this day comes 


Thomas 
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of Lothbury, London, ho- 
fier, and Thomas Flem- 
ming, of the fame place, 
plaiſterer, came perſon- 
ally before Alexander Lord 
Loughborough, and his 
companions, juſtices of 
the Lord the King of 
the Bench here, and ac- 
knowledged themſelves, 
and each of them did ac- 
knowledge himſelf, to 
owe to the ſaid William 
Read the ſum of gol. 
which ſaid ſum of gol. 
they, the ſaid Edward 
Legg and Thomas Flem- 
ming, for themſelves and 
their heirs, have con- 
ſented and granted, and 
each of them for himſelf, 
and his heirs, hath con- 
ſented and granted, ſhall 
be made of their and each 
of their lands and chat- 
tels, and to the uſe and 
behoof of the ſaid William 
Read (© and alſo at the 
% ſame time the ſaid 
« TFohn Fell came per- 
& {onally before the ſame 
& juſtices, and acknow- 
4 ledged.to owe to the 
& ſaid William the ſum 
« of 180/.; which ſaid 
«© ſumof 180. he the ſaid 
« John, for himſelf and 
&« his heirs, willed and 
granted, ſhould be 
% made of his lands and 
4 chattels”), be levied : 


Upon . 


Thomas Lime, of the 
Strand, in the county of 
Middl:ſex, hoſier, and 
Richard Frame, of the 
ſame place, ironmonger, 
in their proper perſons. 
before Alexander Lord 
Loughborough and his 
companions, juſtices of 
the Bench here; and 
acknowledge, and each 
of them acknowledgeth, 
that they owe to the ſaid 
Henry the ſum of 1021. 
17s. ; which ſaid ſum of 


102ʃ. 178. the ſaid Tho- | 


mas Lime and Richard 
Frame, for themſelves, 
and their heirs, have 
conſented and granted, 
and each of them, for 
himſelf and his heirs, hath 
conſented and granted, 
ſhall be made of their 
and each of their lands 
and chattels, &c. and to 
the uſe and behoof of 
the ſaid Henry, be le- 
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vied ( & and alſo at the If defendant 


« ſame time the ſaid Tho- be Preſent. 


% mas Lee came perſon- 
ally before the ſame 
“ juſtices, and acknow- 
& Jedged to owe to the 


% ſaid Henry the ſum of 


9 which 
„ ſaid ſum of 
6 the ſaid Thomas 


& Tee, for himſelf and 
his heirs, willed and 
„ granted, ſhould be 

made 
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Upon condition, that if 
judgment ſhall happen in 
the ſame court here, in 
the ſaid plea, to be given 
for the ſaid William a- 
gainſt the ſaid John; then 
the ſaid John ſhall ſatisfy 
the debt aforeſaid, and all 


ſuch damages, which ſhall 


be adjudged unto the ſaid 
Miliam againſt the ſaid 


John, in the ſame court 


here, in the plea afore- 
ſaid, or ſhall render his 


body to the priſon of the , 


Fleet, &c. 


Sci. fa. in debt upon re- 
cognixance of bal. 
George the Third, &c. 

To the ſheriff of Middle- 

ſex, greeting: Whereas 

Edward Legg, of Loth- 

bury, London, hoſter, and 

Thomas Flemming, of the 

ſame place, plaiſterer, late- 

ly in our court (to wit) in 
the term of the Holy Tri- 
nity in the 23d year of our 
reign, came before Alex- 
ander Lord Loughborough 
and his companions, our 

Juſtices of the Bench, 

at WYe/tminfler, in their 

proper perſons, and ac- 
knowledged themſelves, 

and each of them did 

acknowledge himſelf, to 

owe 


& made of his lands and 
„ chattels, and to the 
* uſe of the ſaid Henry 
<< be levied”): Upon this 
condition, that if judg- 
ment ſhall happen in the 
ſame court here, in the 
ſaid plea, to be given for 
the ſaid Henry againſt 
the ſaid Thamas, then the 
ſaid Thomas hall ſatisfy 
all the damages which 
ſhall be adjudged to the 
ſaid Henry againſt the 
ſaid Thomas, in the ſame 
court here, in the plea 
aforeſaid, or ſhall ren- 


der his body to the priſon. 


of the Fleet, &c. 


The like in caſe. 


George the Third, &c. 
To the ſheriff of Middle- 
ſex, greeting: Whereas 
Thomas Lime, of the 
Strand, in the county of 
Middleſex, hoſier, and 
Richard Frame, of the 
ſame place, ironmonger, 
lately in our court, to 
wit, in the term of the 
Holy Trinity, in the twen- 
ty-third year of our 
reign, came before Aiex- 
ander Lord Loughborough 
and his companions, our 
juſtices of the Bench, at 
Weſtminſter, in their pro- 
per perſons, and acknow- 
ledged, and each of them 

| ac- 
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owe to Villiam Read the 
ſum of gol. ; which ſaid 
ſum of gol. they the ſaid 
Edward Legg and Tho- 
mas Flemming, for them- 
ſelves and their heirs, 
conſented and granted, 
and each of them for 
himſelf and his heirs did 
conſent and grant, ſhould 
be made of their and 
each of their lands and 
chattels, and to the uſe 
and behoof of the ſaid 
Ililliam Read be levied; 
Upon this condition, that 
if judgment ſhould hap- 
pen in our court of the 
Bench aforeſaid, in a 
certain plea of debt upon 
demand, for 145/. to be 
given for the ſaid Wil- 
liam, againſt John Fell, 
Jate of London, vintner, 
by the ſaid William Read, 
in our court proſecuted, 
then the ſaid 7ohn ſhould 
ſatisfy the debt aforeſaid, 
and all ſuch damages as 
ſhould be adjudged unto 
the ſaid Milliam againſt 
the ſaid 7obn, in our 
ſame court here, or 
ſhould render his body 
to the , priſon of the 
Fleet : And although the 
ſaid William afterwards, 
to wit, in that ſame 
term, before Alexander 
Lord Loughborough and 
his companions, our juſ- 

tices 


acknowledged to owe to 
Henry Bridges the ſum 
of 1024. 175. which 
ſaid ſum of 1020. 17s. 
the ſaid Thomas Lime and 
Richard Frame, for them- 
ſelves and their heirs, 
had confented and grant- 
ed, and each of them 
for himſelf and his heirs, 
had conſented and grant- 
ed, ſhould be made cf 
their and each of their 
lands and chattels, and 
to the uſe and behoof of 
the ſaid Henry be levied ; 
Upon this condition, that 
if judgment ſhould hap- 
pen in our court of the 
Bench aforeſaid, in a 
certain plea of treſpaſs 
on the caſe, upon pro- 
miſes, to the damage of 
the ſaid Henry of 1 ral. 
to be given for the {aid 
Henry, againſt Thomas 
Lee, late of Weſtminſter 
in the ſaid county, ſmith, 
then the ſaid Thomas 
ſhould ſatisfy all the da- 
mages which ſhould be 
adjudged to the ſaid 
Henry, againſt the ſaid 
Thomas, in our ſame 
court, in the plea afore- 
ſaid, or ſhould render his 
body to the priſon of the 
Fleet: And although the 
ſaid Henry afterwards, 
to wit, in the ſaid term, 
in the twenty-third year 

afore- 
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tices of the Bench at 
Feſtminſter, by the con- 
ſhderation of the ſame 
court, recovered 2gainſt 
the ſaid Jahn in the 
ſaid plea, the aforeſaid 
debt of 145/. and alſo 
71. 10s. which in our 
ſaid court were adjudged 
to the ſaid William, for 
his damages which he 
had ſuſtained by reaſon 
of the detaining that 
debt whereof the ſaid 

ohn is convicted, as by 
the record and proce!s 
thereof manifeſtly ap- 
pear. Nevertheleſs, the 
ſaid John the debt and 
damages aforeſaid to the 
ſaid Millam hath not ſa- 
tisfied, nor his body, on 
the occaſion aforeſaid, to 
the priſon of the Fleet 
rendered, according to 
the form of the recogni- 
zance aforeſaid, as on 
the information of the 
ſaid Milliam we are given 


aforeſaid, before Al:xan- 
der Lord Loughborough 
and his companions, our 
juſtices of the Bench at 
Weſtminſter, by the con- 
ſideration of the ſame 
court, recovered againſt 
the ſaid Thomas Lee, in 
the ſaid plea, 1007, which 
in our ſaid court were 


adjudged to the ſaid The- 


mas, for his damages 
which he had ſuſtained, 
by reaſon of the not per- 
forming certain promiſes 
and undertakings made 
by the ſaid Thomas to the 
ſaid Henry, whereof the 
ſaid Thomas is convicted, 
as by the record and pro- 
ceſs thereof manifeſtly 
appear. Nevertheleſs, the 
ſaid Thomas the damages 
aforeſaid hath not ſatiſ- 
fied, nor his body, on the 
occaſion aforeſaid, to the 
ſaid priſon of the Fleet 
rendered, &c, as in the 
other, 


to underſtand: And becauſe we are willing that thoſe 
things which in our ſame court are rightly done 
and recognized, ſhould be duly carried into execu- 
tion, we command you, that by honeſt and Jawful 
men of your bailiwick, you make known to the 
ſaid Edward Flemming and Thomas Legg, that they 
be before our juſtices at Veſi minſter, in fifteen days 
of Saint Martin, to ſhew if they have or know any 
thing to ſay for themſelves (that is to ſay), the ſaid 
Edward Flemming, why the ſaid gol. by him in 
form aforeſaid acknowledged, ſhould not be made 
of his lands and chattels; and the ſaid Richard 
| Frame, 
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Frame, why the ſaid gol. by him in form aforeſaid 
acknowledged, ſhould not be made of his lands and 
chattels, and to the uſe and behoof of the ſaid Vil- 
liam levied, according to the form and effect of the 
ſaid recognizance, if to him it ſhall ſeem expedient: 
And have you there the names of thoſe by whom 
you ſhall make known to them, and this writ, 


Witneſs, &c. 


Middleſex, to wit. The ſheriff was commanded, Entry onthe 
IVhereas Thomas Lime, of, c. and Richard Frame, fi. wink ro 
of, Cc. lately in our court, to wit (here ſet forth bail, and judg- 
the ſci. fa, as far as the word *©* expedient”), then go ment thereon. 
on thus: And now at this day, the ſaid Henry 
cometh here, by S. C. his attorney, and offered 
himſelf on the 4th day againſt the faid Thomas 
Lime and Richard Frame, in the plea aforeſaid ; and 
they the ſaid Thomas and Richard. although ſolemnly 
called, came not; and the ſheriff, to wit, Sir Bar- 
nard Turner, Knight, and Thomas Skinner, Eſquire, 
ſheriff of the ſaid county, now returneth, that the 
ſaid Thomas Lime, and Richard Frame, have not, nor 
hath either of them, any thing in his bailiwick, 
where or by which he can make known to them, or 
either of them, as by the ſaid writ he is commanded; 
or are they, or is either of them, found in the ſame : 
Therefore, as before, the ſheriff was commanded, 
That by good, &c. he ſhould make known to the 
ſaid Thomas and Richard, that they be here in eight 
days of Saint Hilary, to ſhew in form aforeſaid : 
at which day the ſaid Henry cometh here, by his 
attorney aforeſaid, and offered himſelf on the fourth 
day againſt the ſaid Thomas and Richard, in the plea 
aforeſaid ; and the ſaid Thomas and Richard, al- 
though ſolemnly called, come not, and the ſheriff, 
as before, now returneth, that the ſaid Thomas and 
Richard (here copy return); and thereupon the ſaid 
Henry prays execution againſt the ſaid Thomas and 
Richard, to wit, againſt the ſaid Thomas, of the 
ſaid gol, by him in form aforeſaid acknowledged, 
and againſt the ſaid Richard, of the ſaid gol. 
E e by 
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by him in form aforeſaid acknowledged, accord- 
ing to the form of the ſaid recognizance to be 
Judgment, adjudged to him, Sc. Therefore it is conſidered, 
that the ſaid Henry have execution againſt the ſaid 
Thomas, of the ſaid gol. by him in form aforeſaid ac- 
knowledged, and againſt the ſaid Richard, of the 
ſaid gol. by him in form aforeſaid acknowledged, by 
73 their default, Ec. | 
1 70 If the ſcire facras's be of different terms, then the 
| entry on the roll of the ſecond ſcrre facias muſt be 


thus : 
„ If fci. fa."s be f Mi ddleſox, to wit, Heretefire, as it appeareth in 
. | 1 ies, this ſame term, in the 713th roll, it is thus contain- 
18 ee. ed, Middleſex, to wit, The ſheriff was commanded 
4 (to the end of the firſt entry on the roll made on the firſt 


1 ſcire facias and ſberi 's return). 
| Therefore, as betore, the ſheriff was commanded, 
that by good, c. he ſhould make known to the ſaid 
Richard and Thomas, that they be here in eight days 
of the purification, to ſhew in form aforeſaid : At 
which day, &c, (as in the laſt entry exactly). 
If the bail appear, make a precipe for the protho- 
notaries thus: 
Præcipe for ap- —Middleſex, to wit. Appearance for Edmund Legg 
v5" 448; Yi the and Thomas Flemming, bail of Jahn Fell, ats William 
ps Read, to a /c. fa, returnable on the morrow of 
All Souls ; pay entry 3s. 10d, This is frequently 
done after the bail are fixed, to get a term; but 
they are not liable to coſts unleſs they plead. 8 & 9g 
I. 3. c. 10. /. 3. A memorandum or minute on 
a 2s, 64. ſtamp ſhould be filed at ſame time. 25 
Geo. 3. c. 80. 
If appearance Wen the bail have appeared, deliver a declara- 
entered, how to tion upon treble penny ſtamped paper; give a rule 
mom plead, and demand plea as in other caſes; and if 
the declaration is not delivered four days excluſive be- 
fore the end of the term, they will be intitled to an 
imparlance. | : 
Declaraticn, Middleſex, to wit. It was commanded to the ſhe- 
riff, Whereas (to the end of the entry of the roll on 


the ſecond ci. fa.), as far as the ſheriff's return, 
4 _- then 
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then ſay, And upon this the ſaid William prayeth 
execution to be adjudged to him of the debt and da- 
mages aforeſaid, according to the form and effect of 
the ſaid recogniaance, c. 

N. B. The declaration may be entitled as of the How to title 
term generally, although the /ci. fa. was returnable declaration. 
the laſt return of the tetm. 3 Wilſ. 154. 

The bail may plead, that no ca. /a. ever iſſued What bail may 
againſt the defendant, ſecundum curſum curiæ, Lutw. Plead, and what 
1285. ; that the principal died before a ca. ſa. re- 

turned, Roll. Abr. 336.; that the plaintiff had other 

execution againſt him; that the defendant paid the 

money recovered, 1 Rol. 336. J. 35. 4 & 5 Ann. 

c. 16. / 12.; or that the principal ſurrendered 

himſelf, 3 Lev. 152. ; but they cannot plead that 

the principal died before the return of the cz. fa. 

becauſe if he died on the day of the return of the 

ca. ſa. the bail are liable. 1 Roll. 336. 2 Wilſ. 67, 

They may plead nul tie! record, Thom. Ent. 285. 

Theſ. Breu. 265. or a releaſe to the defendant, 

1 Koll. 336. l. 35. 

If there be error brought by the principal, which pail not liableto 
is afterwards nonproſſed with coſts, yet the bail in coſts in etibr. 
the original action are not liable to the coſts in 
error, but only the damages recovered in the origi- 
nal action, becauſe they only became bound in that 
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action, 

Ca. ſa. againſt bail in debt, The like in caſe: 
George the Third, &c, George the Third, e. 

To the ſheriff of Midale- To the ſheriff of Midale- 

ſex, greeting: We com- ſex, greeting: We com- 

mand you, That you take mand you, That you take 


Edward Legg, late of 
Lathbury, London, hoſier, 
and Thomas Fleming, late 
of the ſame place, plaiſ- 
terer, bail of John Fell, 
late of London, vintner, if 
they be found in your 


bailiwick, and them ſafe- 
b ly 


Thomas Lime, of, &c. ho- 
ſier, and Richard Frame, 
of the ſame place, iron- 
monger, bail of Thomas 
Lee, late of W:iflminſler, 
in your county, ſmith, if 
they be found in your 
bailiwick, and them ſafe- 
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ly keep, ſo that you may 


have their bodies before 


our juſtices at I/e/tmin- 


ſier, in eight days of 
Saint Hilary, to ſatisfy 
I/illiam Read, gol. and 
g0/. ; which ſeveral ſums 
they the ſaid Edward 
Legg, and Thomas Vle— 
ming, heretofore, to wit, 
in the term of the Hoh 
Trinity, in the twenty- 
third year of our reign, 
before Alexander Lord 
Loughborough, and his 
companions, then our 
juſtices of the Bench at 
Meſtminſter, ſeverally ac- 
knowledged to owe to 
the ſaid Milliam Read, to 
be made of their and each 
of their lands and chat- 
tels, and to the uſe and 
behoof of the ſaid Wil- 
liam Read be levied, in a 
certain plea of debt upon 
demand for 145. againſt 
the ſaid John Fell, in our 
ſame court proſecuted ; 


ly keep, ſo that you may 
have their bodies before 
our juſtices at Meſimin- 
fler, in eight days of 


Saint Hilary, to ſatisfy 


Henry Bridges, 1021. 176. 
and 102“. 175.3; which 
ſeveral ſums they the ſaid 
Thomas and Richard here- 
tofore, to wit, in the term 
of the Holy Trinity, in the 
twenty-third year of our 
reign, before Alexander 
Lord Loughborough and 
his companions, then our 


juſtices of the Bench at 


Meſtminſter, ſeverally ac- 
k nowledged to owe to the 
ſaid Henry, to be made 
of their and each of their 
lands and chattels, and to 
the uſe and behoof of the 
ſaid Henry, be levied, in 
a certain plea of treſpaſs 
on the caſe upon pro- 
miſes, to the damage of 
the ſaid Henry of 150, 
againſt the ſaid Thomas 
Lee, in our ſame court 
proſecuted 


And whereof the ſaid Fohn Fell was convicted, as 
by the record and proceedings thereon in our fame 
court, before our ſaid juſtices at /Yaſtminſter afore- 


ſaid, remaining, manitefily appears: And where- 


upon. it is conſidered in our ſame court, That the 
faid Milliam have his execution againſt the aforeſaid 
Edward Legg and Thomas Fleming, of the ſaid ſeve- 
ral ſums of gol. and 90. by them in form aforeſaid 
acknowledged, by the default of the ſaid Edward 
and Themas; and have there this writ, Witneſs 
Alexander Lord Loughborough, &c. 4 
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To be ſigned by the prothonotaries, pay 4d. ſeal To be fzned by 


7d. warrant 2s, 4d. and to be ingroficd upon a 
25. 6d. ſtamped parchment. | 


prothoavtaries, 


It a Hatum ſay, after the words, ** by the de- Teſtatum. 


& fault of the ſaid Edward and Thmas, And 
& whereupon our ſheriff} of Middleſex ſent to our juſ- 
& tices at Weſtminſter, at a certain day now paſt, that 
% the jaid Edward and Thomas were not, nor was 
& eitner of them found in his baultwick, whereas it is 
« teſtified in our ſame court, that the ſaid Edward and 
„ Thomas lurk and ſecrete themſelves in your county, 
e and have there, &c. | 

N. B I ſhould adviſe the ca. /a. to be ſued out, 
with the feſtatum in this caſe. _ 


George, &c. To the ſheriff of Middleſex, greet- Fi. fa. againft 
ing: We command you, that of the lands and the bail in debt. 


chattels in your bailiwick, of Edward Legg, late 
of, &c. hoſter, gol. and of the lands and chattels 
in your bailiwick, of Thomas Fleming, gol. which 
ſaid ſeveral ſums they the ſaid Edward Legg and 
Thomas Fleming, heretofore, to wit, in the term of 
the Hy Trinuy, in the twenty-third year of our 
reign, before Alexander Lord Loughborough and his 
companions, then our juſtices of the bench at Meſt- 
minſter, ſeverally acknowledged to owe to Milliam 
Read, to be made of their, and each of their lands 
and chattels, and to the uſe and behoof of the ſaid 


William be levied, in a certain plea of debt “ Treſpaſs on 
upon demand for 145“. againſt 7ohn Fell, late of, the cafe to the 


&c, vintner, in our ſame court proſecuted, an 


d damage of the 
ſaid William of 


whereof the ſaid ohn Fell was convicted, as by the 1,1, 


record and proceedings thereon in our fame court, 
before our ſaid juſtices, at Veſimiuſter aforeſaid, re- 
maining, manifeſtly appear; and whereupon it is 
conſidered in our ſame court, that the ſaid William 
have his execution againſt the aforeſaid Edward 
Legg and Thomas Fleming, of the ſaid ſeveral ſums 
of gol. and gol. by them in form aforeſaid acknow- 
ledged, by the default of the ſaid Edward and 
Thomas, whereof the ſaid Edward and Thomas are 
convicted; and have that money before our juſtices 
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at Weſiminſter, in eight days of Saint Hilary, to 
render to the ſaid William for the debt aforeſaid, ac- 
cording to the form of the ſaid recognizance; and 
have there this writ. Witneſs, &c. 
Each of the bail In an action of treſpaſs and aſſault to the damage 
0 oor they of 500ʃ. Mr. Juſtice Forteſcue had ordered bail for 
nalty of the re- 1401. and the defendant being preſent at the time 
e. weer, if the recognizance of bail was taken, his bail were 
the ſum recorer., bound jointly and ſeverally in 140l. plaintiff reco- 
ed, vered a verdict for 300l. and the bail moved to ſtay 
proceedings againſt them both on their payment of 
140l.; and upon ſhewing cauſe, the court were of 
opinion, that as the damages in the writ were laid 
500l. here is no fraud upon the bail, the recogni- 
zance is ſeparate as well as joint, ad 1 in its nature 
a judgment, the award of the court thereupon is, 
that the plaintiff have execution; therefore ſo far as 
the penalty of ſuch recognizance will go, it is juſt 
and equitable the ſame be applied towards ſatis- 
faction of the condemnation money, for payment 
whereof, and not of any particular ſum, the con- 
dition is. Barnes 76. 
When proceedl- Hayden was ſued in covenant ; the father became 
1 bail for him; after which a compromiſe took place, 
above a year, in purſuance of which the father paid 260/. and the 
proceedings may ſon to have three years and an half to pay the re- 
feds me. ſidue. The defendant then filed a bill in Chancery, 
expiration of the 
time, without a and obtained an injunction, which was afterwards 
texm's notice, diſſolved, and then a ca. ſa. was taken out againſt 
defendant ; and two ci. fa.'s againſt bail, and a f. 
Fa. againſt the father. Upon motion to ſet aſide the 
proceedings againſt the bail as irregular, no pro- 
ceeding having been had for upwards of three years 
till ſuing out ca. /. and ſci. Ja. alledging that 
there ought to have been a term's notice; the court 
held, that as in this caſe it appeared that the bail 
Was the principal agent, and conuſant of the whole 
tranſaction, it was no ſurprize on him; and that 
an argument to ſtay proceedings for a limited time, 
to enable the defendant to pay the debt, on default 
of which the plaintiff was to proceed, was in its 
pare an exception out of the rule, E. 13 Geo. 2. 3 


and 
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and that at the expiration of the time, the proceed- 
ings may be renewed, without a te m's notice; elſe 
it would in effect be a ſtay of procecdings, for a 
whole term, beyond the time agreed on, 2 Black. 
| Rep. 762. | 

Motion to ſtay the proceedings on a „.. fa. ſued Some notice 
out againſt L:wing and Spite, defendant's bail, they _ be genes 
not being ſerved with a copy of the ſherift's war- r the bait 
rant, which recites the writ. But the one (viz. by the ſheriff, 
Lowing), by giving him a perſonal ſummons, and _ 
reading to him the ſheriff's warrant ; the other, by 
leaving a memorandum (containing the ſubſtance of 
the writ) with his wife, at his houſe in his abſence, 

It appeared (on enquiry of the officers), that it is 

uſual in Mi daleſex to ſerve the bail with a copy of 

the ſheriff's warrant, but not ſo in many other 

counties; and this aroſe in Lincolnſhire, In ſome 

counties they give verbal notice; in ſome none at 

all, The court held ſome notice ſhould be given Some notice 
(Salk. 599.), the ſufficiency of which (if diſputed) "<<fary. 
mult be determined by the court, on the circum- 

ſtances; and that this notice was ſufficient. 2 Black. 

Rep. 837. 

If the bail mean to acquit themſelves of their Within what 
recognizance entirely, and run no hazard of the un bail oy 
death of the defendant, then they muſt render him 
in their diſcharge, before the return-day of the ca, 
ſa. as the death of the principal afterwards will not 
diſcharge them ; but if they do not, then they have 
until the guarto die poſt if proceedings are by origi- 
nal) ſedente curia of the firſt ſci. fa. if returned ſcire 
fect ; but if a mbil is returned thereon, then until the 
quarto die poſi of the return of the ſecond ſci. fa. 
ſedente curia. Barnes 82. 

But if the action be by attachment of privilege, If action be by 
then they muſt render on the return of the fecond cen. 
ſei. fa. or the firſt, if returned ſcire fect, ſedente 
curia. 

And if there be an action on the recognizance, When to ſur. 
the bail may ſurrender the principal before, or on _— wy 2a 
the appearance-day of the return of the writ (if pro- cognizance. 
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ceedings are by original), ſedente curia, Barnes 82. 
Rep. & Caſ. Pratt. C. P. 18. if by attachment on 
the return day. 
if deſendant in If the defendant be in cuſtody of any ſheriff or 
eee gaoler, the bail may have a habeas corpus either in 
cp, to bring term or vacation, to bring him before the chief 
him op to ren- juſtice, or one of the other judges, returnable im- 
* mediately, in order to render him in diſcharge of his 
bail. | | 
If defendant is a If he is a bankrupt, and has his certificate, a 
n ſummons to ſhew cauſe why an exoneretur ſhould 
charge the bail, NOt be entered upon the bail-piece, ſhould be taken 
out and ſerved ; and upon producing the certificate 
to the judge, the bail wi]l be diſcharged by his order, 
upon affidavit of the debt having accrued due, prior 
to the commiſſion, | | | 
Ho: to ſurren- If the defendant is in town, get the filacer (if the 
ver in town, - Action be by original) to go to the judge's chambers, 
and take the render, pay filacer 75. 4d. judge's 
clerk 135. tipſtaff 10s. 64, The filacer brings his 
book, wherein the bail are rendered with him to the 
Judge's chambers, and the judge exonerates the bail 
at ſame time, NV. B. Notice of the ſurrender is re- 
quiſite, but not an affidavit. 
If action by at · If the action be by attachment of privilege, then 
tachnlent. apply to Mr. HHerꝛvood to take the bail- piece to the 
Judge's chambers, pay 75. 4d. to him, 16s. to the 
judge, tipſtaff 105. 64. and give notice of the render, 
and no afhidavit requiſite. | 
Notice of ſfurren= Take notice that the above defendant did this day 
der. ſurrender himſelf in diſcharge of his bail, and was 
thereupon committed by the Honourable Mr. Juſtice 
Guld, to his Majeſty's priſon of the Fleet, there to 
remain until, &c, Dated, Ec. 
ws of res 'T he court ordered the hour of the day or true 
render to be en- time of the defendant's ſurrender, to be entered by 
49g by the flag the filacer, in order that it might appear, whether 
; the ſurrender was made before or after the riſing of 
the court. Barnes 78. 
Staying proceedings againſt the bail where a writ of 
error is brought by the principal. 


\ 


The 
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The allowance of a writ of error on a judgment When writ of 
by nil dicit, is ſo entirely a ſuperſedeas to a ſubſe- er 3 ſuperſe- 
quent writ of execution, and all proceedings thereon ***** 
againſt the bail, that all may be ſet aſide upon mo- 
tion, 2 Black. Rep. 1183.; but no contempt is in- 
curred till after notice to plaintift's attorney, Barnes 
37. 

In this court a writ of error is no ſuperſedeas from Error ſuperſe- 
the ſealing, but from the delivery to the clerk of the dens from del: 

very to the clerk 
errors, Barnes 2cb. 209.; and if the ca. /a. be re- of the errors, 
turnable at a time when the writ of error is de— 
pending, cannot proceed againſt the bail. 76:4. 83. 

Defendant moved to ſtay proceedings againſt his Proceedings a- 
bail pending a writ of error, plaintiff inſiſted that the gain bail pend- 
bail ought to give judgment, and that execution r * 17 91 6th 
only ſhould ſtay: But per cur. the bail ought not to 
be precluded from ſurrendering the principal; and 
therefore let all proceedings be itaid pending the writ 
of error. Barnes 66. 8 

Proceedings were ſtaid in an action of debt, The like wich- 
brought upon a recognizance of bail, pending a writ _ — 
of error, without defendant's giving judgment, be- 
cauſe thereby the defendant would be precluded 
from a ſurrender, which is not reaſonable. Lid. 68. 

Plaintiff recovered judgment, defendant brought pending error 
error, pending which, plaintiff brought an action action brought 
of debt on the judgment, and after judgment there- 23 ES 
on, levied, Per cur, The defendant might have ment execution, 
moved the court to ſtay proceedings in the action on covrt would not 

. . . . . ſet it aſide, for 
the judgment, pending the writ of error, which is al- gefendant might 
ways granted; but having made no ſuch application, have applied in 
judgment regular. Barnes 202, 203. time, 

Plaintiff brought an action on the caſe againſt de- Ba ii to an ion 
fendant, who appeared, and plaintiff recovered upon a judg- 
judgment, and then brought debt on the judgment, m_ 
and held defendant to bail, and recovered a ſecond fendint, and 
judgment. After a ca. /a. returned againſt the prin- tit 2gainft bail 

; EA . before the re- 
cipal, and before the return of the writ, in an action turn, proceedings 
of debt upon the recognizance, againſt the bail in againtt bail ſtaid, 
the ſecond action, the court was moved to ſtay the — —_ 
proceedings on the recognizance, pending a writ of jag nr they 


error, conlenting to 
give judgments 
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error, to reverſe the firſt judgment; and upon the 
bail's conſenting to give judgment in the actions 
brought againſt chem, the rule to ſtay proceedings 
was made abſolute. Barnes 86. 
Error brought in If the writ of error be not brought in time, and 
3 — the bail be ſued, the court will not let proceedings 
ccedings Haid. be ſtaid, unleſs they give judgment in the actions 
againſt them, and undertake to render the defend- 
ant within four days after the affirmance of the judg- 
ment, 
Pending error The plaintiff, pending a writ of error, cannot 
— pur ©” have an exigent ait ca. ſa, on the original judgment. 
fa. Spinks v. Bird. Barnes 314. 
If error abat» by If a writ of error be brought on a judgment in 
eexth of chief this court, and the chief juſtice dies (before he has 
ts TIS returned the writ of error), whereby the writ is 
with ease of the abated, execution cannot be taken out without leave 
court. of the court; but if taken out without leave, it will 
be ſet aſide, and reſtitution ordered. Cranburne v. 
Duenel, Thornton & Hay's Pract. Reg. C. P. 195. 
Barnes 201. 1 
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LF.onpros for not Declaring. 


In what time a D Y rule Hil. ꝙ Ann, reg. 3. It is ordered, That 
no os may be I) upon all proceſs returnable the firſt or any 
_—_ OO" & other return in any term, the plaintiff ſhall have 
'* |iberty to the end of the next enſuing term, to de- 

„ liver his decl-ration to the defendant's attorney, or 

of having the ſame in the office; and the de- 

* ſendant's attorney having entered his appearance 

« with the proper officer, as of that term in which 

« the proceſs is rcturnable, and at the end of the 

«© enſuing term, or in /t, @rys after the end there- 

« of, having given a rule to declare in the proper 

* office, and having called on the plaintiff's attor- 

© ney (if he can be found), the defendant, any 


e time in the vacatien of ſuch enſuing term after 
£6 the 


Nonpꝛos for not Detlaring. | 427 


ec the rule for declaring is out, may ſign his nonpros 
& for want of a declaration, and not afterwards, and 
4 the plaintiff ſhall not, without the leave of the 
„ court, have any longer time to declare in, other 
„„ than the time to be limited by the defendant's 
& rule.” 

But where the defendant, at the end of the ſe- No rule being 
cond term, does not give a rule for the plaintiff to given, es 
declare, he has till the e/oign day of the third term, ſoign day of the 
to deliver or file his declaration. Rep. & Caf. Prada, za term to de- 
C. P. 12. Prafi. Reg. C. P. |. yat. . 

If the defendant wiſhes to compel the plaintiff to How to compel 
declare, he may give a rule with the ſecondary for 8 an 
that purpoſe, after the end of the ſecond term, and 
within four days, which expires in four days after, 
pay 1s. Iod. and demand a declaration of plaintiff's 
attorney, and for want thereof ſign judgment. 


In the Common Pleas, 
Denn v. Fenn. Rule to declare. The rule. 
Denn v. Fenn, The Defendant demands a decla - Demand, 
ration in this cauſe by yours, &c. 
| C. K. Defendant's Attorney. 


A demand of declaration muſt be made on the Maſt be made 

agent in town, and not of country attorney. Barnes on the agent. 
11. 

If the plaintiff ſhould not be able to declare with- May have fur- 

in the time limited, he may, on the laſt day of the ther time by 

ſecond term, get a fide bar rule from the ſecondaries, e. 

for further time, till the firſt day of the next term; 

pay 45. ſerve copy on defendant's attorney, or if he 

waits for a rule, the plaintiff's attorney may take 

out a judge's ſummons for that purpoſe, ſerve it, 

and on attendance the judge will grant him an order 

thereon, pay 25. 

If the writ 1s joint, and the appearance ſeveral, If writ is joint, 
the plaintiff cannot ſign ſeveral nonpros's, as there 208 wg 
ought to be but one. Compns 744. Salk, 455. Gan ſeven none 

If defendant removes the cauſe by habeas corpus, pros's. 


he cannot nonſuit the plaintiff for not declaring, as Cannot nonſvit _ 
125 the plaiatiff for not 


428 


declaring aſter 

removal by ha. 
corp. 

How to gn non» 
P10, 


Monpꝛzos for not Declaring, 


the plaintiff is not bound to follow him ; but he 
mult declare within two terms after the removal. 
Enter on a double half crown ſtamp paper the 
nonpros, file defendant's warrant of attorney with the 
clerk of the warrants, who will mark the judgment- 


paper, pay 8d. take it to prothonotaries, pay 75, 44. 


Entry ef a non- 
pros for not de- 
Claring, 


for ſigning. | 
Middleſex, (ſſ.) Richard Fenn, who ſued out his 
Majeſty's writ againlt 7chn Denn, late of, &c. of a 
plea of treſpaſs, doth not further proſecute the ſame : 
Therefore it is conlidered by the court, that he and 


his pledges for the proſecution be in mercy, &c, The 


names of the pledges are 7:hn Doe and Richard Rae; 
and the ſaid John is thereupon from hence for ever 
diſcharged without a day, Sc. It is alſo conſidered, 
that the ſaid Zohn recover againſt the ſaid Richard 
33s. 44. by the diſcretion of the juſtices of the Lord 
the King here, according to the form of the ſtatute, 
in ſuch caſe made and provided, at his requeſt ad- 
Judged to him, for his coſts and charges ſuſtained 
by him about his defence in this behalf, &c. 
N. B. 33s. 4d. are the common coſts allowed; if 
you have any extra's, ſuch as bail above, &c, the 


- prothonotarizs will tax the coſts, and the above 


For not reply» 
ing; &c. 


form will ſuit a bailable action; and an action can 
be maintained in this court on the judgment. Cro. 


Eliz, 90. 1 ii. 316. 


Nonpros for not Replying, &c. 


Tre plaintiff may be nonproſſed at any ſtage of 
the ſuit, for not complying with the rules of the 
court, viz, for not replying to the defendant's plea, 
not ſurrejoining to his rejoinder, not entring the iſſue, 
when ſerved with a rule for that purpoſe, which 1s a 
final judgment, and ſigned on a double 25. 64, ſtampt 
paper (for the forms of theſe judgments, ſee title 
Fudgments), N. B. The defendant's warrant of 


attorney muſt be filed; and there is only an * 
0 
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of the declaration firſt entered on the judgment 
paper, ſo as to warrant the prothonotaries clerk to 
fign it. To compel the plaintiff to reply, a rule is Compel plaintiff 
given with the ſecondaries, fame as a rule to plead, "TY 
pay 1s. 10d. the like for defendant to rejoin, and fo 
the plaintiff to ſurrejoin; but to enter the iſſue, a 
rule is obtained for that purpoſe, pay 4s. 6d. ſerve 
copy; and before nonpros is ſigned, a demand in 
writing muſt be made of the replication, regainder, : 
A 

If the defendants ſever in their plea, the plaintiff hes 
may, at any time, before the record 1s ſet down for pleas, plaintiff 
trial, enter a nonpros againſt one or more of them, MY ener un 
Salk. 457. | „ 

In aſſumpſit againſt two partners, one pleads judg- In aſſumpſit 
ment recovered againſt both; the other pleads bank- 2333 
ruptcy ; plaintiff replies u tiel record to the plea of ing, a 4 5 pro- 
judgment recovered, and upon iſſue, judgment was ſequi may be 
given againſt him, and a writ of inquiry of damages ne 40 a5 fn 
awarded and final judgment, Upon the ban”ruptcy not deſtroy the 
iſſue is alſo joined, whereupon the plaintiff entred ation as to the 
a nolle proſequi, that he would not further proceed tber. 
as to the iſſue joined between him and the bankrupt, 
and upon error being brought, it was held well, and 
the judgment was affirmed; and Denniſon F. ſaid, 
That the plea of bankruptcy is not a plea to the ac- 
tion, but only a perſonal diſcharge ; but that if one 
defendant was to plead a plea that was to go to the 
action, he thought it might then have a different 
conſideration; for the Stat. 10 Ann: c 15. hath 
made. the partner (not a bankrupt) liable for the 


Whole debt. 1 Hil. 89. Salt. 457. 


Proceedings by Attornies. 


Ir an attorney ſues by original, he waives his 
privilege; or if he ſues in another's name, he does 

the ſame. Therefore, if he means to ſue as a pti- a 
vileged perſon, the firſt proceſs is an attachment, 
5 | : which 
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which muſt have fifteen days between the teſe and 

return, it being in the nature of an original writ ; 

and a precipe muſt be left with the prothonotaries at 

the time of ſigning, purſuant to R. H. 11 Geo. 2. 

reg. 2. or it may be quaſhed, 2 Black. Rep. 919. and 

it is of no force, unleſs ſigned by the clerk of the war- 

rants before ſealed, R. Trin. 29 Car. 2. T. 9. V. 3. 

Attachment o George the Third, &c. To the ſheriff of Mid- 
privilege, dleſex, greeting: Attach Richard Fenn ſo that you 
may have him before our juſtices at Mei minſter, on 

Thurſday next after the morrow of All Souls, to an- 

{wer John Denn, Gentleman, one of the attornies 

of the court of the Bench, according to the liber- 

ties and privileges of the ſame court, for ſuch attor- 

nies and other miniſters of the ſame bench, from 

time out of mind, uſed and approved of in the ſame, 

* There ie no of a plea of treſpaſs “ (as the action is) and have you 


bein db wee; there this writ; witneſs Alexander Lord Loughbe- 


if you hold de- rough, at Meſiminſter, the 15th day of Fune, in the 


fendant to bail, 25th year of our reign. 
_— = = F. Denn in perſon, 26th Aug. 1785. 
tion as in a plea Indorſe the ſum ſworn to (if bailable), and the 
3 He age attorney's name who ſues out the writ, and the 
e year and day it is ſigned, a præcipe is to be made in 
this manner: | 
præcipe. & Middleſex, attachment of privilege for John 
| & Denn, Gent. one, Cc. againſt Richard Fenn, caſe 
* returnable on Thurſday next after the morrow of 
% All Souls. Denn in perſon, Affidavit for 421. 
| Take the præcipe and writ to the prothonotaries 
ana oth = clerk, who will ſign the writ, and keep the præcipe; 
pay nothing for ſigning. Get it marked by the 
clerk of the warrants before it is ſealed ; pay nothing, 
If not bailable, unleſs in arrear for termages; ſealing 1d. If the 
attachment 1s not bailable, a copy muſt be ſerved 
on defendant, with an Engliſh notice as for a capias: 
but if bailable, you muſt apply to the ſheriff for a 
warrant, pay 4d. in Middleſex. 


Common 
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Common Appearance, and putting in Bail. 


IF the attachment requires only a common ap- How to appear. 
pearance, it muſt be entred with the prothonotaries, 
and a memorandum on a 2s. 64. ſtamp to be filed, a 
præcipe is required, pay 3s. 10d. and if it requires 
ſpecial bail, Mr. Sherwood prepares the bail piece (or 
you may prepare it yourſelf), which is done on a 25. 
ſtampt parchment, the form of which is as follows: 
Mr. Sherwood, 


Trinity Term, 25th Geo. 3d. 3 
Middleſex, Attachment of privilege for J. B. gentleman, one, Bail. piece on an 
&:, againſt S. S. in a plea of treſpaſs on the caſe. Bail attachment of 
| for 27. 135. 6d, privilege, 
j Returnable on Friday next after the morrow of the Holy Trinity. 
The bail are T. D. of, Sc. glover, and F. G. of, | A memorandum 


| Sc, broker, or minute to be 
Each of the bail in 55/. 71. left on a 25, 6d, 
S. T. Defendant's Attorney. ſtamp with the 


judge's or pro- 
Bail in double the ſum ſworn to, if principal does not appear: | thonotaries 
If he does, then in the ſum ſworn to, clerk, 


| 


attends the judge, or the court when the recog- 
nizance of bail is entred into, and the bail juſtify, 
or freſh bail is added, in the ſame manner as the 
filacer does on meſne proceſs, Give notice in the 
ſame manner of being put in, exception and juſtifi- 
cation; thoſe forms will do for this; pay Mr. Sher- 
wood 75. 44, | 

The declaration is to be ingroſſed on treble 1d. Declaration, 
ſtampt paper, the form of which is as follows: 

Middleſex, (to wit,) Richard Fenn, late of West- Declaration at 
min/ler, in the ſaid county, plumber, was attached — 
by a writ of privilege iſſuing out of the court here, 
to anſwer to ohn Denn, gentleman, one of the at- 
tornies of the court of our Lord the King of the 
Bench here, according to the liberties and privileges 


for ſuch attornies, and other miniſters ef the ſame 
Bench, 
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Bench, time out of mind, uſed and approved of in 
the ſame, of a plea of treſpaſs on the caſe, c. 
And whereupon the ſaid Fohn Denn, in his proper 
perſon complains, That whereas, (the reſt as in com- 
mon caſes) only you muſt add pledges to proſe- 
ſecute, 


When defendant If an attorney delivers or files his declaration, and 


muſt plead, 


Inquitys | 


Ca, fa; 


gives notice thereof ſour days excluſive of the end of 
the term in which the proceſs is returnable, the de- 
fendant muſt plead the ſame term, if rule to plead 
be given, and plea demanded, 

And the proceedings upon attachment of privilege 
is with reſpect to delivery of the declaration and 
rule to plead, in the ſame manner as by original, 
And if an enquiry is executed, the form only differs 


in this, 


George the Third, &c. To the ſheriff of Mid- 
dleſex, greeting : Whereas Richard Fenn, late of, 
Sc. was attached by our writ of privilege iſſuing out 
of our court here, to be before our juſtices at 
Weſtminſter to anſwer John Denn, one of the attor- 
nies, Sc. (the ſame as in the declaration) in a plea, 
For that whereas (here ſet forth the whole declara- 
tion), to the faid John Denn, his damage of 


50l. as it is ſaid, and it was in ſuch manner 


proceeded in our ſaid court of the Bench, that (here 
go on as in a common inquiry, making the writ re- 
turnable on a day certain, inſtead of a general return 


day). | 
George the Third, c. To the ſheriff of Midale- 


ſex, greeting: Attach Richard Fenn, ſo that you may 
have him before our juſtices at Meſtminſter, on 


Thur [day next after the morrow of Al Souls, to ſa- 
tisfy John Denn, gentleman, one of the attornies of 
our court of the Bench here, 5o0/. which were ad- 


Judged to the ſaid John, in our ſaid court, before our 
juſtices at Meſiminſter, for his damages, which he 


had ſuſtained, by occaſion of a certain treſpaſs on the 
caſe, done to the ſaid John at Meſiminſter, in your 
county, whereof he is convicted; and have there 

| this 
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this writ,” Witneſs, Sc. Pay ſigning at protho- 


notaries 44. ſeal 7d. 0 
An attorney having ſued by his attachment of An attorney 
privilege, was nonſuited and taken-in execution for —_ 3 
the coſts upon a ca. ſa. returnable on a general re- ggnſvit for coſts 


turn, and held well enough, for the plaintiff had returnable on a 
general return 


no day in court. 3 #/ilf. 58. ; nor can any advan- eld ue 
tage be taken of irregularity of proceſs without hav- : 


ing it returned, and before the court, and the court - 
would not have made a rule for that purpoſe, 16:4. 


per Yates Fu/t. 


That an attorney of this court may for a debt bz- Attorney of C.P, 
may hold to bail 


, - 7 . 
na fide (but not a note colouratly indorfed without a con- n ittorn —_ 


/ideration), ſue an attorney of the King's Bench by X. B.; but 


attachment of privilege, and the King's Bench at- where of ſame 
court, a bill muſt 


torney would not be entitled to privilege, But p. glad. 

where the attornies plaintiff and defendant are both 

of the fame court, the proceedings muſt be by bill, 

and not by attachment, defendant being intitled to 

privilege. Barnes 44. | : 
The defendant being ſued on an attachment of Where an attor- 

privilege by the plaintiff, an attorney of this court, nen of one court 

: 8 0 todo} ht Mr ſues an attorney 

in an action on the caſe, pleaded his privilege as of another, the 

an attorney of the King's Bench, to be ſued only privilege of that 

of that court, to which the plaintiff demurred, and ort which is 

. . - - poſſeſſed of the 

defendant joined, and judgment was for plaintiff. cauſe, 211 be 

Vide 2 Brawnl, 262. Where there is privilege of preferred, 

one court, againſt privilege of another, that court 


which was firſt poſſeſſed of the cauſe, ſhall retain the 
juriſdiction of it. 2 Black, Rep. 1325. 


Proceedings againſt Alornies. 


Ir has been already obſerved, That an attorney is 
priviledged from arreſts, he always being ſuppoſed at- 
tending in court; but if an attorney of this court 
ſhould be arreſted on a King's Bench proceſs, the 
ſheriff need not diſcharge him on a writ of privilege, 


but he muſt ſue out his writ, and produce it with 
| F f his 
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his plea ſub pede ſigilli; but if on proceſs, out of an 
inferior court, his writ ought to be allowed inſtan- 
ter. Rep. & Cafe. Prac. C. P. 2. EO 
A writ of pri- An attorney of the B. R. arreſted by capias, on 
vilege by — a ſpecial original out of the ſame court, is not in- 
heme court titled to his diſcharge by ſerving the ſheriff with a 
held ill ; it muſt writ of privilege ; but muſt plead it ſub pede figilli, 
be pleaced. held ſo on demurrer. 2 Black, Rep. 1085. 
How to ſue an If an attorney be defendant, a bill muſt be pre- 
attorney of this pared in the following form, according to the nature 
22 5 of the action, which is to be ingroſſed on a treble 
1d. ſtampt parchment ; take it to Weſtminſter, and 
give it to one of the criers to call the defendant, 
pay him 1s.; he will get it ſigned by the protho- 
notary, pay 8d. per ſheet for the entry, or 25. a 
The defendant count. The crier then gives it you back again; 
dee aſl annex a common bail- piece at the foot of the bill, 
n. les of London take it to the ſecondaries office, who will give a rule 
or Middl:ſex, in for the defendant to appear, pay 44.; file it with 
four days. the prothonotaties, pay 44. ; give notice to the de- 
Within what fendant to appear, and if the action be laid in Lon— 


time 10 2PPEF don or Middleſex, and defendant reſides within twenty 
town. miles of London, he is to appear within four days after 


notice given to him, or his agent, or left at bis uſual 
place of abode; if he reſides above twenty miles from 
London, or the action be laid in any other county than 
It abo 20 London or Middleſex, then eight days after ſuch no- 
miles, 8 days, or A a # 
the actin be tice ſhall be given in ſuch manner as aforeſaid. 
laid in another X. H. 11 Geo. . Reg. 3. | 
county, | | 
In the Common Pleas. 
Trinity term, in the twenty-fifth year of the 
reign of King George the Third, 
To the Juſtices of our Lord the King of the Bench. 
The form of the Middleſex, (ſſ.) John Denn, by §. U. his attor- 
bills ney, complains of Richard Fenn, gentleman, one of 
the attornies of the court of our Lord the King of 
the Bench, preſent here in court, in his proper per- 
ſon, Fer that whereas (as in other declarations) ; but 
inſtead of ſaying, ** And therefore he brings ſuit,” you 
ſay, . And therefore he prays relief,” adding pledges. 


+ Ju 


— — — 
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John Doe and Richard Roz, A memorandum of 
minute for the plaintiff is to be filed at ſame time on 
a 25. Gd. ſtamp. 


In the Common Pleas, | 
John Den#,, plaintiff, - 
and | 
Richard Fenn, gent. one, &c. defendant. The form of the 
Take notice, That a bill was this day filed in notice. 
the prothonotaries office, in Tanfield- court, in the 
Inner Temple, London, againſt you, as of this preſent 
Trinity term, at the ſuit of the above plaintiff Jahn 
Denn, in an action of treſpaſs on the caſe, on ſeveral 
promiſes, wherein the plaintiff lays his damage to 
291.; and unleſs you appear to the ſaid bill “ in Fight in the 
four days from the date hereof, you will be fore- country, - 
judged the court. Dated the day of June 1785. les, 
Yours, c. 
S. U. Attorney for Plaintiff, 
To Mr. Richard Fenn, 
the above defendant, 


If the defendant appears, he enters it with the How to appear, 
prothonotaries; make a note or præcipe for that 
purpoſe, pay 3s. 104.; then the plaintiff's attorney 
delivers a declaration, ingroſſed on treble 1d. ſtampt 
paper, to him or his agent; charge on the back 
thereof, as uſual, 44. per ſheet, and give rule to 
plead, and proceed as in other caſes. And if the — to plead 
action be in London or Midaleſex, and defendant lives in towns 
within twenty miles thereof, and the declaration be 
delivered four days before the end of the term, he 
muſt plead in four days; if above, in eight days, or In the country. 
the venue be laid in the country. 


In the Common Pleas. 

Trinity Term, in the twenty-fifth year of the 
reign of King George the Third. 

Middleſex, (ſſ.) Be it remembered, That on the Declaration, 
20th * day of June, in this ſame term, John Denn“ The day the 
came here into court, by S. U. his attorney, and an 
echibited to the juſtices of our Lord the King here, 

F f 2 bis 
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his certain bill againſt Richard Fenn, gentleman, one 
of the attornies of the court of our Lord the King 
of the Bench, preſent here in court, in his proper 

The natore of perſon ; the tenor of which ſaid bill follows in theſe 

= r. —_ words: To the Tuſiices of our Lord the King of the 

Lthe wire. ee Middleſex, (s.) Richard Fenn, &c, go on 

randum. Rep, with the bill to the end, adding pledges (verbatim). 

"+a In caſe the defendant does not plead, you ſign 
judgment exactly as in other caſes; and your writ 
of inquiry will be as follows: 

Writ of inquiry, Gezrge the Third, Sc. To the ſheriff of Middle- 
ſex, greeting, Whereas John Denn, by S. U. his at- 
torney, came into our court, before our juſtices at 
IVe/tminſter, and exhibited to our ſaid jultices his bill 
againſt Richard Fenn, gentleman, one of the attor- 
nies of the court of the Bench, preſent in our ſaid 
court, in his proper perſon, of a plea, For that (to 
the end of the declaration), to the damage of the 
ſaid Jahn, of 20l. as it is ſaid: And it was in ſuch 
manner proceeded in our ſaid court of the Bench (go 
on as in a common inquiry), only make the return 
on a day certain, inſtead of a general. return. The 
prothonotaries ſign the writ, ſeal 7d.; and to be 
ingroſled on a 25. Gd. ſtampt parchment, pay pro- 
thonotaries Is. 4d. fit count, and 8d. each other; 
if a ſpecial action 44 per ſheet, 

How to make It the detendant picads, the iſſue is made up be- 

vp iſſue, if piea. ginning with the declaration; provided it is of the 
fame term the bull is filed ; if not, you muſt get a bill- 
roll of the prothonotaries, the term that it is filed 
of; enter the declaration thereon exactly, and an 
imparlance over to the term the iſſue is to be of ; pay 
the prathonotaries 8d. per ſheet, then draw your 
Hive, which is alſo entered on a roll the term in 
which the iſſue is delivered, and ingroſs it on a 
treble penny ſtampt par er, the form of which 1s as 
follows: | 
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In the Common Pleas. 
The ferm of the Michaelmas term, in the twenty-fifth year of 


iſſue of another the reign ot Ning George the Third, heretefore, as 
ter. 
it 
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it appears, in the term of the Help Trinity laſt paſt, 
on the 645th roll, it is thus contained: Middleſex, 
to wit, Br it remembered (to the end of the declara- 
tion exactly, adding pledges), 

And the ſaid Richard, in his own perſon, comes 
and defends the wrong and injury, when, Sc. and 
prays leave to imparl thereto here, until Thurſday 
next after the morrow of A $:uls, and he hath it, 
Sc.; at which day cometh here, as well the ſaid 


Imparlance,pleay 
and iſſue. 


Fohn, by his ſaid attorney, as the ſaid Richard in 


his own perſon; and the ſaid 7% prayeth, That 
the ſaid Richard may anſwer his ſaid bill; and the 
ſaid Richard, in his proper peiſon as before, de- 
fends the wrong and injury, when, &c.; and ſays, 
That he did not unde take, and promiſe, in manner 
and form as the ſaid 7% hath above thereof com- 
plained againſt him; and of this he puts himſelf on 
the country; and the ſaid Richard doth the like, &c, 
Therefore the ſheriff is commanded, that he cauſe 


to come here, on next after twelve. Se. 


by whom, Sc. and who neither, Cc. becauſe as 


well, &c. 

Charge on the back of the iſſue the ſame as in 
other caſes; and if not paid for on demand, fizn 
judgment; if paid for, the record is made up exactly 
from the iſſue, with one placiia, leaving room for 
another, for fear it ſhould not be tried in that term; 
and in the jurata you call the defendant exactly as 


in the pleadings; the venire, and habeas corp. Jura- Ven, & ha, corp, 


Record. 


torum, are to be returnable on a day certain. jurat. 


If the defendant does not appear in due time, you Forejudger for 
want of an ap- 


may then ſign a forejudger againſt him, which 
will enable you to ſtrike him off the roll, and then 
he muſt be ſued as a common perſon ; and fo muſt 
other plaintiffs, and not by bill: get a roll at the 
prothonotaries, make the entry complete thereon, 
then take ſame to their clerk, and he will ſign the 
forejudger, pay 25s.; take the roll to the clerk of 
the warrants, who will ſtrike the attorney off the 
roll, pay him 15s. 44. z docket the roll with the pra- 


thonotaries, 
| F f 2 Middleſex, 


pearance, 
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Forejudgers Middleſex, to wit, Be it remembered (here copy 
the memorandum the ſame as ta the declaration, and go 
to the end of the bill filed. adding the pledges), then 
ſay, Whereupon the ſaid Richard being ſolemnly 
called, came not, therefore he ſtandeth forejudged 
from exerciſing his office of attorney for his contu- 
macy, until, &c, | 

Reftoring after It is very proper here to obſerve the method of 

forejudger in va- an attorney's being reſtored; which is, when the 

8 attorney hath made ſatisfaction to the plaintiff, he 

In term ĩt muſt muſt ſummon the attorney before a judge, to ſhew 

rs on aa cauſe why he ſhould not be reſtored; and on their 

avit in the . . e » X 

Treaſury cham. Attending the judge, if it appears to him that the 

ber, plaintiff hath had ſatisfaCtion, he will make an or- 
der to the clerk of the warrants to replace him, 
who does it without any entry. But if ſuch atior. 
ney be arreſted by any other perſon, and he pleads 
his privilege, and the plaintiff replies, that he is 
forejudged, and iſſue be taken thereon, it is then 
proper that the before entry be made; for his being 
forejudged is as much a bar, and deprives him of 
his privilege, with regard to others, as an outlawry 
is a bar for any other perſon to take advantage of, 
as well thoſe that are ſtrangers, as thoſe that are 

| parties to the outlawry. | 
proceedings on In the outſet of this work, it has been obſerved, 
attachment for that attornies are liable to be puniſhed in a ſummary 
et way, either by attachment, or having their names 
| ſtruck off the roll for mal- practice, attended with 
fraud and corruption, and committed againſt the 
obvious rules of juſtice and common honeſty ; and 
he ſhall pay the coſts thereupon, or ſhall be com- 
mitted, Sti. Prac. Reg. 2, 3. But ſuch attachment 
| ſhall not be granted before a day allowed for cauſe 

to be ſhewn, Mod. Caſ. 16. Vide Barnes 77. 

An attorney al- An attorney admitted fraudulently was ſtruck off 

22 eee the roll, and an attachment was granted againſt the 

5 againſt the maſter, 2 Black, Rep. 991.; and on juſtification of 

matter, bail to an attachment, reaſonable notice is ſuffi» 


cicat, one day, if the bail live near. Ibid. 110. 


It 
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If an attorney of this court does any thing wrong, 1+ attorney does 
as an attorney, in an inferior court, this court will wrong in an in- 
oblige him to anſwer the complaint, becauſe an at- f*ri9r court, p 
torne Ctice in an inferi if he is 2-27 © 
y cannot pre n inferior court, i is here, 
not an attorney of a ſuperior court. 2 Wiſſ. 382. 
If the court is moved for an attachment againſt 
an attorney, and it is granted, then the fo:m is as 
follows : | 
George the Third, &c. To the ſheriff of Midale- Attachment, 
ſex, greeting: Attach Richard Fenn, Gentleman, To be ingroiſed 
one of the attornies of the court of Common Bench, on a as. 6d. 
ſo that you have him before our juſtices at Meſimin- ment mf 
ter on Thurſday next after the morrow of All prothonotaries ; 
Sculs, to anſwer us of and concerning thoſe things Pay 18. 4d. ſeal 
which ſhall then on our behalf be objected to him j fc or ic put e 
and have you there this writ, Witneſs Alexander Lord ſubſtance of the 


Loughborough, at Weſtminſter, the gth day of Zulp, in rule, and fay, 


the 23d year of our reign, — 


Ihe reaſon why an attachment is not to appear Gent, one, &c. 
and make anſwer to the plaintiff in the cauſe, upon | 

whoſe application ſuch attachment was granted, but 
to anſwer us, which is to our Sovereign Lord the 
King, is, becauſe it is for a contempt of the court; 
and the king being ſuppoſed by law to be the foun- 
tain from whom all juſtice lows, therefore he muſt 
anſwer the contempt to him ; and the fine which is 
impoſed for ſuch contempt is the king's, and to be 
eſtreated into his Exchequer, | 

When an attorney is taken on an attachment, he x attorney is 
gives a bail bond to the ſheriff, and at the return of taken on an at- 
the writ perſonally appears in court, and then en- — 
ters into a recognizance to appear from day to 
day, till the court ſhall determine concerning the gu, 
matters objected againſt him: And upon motion by 
his counſel, the court makes a rule, that unleſs his 
adverſary exhibits interrogafories againſt him in four 
days from ſuch rule, he ſhall be diſcharged. 

Theſe interrogatories muſt be ingroſſed on A interrogatories 


double 124, ſtampt parchment, and ſigned by 2 how to be pre- 
| Ff 4 ſerjeant, res. 


— 2 
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luterrogatories. 2 
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ſerjeant, and filed with one of the ſecondaries; 


and after ſuch attorney hath been ſworn before a 
judge (a commiſſioner will not de), he is examined 
by the ſecondary, who aſterwards makes copies of 
the depoſitions for each party, on treble penny 
ſtampt paper, ſeventy-two words to a ſheet; pay 
11 d. per ſheet for copy and duty: and if the pro- 
thonotary, to whom the matter is generally refer- 
red, reports that he is in contempt, the court com- 
mits him to the Fleet; or it he is reported innocent, 
they diſcharge him. If he neglects to appear to be 
examined, or neglects attending the court when he 
is directed to come, the court will order his recog- 
nizance to be eſtreated; and if he confeſſes any 
thing material in his depoſitions, there is no occa= 
ſion for witneſles; but you move on his confeſfion. 


In the Common Pleas. 


Michaelmas term, in the twenty-fifth year 
of the reign of King George the Third. 


Interrogatories to be admini- 


againſt ſtered to James Sibbs, of, Cc. 
James Sibbs, Gent. \ Gentleman, one of the attornies 
one, &c, Jof the court cf our Lord the 


now King of the Bench, at //4mireer, touching 
and concerning a contempt ſuppoſed to be by him 
committed againſt the ſaid court. 

Here inſert the interrogatories in the common 
form; and at the foot of them put the jurat. thus: 
© The above-named James Silbs was ſworn, the 
1 85 day of 1785, true anſwer to 
© make to ſuch queſtions as ſhall be aſked him, on 
„his examination on the above interrogatories, be- 
* fore me, at my chambers, in Serjeants Inn, 


« Chancery Lane. 


* 


How to tax their If an attorney refuſes to deliver his bill of fees to 


bills. 


his client, ſigned, he may take out a ſummons for 
that purpoſe, before a judge; which on ſervice, 
8 h and 
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and no attendance, on the third ſummons, the 


judge, on affidavit of the attendance, will make an 


order, ex parte, to deliver ſame within a reaſonable 
time; draw up order, and ſerve a copy, ſhew the ori- 


ginal, and if he makes default on his being ſerved, 
you may, on affidavit of the ſervice of order, move 
for an attachment of contempt. If he delivers his 
bill, then you muſt take out a ſummons * to ſhew 
cauſe why it ſhould not be referred to one of the 
prothonotaries to be taxed; ſerve copy, and if he 
does not attend on the third ſummons, the judge 
will grant an order ex parte ; ſerve copy, ſhew the 
original, N. B. The client muſt be there, to un- 
dertake to pay what ſhall appear to be due on the 
taxation, or you mult do it on your own account. 
When the order is drawn up, get an appointment 
from one of the prothonotaries; ſerve copy of or- 
der and appointment, and attend at the time to 
tax; and in caſe the attorney does not attend the 


third appointment, the prothonotary, on affidavit of 


gue attendance, will tax the bill ex parte. 

The length of time in either court, for the taxa- 
tion of an attorney's bill, is not ſettled after paid; 
but it muſt be within a reaſonable time, and alſo it 
muſt appear to the judge that there are great over- 
charges, or he will not grant an order, 


Proceedings againſt Peers and Members. 


Tae practice in this court hath been, to ſue 
peers of this realm, as alſo members of parliament, by 
original bill and ſummons; therefore if either are to 
be ſued, you draw a bill againſt them (ingroſs it on 
a treble 1 4. ſtampt parchment, get it ſigned by the 


44T 


* The ſummong 
muſt be in one 
of the cauſes in 
which he has a 
demand. 


The time to tax 
an aitorney's 
bill when paid 
is not ſettled. 


How to proceed- 


prothonotaries, (pay 8d, per ſbeet), file it with the 


filacer of the county where the venue is laid '(pay 
8d.), make out a writ of ſummons, and ingroſs it 
on a 25. Gd. ſtamped parchment (pay ſigning 8d. per 
| ſheet, ſeal 74, ſummons from the ſheriff 28, 4d. officer 


58.); 
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55. ); if he does not appear in four days after the 
return of the writ, then you may ſue out a diſtringas 
(pay filacer 8 d. per ſheet, ſeal 7 d. warrant 25. 4d, 


officer for levy 105.). 


Suits may be 
proſecuted a- cc 
painſt peers, &c. 4 
and their fer» 


vants, 80 


cc 
T7 
cc 
40 
cc 
(0 
C0 
cc 


ve 


The perſons of 
peers, &c, not 


cc 
to be arreſted, 
"if 


cc. 


Ti 
(0 
Their ſervants 


to be ſued as 
common perſons, 


By Stat. 10 G. 3. c. 50. Any perſon ſhall and 
may commence and proſecute any action or ſuit, 
in any court of record, or court of equity, or of 
admiralty, and in all cauſes matrimonial and 
teſtamentary, againſt any peer or lord of parlia- 
ment of Great Britain, or againſt any of the 
Knights, &c. of the Houſe of Commons of Great 
Britain, for the time being, or againſt their or 
any of their menial ſervants, or any other perſon 
intitled to privilege of parliament ; and no ſuit, 
action, &c. ſhall be ſtaid, by or under colour or 
pretence of any priviledge of parliament ; pro- 
vided that nothing ſhall extend to ſubject the 
perſon of any of the &nights, citizens, and bur= 
g. He, or the commuſſioners of ſhires and burghs of 
the Houſe of Commons of Great Britain, for the 
time being, to be arreſted or impriſoned, upon 
any ſuch ſuit or proceedings.“ Sec. 2. 
N. B. Servants of peers and members of parliament 


are, by this act, deprived of every priviledge they 
were intitled to from their reſpective lords and maſ- 


ters; and therefore may be proſecuted and arreſted 
as common perſons, 


In the Cas Pleas. 


Dichaclmas term, in the twenty-fourth year of 


the reizn of King George the Third, 


The form of a 
þ 11 evanſt a 
pecr, 


To the juſtices of our Lord the King of the Bench, 
Middleſex, to wit, John Denn, by S. M. his at- 


torney, complains of R. Earl of J. in a plea of 
treſpaſs on the caſe; For that whereas (as in a com- 


A memorandum in bill, according to the nature of the action), and 


on a 2, 64. 
ſiamp to be 
fied, 


therefore he brings his ſuit, &c. (leaving out the 
werds in the common concluſion,  craftily and ſubiilly 


£6 10 
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& to deceive and defraud the ſaid John;“ then ſay, 
And hereupon the ſaid John prays proceſs of our 
Lord the King, according to the form of the ſta- 
tute in ſuch caſe made and provided, to be made to 
him thereupon; and it is granted to him, Ec. 
Pledges to proſecute, John Dee and Richard Roe. 
The ſixteen peers of Scotland, by Stat. 5 Ann. 
c. 8. have the ſame privilege which the peers of 
England have; alſo all the reſt of the peers of Scat- 
land have all the privileges of the peerage of Eng- 
land (except voting in parliament). 4 Bacon 
Abr. 229. | | 
If defendant be a duke, deſcribe him thus: The Chriftian 
&« Comploins of C. Duke of B. ; and fay in all the me and title, 
counts, “ The ſaid duke was indebted,” inftead of 
ec the ſaid C.“ In the ſummons and diſtringas, call 


him „C. Dube , B.“ | 


To the juſtices of our Lord the King of the Bench. 3 * hes 

Middleſex, to wit, John Denn, by S. U. his at- 
torney, complains of Richard Fenn, Eſq; having 
privilege of parliament, in a plea, that he render to 
the ſaid Fohn 100 l. of lawful money of Great Bri- 
tain, which he owes to, and unjuſtly detains from 
him; For that whereas (as in other caſes), And 
therefore he brings ſuit, &c. And hereupon the 
ſaid John prays proceſs of our Lord the King, ac- 
cording to the form of the ſtatute in ſuch caſe made 

and provided, to be made to him thereupon :* And 
it is granted to him, Sc. Pledges to proſecute, 
John Doe and Richard Roe. 

N. B. Leave out the words, “ crafizly, &c.“ in 
the common concluſion. 

If the defendant be an Jriſb peer, deſcribe him If an Iriſh peer, 
thus: © Zames Connilly, Eſq; commonly called, wen 
the Right Honourable James Earl of W.;“ and 
Inſtead of James, ſay, the ſaid James Connol- 
ly; but the words, * Having privilege of par- 

«© lament,” are not to be omitted, becauſe the 
peers of that kingdom are conſidered only as com- 
moners in this. | 


Bill againſt a 
member, 


Summons 
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Diſtripgas. 


* N. earl of Y, 
by ail, 


Proceedings againſt Peers, &c. 


S$11119ns againſt a Peer. 
Gezrge the Third, &c, 
To the ſheriff of Midale- 


ſer, greeting: We. com- 


mand you, that you ſum- 
mand R. Earl of V. that 
he be before our juſtices 
at Meſiminſler on Thurſ- 
day next after the mor- 
row of A. Souls, to an- 
ſwer to Jon Denn of a 
plea of treſpaſs on the 
caſe, For that whereas (to 
the end of the bill), to the 
damage of the ſaid Zobr 
of 50, as it is ſaid ; and 
have there this writ, 
Witneſs Alexander Lord 
Loughbirough, &c. 


The'ike againſl a Member. 

George the Third, &c, 
To the ſheriff of Middle- 
ſex, greeting: We com- 
mand you, that you um- 
mon Richard Fenn, Eſq; 
(having privilege of par- 
lament), that he be be- 
fore our juſtices at A, 
min/ter, on, Cc. to an- 
ſwer to hn Denn in a 
plea, that he render to 


the ſaid John 8oo l. of 


lawful money of Great 
Britain, which he owes 
to, and unjuſtly detains 
from him; For that 
whereas (to the end of the 
bill), to the damage of 
the ſaid Zohn of 100/. as 
it is ſaid; and have you 
there this writ, Witneſs, 
Oc. 


N. B. Make a præcipe for the filacer. 


George the Third, e. To the ſheriff of Middle 
ſex, greeting: We command you, that you diſtrain 


Richard Henn, Eſq; (having privilege of parliament), 
by all his lands and chattels in your bailiwick, ſo 
that neither he, nor any one through him, put his 
hands thereon, until you ſhall have other com- 
mand from us; and that of the iflues thereof you 
anſwer to us, ſo that he be before our juſtices at 
We/tminfler, on Thurſday next after the morrow of 
A. l Souls, to anſwer to John Denn of a plea, that he 
render to him Soo. which he owes to, and unjuſtly 
detains from him; For that whereas (t9 the end of 
the bill) to the damage of the ſaid 7 of 20/4. 
as it is ſaid, and to hear judgment for his many de- 
faults; and have you there this writ, Witneſs, Oc. 

| Make 


P:occedings againſt Peers, &c. 


Make a præcipe for the filacer in common form. 
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„ That the court may order the iſſues levied Court may order 


6e from time to time to be fold, and the money 
& ariſing thereby to be applied to pay ſuch coſts to 
c the plaintiff as the ſaid court ſhall think juſt ; 
6 and the ſurplus to be retained, until the defend- 
& ant ſhall have appeared, or other purpoſe of the 
ce writ anſwered, Provided when the purpoſe of 
c the writ is anſwered, that then the ſaid iſſues 
& ſhall be returned; or if fold, what ſhall remain 
« of the money ariſing by ſuch ſale ſhall be repaid 


5» 


« to the party diſtrained upon.“ 10 Geo. 3. c. 50. 
J. 37 4. 


the iſſues to be 


If the defendant neglects to appear, for which you If he negleQs te 


ſearch at the filacer's at the return of the di/tringas ; apPear. 


a return thereof muſt be got from the ſheriff, who 
returns iſſues of courſe to 405. pay 25, upon which 
you ſue out an aas in the ſame manner as the for- 
mer, and a third, if necellary; when the plaintiff 
may move in the treaſury upon the production of 
the return of the firit, to increaſe the iſſues, which 
the court may order at diſcretion, the rules are 
drawn up at the ſecondaries ; ſerve ſame, and at the 
ſame time „ he the original rule,” If the defend- 
ant appears, you may, upon the following affidavit, 
move the court for a rule to ſhew cauſe * why it 
« ſhould not be referred to one of the prothonetaries t9 
de tax the plain tif's caſis, of and occaſianed by the wi it 


« of diſtringas and alias diſtringas iſſued in this cauſe 


« to the ſheriff of Middleſex, and allo the ceſds of this 


T7 application to the court, and why the faid foerrff - 


«* ſhould not be directed ts ſell ſo much of the i ſues le- 
« wied by him, by virtue of the ſaid writs, as will be 
« /uffi-tent to anſwer the ſaid caſis when taxed, and 
c why the ſaid jheriff ſhould not, with the minies ari- 
00 ing from ſuch ſale, pay to the plaintiff or his attorney 
ce ſuch cots, and return the reſidue of the ſaid iſſues 
&« to the defendant, purſuant to the Ae of Parliament, 
6 iin that behalf lately made and provided,” 


Give the affidavit to a ſerjeant ; fee 105. 6d. to How to proceed 
| move z on this rule, 


P:occedings againſt Peers, &c. 


move; draw up rule with the ſecondary, pay 95. 6d; 
ſerve copy on the defendant's attorney, make affi- 
davit of the ſervice, and of ſhewing the original; give 
brief to a ſerjeant, fee one guinea to make it ab!olute, 
then draw up rule abſoJuts, and get an appointment 


with the prothonotary to tax; ſerve copy of rule 


Affidavit to 
ground a rule 
for the (ale of 
the iliues, 


and appointment; and when the coſts are taxed, the 
ſheriff, on producing the allocatur and rule, will pay 
them, or you may move the court againit him for 
an attachment, 

A. B. of, &c. Gentleman, attorney for the plaintiff 
in the above cauſe, maketh oath and ſaith, That the 
plaintiff's cauſe of action is for work and labour done 
and performed by the plaintiff for the defendant, and 
for materials found and provided by the ſaid plain- 
tiff for the defendant, and that the ſaid defendant 
was duly ſummoned by the ſheriff of Middleſcæ, by 


virtue of a writ of ſummons iſſuing out of and under 


the ſeal of this honourable court, returnable on Med- 


Diftreſs ad infi- 


nitum. 


If he appears, 
then declare. 


neſday next after fifteen days of Eaſter laſt paſt, to ap- 
pear in this honourable court, at the ſuit of the ſaid 
plaintiff}, as appears to this deponent by the return on 
the back of the ſaid writ of ſummons made by the 
ſaid ſheriff of Middleſex, and that the ſaid defendant 
not appearing to the ſame within the time limited by 
the rules of this honourable court, a di/tringas againſt 
the defendant's'goods iſſued, on which the ſaid ſhe- 
riff of Middleſex, &c. levied and returned 495. iſſues ; 
and that the ſaid defendant not appearing to ſuch 4½ 
tringas, an alias diſtringas, iſſued on the firſt day of 
May inſtant, returnable on //:dne/day next after five 
weeks of Eaſter, on which the ſaid ſheriff, by vir- 
tue of a rule of this honourable court levied and re- 
turned iſſues to the amount of 50. 

If the defendant does not appear, you muſt con- 
tinue diſtraining him till he does, and move to fell 
the iſſues for the coſts as before directed. 

When he appears, then deliver a declaration in 


the ſame manner exactly as againſt an attorney, with 
| | a memo- 
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a memorandum, and a copy of the bill, adding 
pledges to proſecute, ohn Doe and Richard Roe. 

N. B. Formerly peers, members, and bodies cor- Cannot caſt an 

porate, ©. uſed in perſonal actions to caſt an eſſoign, *'8% 
but now it is become obſolete, and determined that 
it will not lie, Cook's Rep, 8. The ſame law was 
determined in K. B. Trin. term, 23 Geo. 3. & Pratt. 
C. J. in 2 Wilſ. 164. ſays, That caſting efſoigns 
&« was a very obſolete practice, and a great abuſe of the 
&«& law, being an unneceſſary delay of juſtice, and could 
« not be caſt by an attorney.” 

Peers and members are bound to plead within the When to plead, 
time allowed to other defendants, and if the bill be 
not filed four days before the end of the term, they 
are intitled to an imparlance; provided they appear 
within the proper time, viz. four days after the re- 
turn of the writ of ſummons: and the reſt of the 
proceedings are as in common cales. 

If a commoner, who has been held to ſpecial bail, Member moves 
moves to be diſcharged on common bail, the court to be eilcharged 
will not grant a rule to ſhew cauſe upon an affida- 500,09 the 
vit only, but upon the attendance of the clerk of return of the 
the crown, or his deputy, with the ſheriff's return, wit muſt be 
then they will order the rule to go. 2 Black. Rep. Won 
788. Fenwick v. Fenwich, Eſq. | 


Proceedings to Outlawry. 


Ir the defendant is out of the kingdom, or ab- 
ſconds from being taken, the plaintiff may proceed 
to outlawry againſt him. 

It formerly only lay for treaſon and felony ; but In what cafes it 
now by the ſtatute 19 Hen. 7. c. 9. 4 Proceſs of on N 
„ outlawry may be ſued, as well in actions upon the 8 : 
* caſe as in actions of treſpaſs or debt.“ Vide 
25 Ed 3. c. 17. But lies in no caſe but where a 
capias lies. 2 Rolls Ab. 76. 

Outlawry, in civil actions, is conſidered as in the Ontlawry in 
nature of civil proceſs, to compel an appearance to ,. 


the 
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This method of 
proceeding how 
uled, N 


Two ways of 
proceeding, 


Original when 
to be teſted. 


How to proceed 
upon au Original 
guare clauſum 


Fregit. 


Mer orandum 
on a 28, 6d, 
ſtamp. 


* 


Outlawry; 


the ſuit; or, if after judgment, to procure ſatisfac- 
tion, The forfeiture, though nominally to the 
King, yet in truth goes to the plaintiff towards 
payment of his demand. If the outlaw appears, he 
pays all the coſts, puts in ſufficient bail, and does 
all he can to put the plaintiff in as good a condition 
as he would have been in originally; or, if after 
judgment, the outlaw pays the debt and rofts, the 
court reverſes the outlawry upon motion, without 
any writ of error, | | 

This mode of proceeding is uſed as well where, 
in an action againſt two, the one is arreſted, and the 
other cannot be found, for you cannot declare ſepa— 
rately, therefore the other muſt be outlawed; and 
in order to take care that the bail of the one be not 
diſcharged at the end of the ſecond term of the re- 
turn of the writ; get a rule to declare againſt him, 
ſerve it on his attorney, and continue fo to do from 
term to term till the other comes into court, or is 
outlawed, 

There are two ways to proceed to outlawry in 
this court, the one by original quare clauſum fregit, 
and the other by ſpecial original. If you proceed 
by the ii, the defendant may, after he is returned 
outlawed, and the exigent filed, reverſe the ſame withs 
out bail, he paying the plaintiff's cofts, on entering 
of a common appearance. Barnes 324. 

The original muſt be teſted after the cauſe action 
accrued, and have fiftecn days between the tee and 
return, as alſo the capias, alias, and pluries, 

To procced upon the common original quare, c. 
make a præcipe for the ſame, take it to the filacer, 
who will beſpeak the original, and make out a ca- 
pias, alias, and fliries (provided your cauſe of ac- 
tion has accrued time enough to 7% your original 
back), and ſign them, ſeal them, and leave them 
with the ſheriff for a return of non eff inventus ;z call 
on the filacer in the mean time for the original, who 
will procure it for you: get that alſo returned nil 
by the ſheriff, When the plarzes is returnable, call 


on ſheriff for ſame; then file a warrant of attcrney 
| tor 
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for the plaintiff, and take the pluries to the clerk of 
the warrants, who will mark it (pay filing warrant 
44.) Then an exigent and proclamation is to be 
made out as after. ; 

But if you mean to hold the defendant to bail, How to proceed, 
make an affidavit of the debt (which muſt amount to if you #1 — 
10/. or upwards, and be ſw:rn before a judge, or the 10 ball. . 
filacer of the county where the venue is, and filed with 
the filacer), prepare præcipe for a ſpecial original, 
wherein you are to ſet forth the degree, profeſſion, or 
my/tery of the defendant, together with the town or 
hamlet, place and county in which he is, or was con- 
verſant; thus, | 50 

Middleſex, to wit, If Richard Fenn make you ſe- Præcipe for ſpe- 
cure, c. then put by ſureties and ſafe pledges, John ©! original. 
Denn, late of We/tmin/ter, in the ſaid county, hoſier, 
that he be before our juſtices at Weſiminſier, on the 
morrow of the Holy Trinity, to ſhew, For that where- 
as ¶ here ſet forth the whole declaration]. Wherefore 
the faid Richard ſays he is injured, and hath ſuſ- 
tained damage to the value of 100l. as it is ſaid, 

Sc. 

Take this to the filacer of the county, who will 4 memorandum 
receive the King's fine and curſitor's fee, and alſo all 
make out the capias, alias, and pluries, which he the flacer on a 
ſions (pay 84. per ſheet, ſeal 7d. each); leave them 2% 6d. ſtamp for 
with the ſheriff for a return of non eff inventus ; alſo he plaintith 
call on filacer for the original, and pet that returned 
with the ſheriff, When the pluries is returnable, 
call on ſheriff for ſame, then make out and file a 
warrant of attorney on the pluries, pay 44d. ; the 
clerk of the warrants will ſtamp the plurzes. 

Middleſex, (ſſ.) Richard Fenn puts in his place Warrant of at- 
S. U. his attorney, againſt John Denn, late of, Sc. torney. 
hoſier, on a plea of treſpaſs on the caſe. 

No exigenter ſhall receive any pluries capias in No pluries ea- 
order to make an exigent or proclamation thereon, mu — 
% before the ſame be ſigned or ſtamped by the mo; the © 
e clerk of the warrants, or his deputy, to the end warrants, 
it may appear that the warrants of attorney 
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450 -______ Outlawry, 


© therein are duly filed.“ Rule Hil, 2 C 3 
ac. 2. | 

Where to take 4 Take the pluries to the exigenter, Mr, Meddotu- 
the pluries, croft, No. 8, Holbzurn Court, Gray's- Inn, who will 
thereupon make out an exigent and proclamation, 
which get ſealed ; take the exigent to the ſheriff's 
office, if in Middleſex, or to one of the compters, 
if in Lendon, and leave it there to be perfected, and 
the proclamation yuu ſend down to the ſheriff of that 
county, wherein the defendant is named in the writ, for 

him to be proclaimed. | 
What the egi- The exigent requires the ſheriff to cauſe the de- 
— fendant to be demanded or exacted in five county 
: © courts ſucceſſively, to render himſelf, and if he does, 
then to take him, as in a capias; the proclamation 
commands the ſheriff of the county wherein the de- 
fendant dwells or laſt dwelt, to make three procla- 
mations thereof, in places the moſt notorious, and 
moſt likely to come to his knowledge, a month be- 
fore the outlawry ſhall take place. 6 H. 8. c. 4. 
31 Eliz. c. 3. This laſt writ is to bear ze/te, and 

return the ſame as the writ of exigent. 


Three prochama. Where any exigent ſhall be awarded, a writ of pro- 


tions ſball be clamation ſhall be made out of the ſame tefle and re- 


mace in every turn of the writ of exigent, directed to the ſheriff of 


action perſonal - 
wherein any writ the County where the defendant at the time of the 


— exigent ſhall exigent awarded ſhall be dwelling, which writ of 
„ proclamation ſhall contain the effect of the ſame ac- 


tion : and the ſheriff to whom the proclamation ſhall 
be directed ſhall make three proclamations, viz. one 
in the open county court ; one other at the general quarter 
ſeſſions of the peace, in thoſe parts where the defendant, 
at the time of the exigent awarded, ſhall be dwelling ; 
and one other one month at leaſt before the quint. exact. by 
virtue of the writ of exigent, at or near the moſt uſual 
door of the church or chapel of that town or pariſh 
where the defendant ſhall be dwelling, at the time of 
the exigent ſo awarded; and if the defendant ſhall 
be dwelling out of any pariſh, then in ſuch place as 


aforelaid, of the pariſh in the ſame county, next ad- 
joining 


Dutlawry; 


joining to the place of the defendant's dwelling, and 


upon a Sunday immediately after divine ſervice and 
ſermon, if any there be, if none, then after divine 
ſervice. All outlawries pronounced, and no pro- 
clamation awarded and returned according to this 
ſtatute, are void. Stat. 31 Eliz. c. 3. .. 1. 


451 


The ſheriff for making the proclamation at or Sheriff to take 


near the church door ſhall have 124. Same Stat, 7% 


ſet?. I. 


The officer in whoſe office the exigent ſhall be Who is to make 
taken, ſhall make out a proclamatien, and ſhall take out proclama« 


no more for making ſuch writ of proclamation, and 
entering it on record, than 6d. Stat. 6 Hen. 8. c. 4. 
%. 3, 4. According to the proviſion of the Stat. 31. 
Eliz. all attornies are to be careful that writs of 
proclamation be delivered, and ſheriffs to take care 
duly to execute the ſame. Rule Mich. 1654. 
The exigenter keeps the pluries, the capias and alias 
you may keep yourlelf, 


If there happen not to be five county days be- If not five 
tween the tele and return of the exigent, get a return © 


thereof, and apply to the exigenter*s office ſor an allo- 


bounty days, or 
uſt ings be- 
tween the teſte 


catur, in order to bring in the five county days (and and return of 


the like muſt be in London for want of buſtings); for 
though the hultings in London are once a fortnight ; 
yet it often happens, that there are not five huſtings 
between the ze/te and return of the exigent. Seal the 
allocatur, and then carry and leave it at the compter 
(if in London), or to the proper ſheriff, to be re- 
turned; and when the allocatur is returned with the 
other huſtings, or county days thereon, to make 
five, and the proclamation returned with three pro- 
clamations indorſed thereon, then defendant is out- 
lawed. 

But if any county day be paſt between the laſt 
of the former county days and the return, no allo- 


for the demand of the party muſt be at“ five county 
« courts, ſucceſſively held one after another, without any 
&« court intervening,” 2 H. P. C. c. 205. And 


all the writs muſt follow one another, and no ferm 


Geg2 to 


the exigent, you 
muſt have an ale 


No allocatur can 
iſſue, if there is 
, : any county da 
catur ſhall iſſue ; but you muſt have a new exigent, paſt, 9 
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to elapſe between the capias, alias pluries, exigent, or 

allocatur. | 
Capias utlagas If the defendant does not put in and perfect ſpecial 
gatum is the next baj], at the return of the exigent or allacatur (or file 
. at cue, common appearance with the filacer of the county, on the 
of the defendant common original), the proclamation is to be filed with 
outlawed on the the cuſos brevium; then take the exigent and allocatur 
— to the clerk of the outlawries, at the Attorney Ge- 
neral's, who will make out a Hecial capias utlaga- 
tum, which is to extend the goods and chattels, 
lands and tenements, of the defendant, and to take 
his body alſo; if he be taken, he muſt put in and 
perfect bail before he can be releaſed; if his goods, 
Sc. be taken, get the ſheriff to take an inquiſition, 
thereon, but no notice is requiſite to be given to the 
How to proceed defendant. Produce witneſſes before the ſheriff to 
betore the RerIff. prove deeds, or any other thing taken, that they are 
defendant's, and an appraiſer who has made ap- 
praiſement thereof to prove the value. As ſoon as 
the capias utlagatum is returnable, get it from the 
ſheriff; take a copy for yourſelf, then take it to the 
clerk of the outlawries, who will tranſcribe and 
tranſmit it into the exchequer; ſpeak to your clerk 
in court, and he will then iſſue out a wenditioni ex- 
ponas, directed to the ſheriff, to ſell the goods and 

chattels appraiſed and found upon the inquiſition. 
If a friend takes If the plaintiff gets a friend to take them at the 
them at appraiſed appraiſed value, pay the money to the ſheriff, who 
value, will make a bill of ſale of ſame; or if leaſes are 
taken in poſſeſſion, he will aſſign the ſame, and re- 
turn the venditioni exponas, which is filed with your 
clerk in court, N. B. The ſheriff in theſe caſes 
expects to be paid an exira fee, 
If debt does not If the debt does not exceed 50l. the court of Ex- 
exceed 50l. chequer, on motion, will order the money to be paid 
i to the plaintiff (provided his debt and coils amount to 
that ſum), upon reading the return of the venditioni 
| exponas. | 

Petition, &c, If the debt is above 50/. then prepare a petition to 
the lords of the treaſury, “praying that the money 
e levied, and in the hands of the ſheriff, may. be paid; 
| „ 10 


Outlawrn, 


« to the plaintiff, towards ſatisfattion of his debt and 
&« cfts.” A certificate of the tranſcript muſt be 
made by the clerk in court under the petition, 
which leave at their office (a fee extra is requiſite for 
expedition); their anſwer is, a reference to Mr. 
Chamberlain, their ſolicitor, of Lincoln's- Inn, who 
will with great expedition, on requeſt, order you to 
appear before him to make out the plaintiff's de- 
mand; he will require an affidavit of the plaintiff 
of that demand, ſworn before a judge, together with 
an affidavit of his having paid his ſolicitor the coſts, 
as by the bill of coſts annexed, NM. B. If the action 
be upon votes, bills, or other ſecurities, he will re- 
quire them to be produced before him, and, upon his 
report what there is due for the debt, and perhaps he 
may report the cofts (for it is diſcretionary, they being 
given by the lords) ; then file ſame with the clerk of 
the treaſury, and get him to procure the king's ſign 
manual, for the attorney general to conſent on your 
motion, ** that the money may be paid over ta the 


& plaintiff.” After the king's ſign manual is ob- 


tained, give brief to counſel, with 10s, 6d. to move 


the court of Exchequer, ©* that the money returned 


« upon the venditioni exponas, by the ſheriff of Mid- 
„ dlzſex, be paid to the plaintiff.” Allo give brief to 


the attorney general „ to conſent ;” pay him 21. 2s. 


clerk 25. 64. And, on ſuch motion and conſent, the 
court will order it to be paid accordingly. 

The clerk in court then will draw up the order, 
and ſeal a ſubpena at the ſame time, for the ſheriff 
to pay the money to the plaintiff forthwith, which 
plaintiff may demand at the ſheriff 's office, and if not 
paid, may move for an attachment againſt him. 


George the Third, Cc. To the ſheriff of Middle- Exigents 


ſex, greeting: We command you, That you cauſe 
Richard Fenn, late of Weſtminſter, in your county, 
merchant, to be demanded from (F in London ſay, 
« buſting to huſting””) county court to county court, 
until, according to the law and cuſtom of our king- 
dom of England, he be outlawed, if he does not ap- 


Gg3 pear; 
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Proclamation, 


Special capias 
utlagatum. 


 Outlawry; 


pear; and if he does appear, then take him and 
ſafely keep him; ſo that you may have his body be- 
fore our juſtices at Meſiminſter, in fifteen days of 
Eaſter, to anſwer to Jahn Denn of a plea, For that 
whereas (here injert the whole præcipe) to the ſaid 
John his damage of Gol, as it is ſaid ; and where- 
upon you did in laſt paſt tbe return of 
the pluries), make return to our juſtices, that the 
ſaid Richard was not found in your bailiwick ; and 
have you there this writ, Witneſs, &c, 

To be ſigned by the exigenter; pay him accord- 
ing to length, and ſeal 7d. | 

George the Third, &c. To the ſheriff of Middle- 
ſex, greeting ; Whereas by our writ, we lately com- 
manded you, That you cauſe Richard Fenn, late of 
Veſiminſter, in your county, merchant, to be de- 
manded from county court to county court (F in 
London “ from buſting to huſting ), until, according 
to the law and cuſtom of our kingdom of England, 
he be outlawed, if he ſhall not appear; and if he 
{ſhould appear, then that you ſhould take him and 
keep him ſafe, ſo that you might have him before 
our juſtices at Yeſtminſter, in fifteen days of Eaſter, 
to anſwer John Denn, in a certain plea of treſpaſs on 
the caſe, to the damage of the ſaid Fhn, of 60ʃ. 
as is ſaid; We command you, that according to 
the ſtatute made in the thirty- firſt year of the reign 
of Elizabeth, late queen of England, you cauſe the 
ſaid Richard to be proclaimed three ſeveral days, ac- 
cording to the form of the ſaid ſtatute, one of which 
proclamations to be made at or near the moſt uſual 
Church door of the pariſh where the ſaid Richard is 
an inhabitant, that he render himſelf to you, ſo that 
you may have his body before our juſtices at MWeſt- 
minſter, at the aforeſaid time, to anſwer the ſaid 
John of the plea aforeſaid ; and have there this writ, 
Witneſs, SS. 

To be ſigned by the exigenter, pay ſealing 7d. 

George the Third, &c, To the ſheriff of Middle- 
fex, greeting: We command you, That you omit 
not by reaſon of any liberty in your bailiwick ; but 

1 3 that 


Outlawry. 


that by the oath of good and lawful men of your 
county, you diligently inquire what goods and chat- 
tels, lands and tenements, Richard Fenn, late of 
Meſtminſter, in your county, merchant, hath or had 
in your bailiwick on the day of laſt 
paſt, or at any time afterwards, on which day he 
was outlawed in your county, at the ſuit of ohn 
Denn, in a certain plea of treſpaſs on the caſe, to the 
ſaid John Denn, his damage of 60. as you have 
returned to our juſtices ſome time ſince; and by 
their oath cauſe the ſame to be extended and ap- 
praiſed according to the true values thereof; and 
what you find by that inquiry take into your hands, 
and keep ſafe, ſo that you anſwer to our juſtjces the 
values and iſſues thereof; and having ſo extended and 
appraiſed the ſame, what you ſhall have done there- 
in, make known to our juſtices at MWeſiminſter, on 
diſtinAly and plainly under 
your ſea], and the ſeals of thoſe, by whoſe oath you 
ſhall have made the extent and appraiſement, and 
for that the ſaid Richard conceals himſelf, and runs 
up and down from place to place in your county, in 
contempt of our juſtices, and in prejudice of our 
crown, as we are informed; We command you, 
that you take the ſaid Richard whereſoever he be 
going in your county, as well within a liberty as 
without, and keep him ſafely, ſo that you may have 
him before our juſtices at /Yeſiminſter, at the afore- 
ſaid time, to do and receive what our ſaid court of 
the Bench ſhall in this caſe determine; and have you 
there this writ, Witneſs, Ec. 
When the inquiſition is returned by the ſheriff, 
a tranſcript of the out/awry and inguiſition is returned 
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When inquiſi- 
tion is returned, 
if there are cebts 


into the Exchequer, and thereupon if any debt be re- of the outlaw, 
turned due from any one to the outlawed, on appli- fi. fa. mu 


cation to the Exchequer, a ſc. fa. iſſues to ſuch per- 
ſon to ſhew cauſe, why the king ſhould not have ſuch 
„ ſum jo found due on the inquiſition to the outlawed ;”* 
for when the inquiſition has returned the outlawed 


to be poſſeſſed of any goods or lands, the property of 
84 thoſe 


ue, &c. 
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Petition to the 
lords, 


Outlawryp. 


thoſe goods belongs to the king, ſince the outlawed 
being out of the king's protection, cannot enjoy any 
thing; and the profits of the land are to be ſeized 
into the king's hands; but the lands themſelves are 
not forfeited, unleſs it be in capital caſes; but in 
other caſes, the profits are ſeized whilſt the party 


continues outlawed; and therefore the tranſcript of 


this record is ſent into the Exchequer, that the court 
of ordinary revenue may have it in charge, but the 
court of Exchequer uſually grant a cu/tediam to ſuch 
perſon as ſued out the outlawry. Hard. 422. Carth, 
441. Yelv. 19. 2 Vern. 314. 


To the Right Honourable the Lords Commiſſuners of his 
| Majeſty's Treaſury, 
The humble petition of A. B. 
Sheweth, | 

That Richard Fenn, late of Weſtminſter, merchant, 
being juſtly indebted unto your petitioner in the ſum 
of 50/. upon a promiſſory note of hand, bearing date 
the 22d day of June 1778, and alſo in 50. for goods 
ſold and delivered to the ſaid R. F. your petitioner 
yy obliged to outlaw him for the recovery there- 
of. 

That a writ of ſpecial capias uilagatum having 
iſſued againſt him, out of his majeſty's court of 
Common Pleas at Weſtminſter, at the ſuit of your 
petitioner, an inquiſition was taken thereon, by the 
ſheriff of Middleſex, whereby certain goods and chat- 
tels to the value of 150/. [here ſet forth the ſubſtance 
of the inquiſition] were by the ſaid ſheriff ſeized and 
taken into his Majeſty's hands, which writ and in- 
quiſition being tranſcribed into his Majeſty's court of 
Exchequer, at Meſtminſter, a writ of venditioni ex- 
ponas duly iſſued out of the ſaid court, whereon the 
ſaid ſheriff hath returned, that he has, by virtue 
thereof, ſold the goods and chattels in the faid writ 
mentioned, for the ſum of l. being the deareſt 
price he could get for the ſame; which monies he 


had before the barons of the King's Exchequer, at 


the 


Outlawry. 


the day in the ſaid writ mentioned, ready to be paid 
to his Majeſty's uſe. | 
That your petitioner has been at great expence in 
the ſaid proceedings; and as his Majeſty is not con- 
cerned in intereſt, but his name only made uſe of b 
your petitioner for the recovery of the ſaid debt. 
& Your petitioner therefore humbly prays your 
„ Jordihips, that his Majeſty's attorney- 
& general may be authoriied to conſent on 
„ behalf of his Majeſty, that the ſum of 
« 125/, may be paid to your petitioner to- 
& wards ſatisfaction of the ſaid debt and 
„ coſts.” | 
And your petitioner ſhall ever pray, &c. 


Theſe are ts certify, That in term, in the Certificate of the 
twenty-ſecond year of the reign of his preſent Ma- clerk in courts 


jeſty King George the Third, a tranſcript of an out- 
lawry was returned and filed in this court againſt 
Richard Fenn, late of Weſtminſter, in the county of 


Middleſex, merchant, outlawed in Mi daleſæx, at the 


ſuit of F. D. in a plea of treſpaſs vn the caſe, by 
which tranſcript it does appear, that ſeveral goods 
and chattels of the ſaid Richard Fenn were ſeized 
into his Majeſty's hands by William Gill, Eiq; 
and William Nicholſon, Eſq; then ſheriff of the 
ſaid county of Middleſex, by virtue of a ſpecial capias 
utlagatum, in the ſaid tranſcript ſpecified : nd I 
Further certify, That a writ of venditioni exponas has 
iſſued, for ſelling the ſaid goods and chattels ſo 
ſeized, whereon the ſaid ſheriff hath returned, that 
he hath ſold the ſame for the ſum of | 


In the Common Pleas, 
| Jobn Denn, Plaintiff, 
and 
Richard Fenn, Defendant. 


John Denn, of, Sc. maketh oath and ſaith, That Afidavits 


the above- named R. F. is juſtly and truly indebted 
unto this deponent in the ſum of 125. according to 


the annexed account, and for coſts paid 1 
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Outlawry, 


G. C. this deponent's ſolicitor, in proſecuting the 
outlawry in this cauſe againſt the ſaid R. F. 


If goods be taken If the goods of the perſon outlawed be taken by 


after outlawry 
reverſed, detend- 
ant ſhill be re- 


the ſheriff, and after the outlawry is reverſed by 
writ of error, the defendant ſhall be reſtored to the 


ſtored to them, goods again, becauſe the ſheriff was not compell- 


17 ſale is made, 
then he ſhall 
have the pro- 


duce. 


Defendant can- 
not be taken on 


a Sunday, 


Of appearing, 


able to ſell theſe goods, but only to keep them to 
the uſe of the king. 5 Co. 90. 1 Roll, Abr. 778. 
Cro. Eliz. 278. 2 Fon. 101. 

If a ſale be made of the goods under the capias ut- 
lagatum, tne defendant will be entitled to the monies 
ariſing by ſuch ſale, after deducting the expences 
and fees; if a term is ſold, he ſhall only be intitled 
to the money ariling by the ſale. Cro. Eliz, 278. 
Eyre v. Mood fine. | 

The defendant cannot be taken on a Sunday upon 
a capias utlagatum, Stat. 29 Car. 2. c. 7. though the 
court will not attach the ſheriff, but leave the de- 
fendant to his remedy given by the ſtatute, 


Of afpearing to ſuperſede the Exigent, and 
reverſing the Outlawry upon the Common 
Original, or where no Bail is required, 


Ir the defendant has notice of the exigent, he 
may apply to Mr, Medd:wwereft, No. 8. Holborn 
Court, Gray's Inn, the exigenter, who will make 
out a ſuperſedias thereon ; pay gs. 4d. ſigning, ſeal 
74, leave the ſame at the ſheriff's office, pay allowing 
25. 44. and there 1s no appearance entered with the 
exigentur, the ſuperſedeas being made out by him, is 
held a regular appearance, Barnes 319. 

N. B. By the practice of this court, the defendant 
has always had till the guarto die pot to appear to 
the exigent, Rep. & Caſ. Pra. C. P. 28. ſo that a 
capias utlagatum cannot be made out till the day after 
the guarto die poſi of the exigent, 


Tf outlawed, may If the defendant be returned outlawed, and the 
re erſe at his 
own expence on 


exigent filed, he has a right to reverſe ſame at his 
| own 


Outlawry; 


own expence, on entering a common appearance and common appear- 
payment of coſts, Barnes 324. which I think ſhould “e 


be done on application to a judge for a ſummons for 
that purpoſe, and on delivering the order and re- 
ceipt for the coſts taxed, Mr. Lickbarrow enters the 
reverſal. 


Of appearing to ſuperſede the Exigent, and 
reverſing the Outlawry on a Special Ori- 
ginal, where an Afﬀidavit has been made 
of the Debt. 


Ir the defendant has not been outlawed by the Bail to the exi- 
ſheriff, „or the exigent has not been ſigned,” he may, Sent. 


by applying to the exigenter, put in ſpecial bail, who 
fills up the bail-piece, and takes the bail to a judge, 
and notice muſt be given of ſame, and they muſt 
juſtify, and a ſuperſedeas ſued out, or the ſheriff 
may goon, N. B. The notices are the ſame as in 
other caſes, and on receipt of the rule that bail are 
perfected, the exigenter makes out a ſuperſedeas to ſtay 
the ſheriff from further proceeding. 


But if it be bail on the capias utlagatum, the The like to the 
cap. utlagat. 


defendant's attorney muſt apply to the clerk of the 
outlawries to bail ſame, who will fill up a bail- 
piece for that purpoſe ; take the bail to a judge, 
and afterwards perfet ſame; then apply for a 
ſummons, to ſhew cauſe why, upon payment of 
the coſts, the outlawry ſhould not be reverſed ; and 
upon producing the rule to a judge, that the bail 
are perfected, he will grant an order. N. B. The 
coſts muſt be forthwith paid, and receipt produced 
to Mr. Lickbarraw, lo as to entitle him to make out 
a ſuperſedeas, and the entry of the reverſal ; pay him 
about 21. 4s. Iod. 


The bail upon a capras utlagatum in this court are Bail for debt. 


for the debt, and not to render. Barnes 326. 


The antient mode of practice in this court was, The antient 
that the defendant might appear before he was out- 1. - 1. 


lawed, 
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The preſent, 


New rule, 


Dutlawry. 


lawed, be the debt never ſo great, by ſuperſeding 
the exigent, and paying the plaintiff's coſts ; but the 
following rule has now provided, . That where affi- 
& davit is made of the debt, the d:fendant ſhall not be 
a _— to a ſuper ſedeas, unleſs be puts in and perfecis 
« þis bail,” | 


Eafter Term, in the 21/1 Year of the Reign of King 
| George the Third. 


Whereas, as the Jaw now ſtands, a ſuitor, in caſe 


his cauſe of action ſhall amount to the ſum of 10ʃ. 


and he doth proceed to arreſt the perſon purſuant to 
the ſtatute, and the courſe of the court, and the de- 
fendant is thereupon arreſted, there can be no ap- 


pearance but by putting in ſpecial bail, And whereas 


a practice hath prevailed in this court, where the 
defendant abſconds, to avoid being arreſted, and 
cannot be arreſted, although all poſſible endeavours 
have been uſed for that purpoſe; that nevertheleſs, 
before he is actually outlawed, he may obtain a 


ſuperſedeas on a common aptearance : which practice 


Originally obtained when the defendant was liable to 
be arreſted, without a previous affidavit of the cauſe 
of action; but that being now neceſſary by law, it 
is unreaſonable that the defendant ſhould deſire ſuch 
advantage from bis own fraudulent conduct, This 
court doth therefore order, That from the firſt day of 
Trinity term next, where the defendant ſhall abſcond 
to avoid being arreſted, and cannot be arreſted (al- 
though the plainti f ſhall, bona fide, have uſed his beſt 
endeavours for that purpoſe), a ſuperſedeas ſhall not be 
iſſued to ay the proceedings to an outlawry, unleſs the 
* defendant ſhall firſt put in ſpecial bail?“ And that 
the writ of /uper/edeas thereupon iſſued, in caſe ſpe- 
cial bail ſhall not afterwards be perfected according 
to the courſe of the court, where ſpecial bail is re- 
quired upon arreſts, ſhall be void, and of no effect 
to ſtay the plaintiff's proceeding to outlawry, but the 
ſame may be gone on with, from the time of ſuch 


default, as if no appearance had been entered, or 
| ſpecial 


Dutlawry, 


ſpecial bail filed, and ſhall not be deemed irregular 
or erroneous, by means of ſuch interruption of the 
proceedings, by putting in ſpecial bail, and not after- 
wards perfecting ſpecial bail as aforeſaid, 


Rules of Court reſpecting Outlawraes, 


No outlawry, after the death of the plaintiff, ſhall 
be reverſed, without the defendant's appearing and 
putting in ſpecial bail (if the action ſo requires) to the 


executor or adminiſtrator of the plaintiff, or to the 


huſband and wife, in caſe where the wife, whilſt a 
FJeme ſole ſued the defendant to an outlawry before 
marriage. Provided that the plaintiff's attorney to 
the writ of exigent or capias utlagetum, do within 
fourteen days after notice to him given, of the de- 
fendant's intention to reverſe the outlawry (deliver * 
the name or names of the executor or adminiſtrator 
of ſuch plaintiff or plaintiffs deceaſed to the proper 
prothonotary. Rule T. 2 Fac. 2. 


No outlawry 

after the plaine 
tift 's death to be 
reverſed, till ap · 
pearance on bail. 


* deliver, f 7s not L 
in the rule, 


By rule T. 33 Car. 2. No defendant who, in Upon reverſing 
or after the month of St. Michael next coming, ſhall outlawry, de- 


be outlawed, and who ſhall appear and reverſe the 


fendant ſhall pay 


nothing excee d- 


outlawry, ſhall, upon ſuch refuſal, pay for coſts to the iag the uſual 


plaintiff any ſum of money exceeding the uſual coſts 
of the exigent in this court, together with the fine to 
our Lord the King, upon the original writ, if any 
was paid ; and that all further coſts ſhall be reſpited 
until the time of ſigning judgment for the plaintiff, 

And that every defendant fo outlawed and reverſing 
ſuch outlawry, if the plaintiff ſhall not proceed there- 
upon within two terms next after notice of the re- 
verſal thereof, ſhall have coſts to be taxed by the 
prothonotary. bid. 


fees, &c, 


If plaintiff pro- 


ceed not in two 
terms, defendant. 
to have coſts, 


And. for the better execution of the proceſs of For better exe- 


outlawry, to be made and iſſued by and out of 
court, and the prevention of divers abuſes by ne- 
gle of the ſame, and for the better regulating of 
the reyerſal of outlawries, It is ordered, That upon 


9 | | every 


c cution of proceſs 
this of outlawry, 
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Sheriffs not to 
enlarge outlawed ahuſe by ſheriffs officers and bailiffs, for enlarging 
perſons without 

ſuperſedeas. 
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462 Dutlawry, 


No ſuperſedeas every writ of exigent, which ſhall be ſued forth of 
ater the return. this court, froth and after this term, if a ſuperſedeas 
coſts are paid, be not put in thereunto at or before the day of ap- 
pearance thereof, that no ſuperſedeas ſhall by any 
ſheriff be allowed to any ſuch writ, until the de- 
fendant ſhall have paid unto the plaintiff, or his 
attorney, or left in the court, with one of the pro- 
thonotaries thereof, the full and juſt coſts of ſuit 
therein. R. T. 2 Fac. 2. | 
Special bail And that upon reverfing all and every outlawry, 
where the ſum the party defendant which reverſeth the ſame, ſhall, 
meant 10 101, before the reverſal thereof, 0 
amount to 10l. before the reverſal thereof, or any ſuperſedeas made 
thereunto, give ſpecial bail, if the ſum of money, 
or damages exprefled in the original whereupon the 
exigent is awarded, ſhall amount to the ſum of 10ʃ. 
or upwards, and pay to the plaintiff or his attorney, 
or leave in the court for him or them, the full and 
Juſt cofts of ſuit to the exigent as aforeſaid. id. 
Where further And where the plaintiff, by virtue of ſuch out- 
TO 1 lawry, hath taken an inquiſition, and extended in- 
before certificate. to the King's hands the goods, chattels, lands or 
tenements of the outlawed perſon, and returned the 
ſame into the exchequer, ſuch further juſt and rea- 
ſonable coſts ſhall then be taxed by the prothono- 
tary, and likewiſe paid to the plaintiff or his attor- 
ney, or left in court for him or them, as the plain- 
tiff hath been at in taking and proſecuting the ſaid 
inquiſition, before any certificate of ſuch reverfal 
ſhall be made by the clerk of the outlawries in that 
behalf. Ibid. | 
And for the prevention of the great and common 


perſons arreſted upon capias utlagatum, before judg- 
ment, without a lawful ſuperſedeas in that behalf 
firſt delivered unto him or them, that upon affidavit 
thereof, every perſon offending therein ſhall pay 
the ſum of 40s. to the party grieved, who ſhall 
have an attachment of courſe againſt ſuch ſheriff's 
officer, bailiff, or party offending, for payment of 
the ſame; and the party or parties ſo offending 
ſhall likewiſe undergo ſuch - other puniſhment as 


by 


ODutlawrn. 463 


by the court ſhall be thought fit. 15:4, Vide R. A. 
i654. 

No ſheriff, under- ſheriff, &c, ſhall ſet at liberty Sheriffs not to 

any perſon taken upon any writ of capias utlagatum, — 
nor diſcharge the lands or goods of any perſon out- par 
lawed, by them ſeized upon any writ of capias ut- without ſuper- 
lagatum, without a lawful ſuperſedeas under the ſeal 9% 
of the court, to them delivered, for ſuch diſcharge, 
Rule H. 15 & 16 Car. 2. That no ſuch ſuper- 
ſedeas be made or iſſued out of this court, by any 
officer, clerk, attorney, or miniſter of the ſame, 
without ſufficient bail being firſt taken according 
to law, and former orders and uſages of this court, 
Ibid. 

Before any allowance of any writ of error, or Bail to be put in 
reverſing of any outlawry, be had, by plea or — 
otherwiſe, through or by want of any proclamation error, or reverſ- 
to be had or made, according to the ſtatute, the de- ing any outlawry, 
fendant in the original action ſhall put in bail, 
not only to appear and anſwer to the plaintiff in the 
« former ſuit, in a new action to be commenced by the 
« ſaid plaintiff, for the cauſe mentioned in the firſt 
« ation, but alſo to ſatisfy the condemnation, if the 
« plaintiff ſhall begin his ſuit before the end of tuo 
&« terms next after the allowing the writ of error, or 
« otherwiſe avoiding of the ſaid outlatury. Rule MH. 

12 Geo, 1. Vide Stat. 31 £liz, c. 3. . 3. On 
allowing any writ of error to reverſe any outlawry, 
the defendant muſt enter into a recognizance, to 
„ ſatisfy the condemnation money, according to Stat. 


13 Eliz. Co 3: he 3» R. AH. 12 Geo, I, Rep. & Caf. 
of Pratt, in C. P. 29. 


Order upon Outlawries tranſcribed into the 
Court of Exchequer, 


WHERE any outlawry ſhall be tranſcribed into Outlawries tran- 
ſcribed into the 


this court, and proceſs made out thereupon, and Court of Ex- 


afterwards ſuch outlawry ſhall be reverſed, before chequer before 
: any reverſal, coſts to 


be paid, 
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any judgment ſhall be entered for removing the 
king's hands, and the party outlawed reſtored to his 
poſſeſſion, the proſecutor of ſuch outlawry ſhall be 
paid ſuch coſts as ſhall be taxed by their Majeſties 
remembrancer, or his deputy for the proceedings in 
this court. Made a rule of this court. T. 1 W. 
2A. 
No ſheriff to By Stat. 13 V. 3. Stat. 2. c. 2. .. 4. No 
Hiicharge de- © ſheriff nor under-ſheriff, nor any officer or mini- 
_ . until ſter, ſhall diſcharge any perſon or perſons taken 
he receives a upon any writ of capias utlagatum, out of cuſtody, 
laperſedeas, æ without a lawful /xperſedeas firſt had and receiv- 
6 ed for the ſame.” Vide R. Hil. 15 & 16 Car. 2. 
Vide 4 & 5 W. & M. c. 18. /. 4. It is thought 
the ſheriff, although this ſtatute relates to the King's 
Bench, may take bail upon the capras utlagatum in 
this court (vide 2 Cromp. 62.), without a ſuperſedeas, 
to appear, and as the ſtatute directs, 


Caſes determined in this Court reſpecting the 
Appearance to the Exigent, and re- 
wver/ing the Outlawry without Error. 


Proceedings A wRIT of ſuperſedeas to an allocatur to the exi- 
e on che out- gent, could not be ſealed in the morning of the day 
ment ef te Whereon the allocatur was returnable, it being an 
debt and cofte, holy-day, but was ſealed and brought to the ſhe- 
riff's office in London, about an hour after the de- 
fendant was returned outlawed — The proceeding 
was by ſpecial original, which required bail. Mo- 
tion and rule was to ſhew cauſe why the defendant 
ſhould not have leave to ſuperſede the exzgent, on 
payment of coſts. Ordered, That proceedings on 
the outlawry be ſtayed, on payment of debt and 
colis within a month; but in default, the rule to 
be diſcharged, and plaintiff at liberty fo proceed on 
the outlawry. Barnes 326. Challing v. Fox. 
Proceedings It appeared, that pending the exigent, defendant 


2 was a priſoner in the gaol for the city of 3 
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which reaſon, court ordered the outlawty to be re- becoming a pri- 
verſed without coſts, upon defendant entering a ©2*rintheFleet, 
common appearance. Barnes 221. Heely v. Hew- 
ſom. 
7 Outlawry commenced and proſecuted during de- Outlawry eom- 
fendant's reſidence in Ireland, ſhall be reverſed with- — wir. 
out bail or appearance. Barnes 325. -* "dence fn Trelbud 
Motion to reverſe outlawries on common clauſum reverſed. 
fregits, at the plaintiff's expence, on affidavits of 3 | 
defendant's public appearance and dealings, iworn yet 3 — 
by themſelves only, per cur. Let the rule be en- of the way of r- 
larged till next term, that the plaintiff's attorney asd. WI 
may, in the mean time, make ſatisfaction to the 
parties. Barnes 3104. * 
If defendant goes beyond ſea after the % of If defendant goes 


? | -c beyond ſea, after 
an exigent, he may be regularly outlawed, Barnes e 3 


321. = I may beoutlawed, 
Where the outlawry is not ſpecial, defendants gytawry not 
may reverſe at their own expence, and payment ſpecial, may re- 
of coſts on common appearance; if before tran- eren common 
8 appearance, 

ſcribing into the Exchequer, common coſts to the 
exigent; if after; coſts to the time of reverſal, 
Barnes 324. | | 
Before defendant is returned outlawed, he may Before defendant 
ſuperſede the exigent on appearance and coſts ; but Sno "I 
after, there mult be bail, who are bound to pay ibe pearance pts, 
money without option to render the principal. coſts ; but after, 
there muſt be 
Barnes 326. : bail to pay. 
The court will not interfere in a ſummary way to q vill not 
ſet aſide the outlawry for want of proclamation, but interfere to ſer 


will put the defendant to his writ of error. Barnes fide ou'lawry 
for want of pro- 

r OI. | clamation, 
Proceedings are not to be ſtayed, becauſe the procecaings re. 
plaintiff died after the day of outlawry, but before fuſed to be Raid, 
the return per cur. the reprefentative may proceed, whe plainiiff 
died after out- 


if ſo adviſed. Barnes 323. lawry, but bes 


fore r:turo, 


| In debt on bond, by wife dum ſola, the huſband pete upon b»nd 
is gone abroad and outlawed, and the wife, though by wife whilt 


ſhe appears publicly, is waived, the outlawry againſt 3 EY 


her hall be ſet aſide on motion; but goods taken lawed, and ber 
Hh on ſeparate goods 
taken in execu- 


. 


> 
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tion; outlauty on a cap. utlagat. muſt, be deemed the huſband's, 
. though ſworn to be her ſeparate goods; and if ſhe 
not reftored, has In equitable right, ſhe muſt apply in equity. 
| 2 Wilſ. 127. Biſcoe v. Kennedy and Wife, 
Defendant feme If feme-ſele is waived ſpecially on meſne proceſs, 
ſole waived ſpe- and after exigent, and before outlawry marries, the 
— 2 » fingle court will not interpoſe in a ſummary way, as the 
or or marriage was after the exigent, Barnes 321. White 
fore the out- v. Dunſter. 
lawry married, court refuſed to interpoſe. 
Clandeſtine out. If a perſon procures another to be outlawed clan - 
. deſtinely, who appears openly and in publick, the 
court will, on motion, oblige ſuch perſon who pro- 
cures the outlawry, to reverſe the ſame at his own 
coſts ; but if it appears that the party outlawed had 
lurked backward and forward between two counties, 
and that the perſon procuring the outlawry had 
dealt openly, and had been regular in ſending down 
the proclamations to the ſheriff of the county where 
he ſometimes reſided, the court will not interpoſe 
in this ſummary manner, but leave the party to his 
ordinary remedy by plea or writ of error, 2 Vent. 
46. 2 Gon. 211. Comb. 19. 2 Salk, 499. 


„ - 


— W ez 


reverſing the Outlawry by Writ of Error. 


A vrt of error to reverſe an outlawry in 
any civil caſe, is not often heard of now, as the 
party generally comes in and reverſes it by motion, 
and ſatisfies the debt and coſts, or juſtifies bail to 
appear to a new original; or if ſpecial bail is not 
required, enters a common appearance; in which 
caſe the outlawry is reverſed of courſe before a 
judge, or in court, by confeſſion of ſome trifling 
error in the proceedings, as the omiſſion of any 
letter, irregularity in any of the proceſs, want of 
proper addition, want of proclamation, want of 
filing the writ of proclamation, or, in ſhort, any 
trifling matter whatever, which in ſuch cafes is 
uſually confeſſed by the plaintiff, . For as the intent 


| 
{ 
| 
of 1 
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of proceeding to outlawry i is ee Aae by Ry ] 
payment of the debt and coſts, or by having good 
bail to ſtand the event of the action, any objection 
to the reverſal of the outlawry would be idle and 
nugatory. 

When a defendant; to reverſe an outlawry, How to apply 
is obliged to ſue out an actual writ of error, he muſt _ * 
apply to the proper curſitor for the writ, who, on a 
pr acipe being given him, will make out fame, 


When the writ of error is duly made out and When writ of * 


ſealed, the defendant muſt get it allowed by the error is ſealed, 
court, on which allowance the allacatur is ſubſcribed. 

If the error is in the exigent or return, or allaca- 
tur, or in the writ of proclamation or return thereto, 
(having firſt put in bail according to the ſtatute), 
or in any of the proceedings, he gets a copy there- 
of, and ſpreads the whole record, ne agus the 
errors in this manner : 

Afterwards, to wit, on next ** Aſiznment of 
in this ſame term, comes here the ſaid C. D. by ers. 

his attorney, and immediately ſays, That 
in the pronouncing of the outlawry aforeſaid there 
is manifeſt error in this, to wit, that the return of 
the ſaid writ of exigi facias, and alſo the ſaid writ of 
allocatur, are inſufficient, invalid, and void in law, 
therefore in that there is manifeſt error, There is 
error allo in this, that no judgment of outlawry, 
upon the writ of allacatur aforeſaid, is returned; 
therefore in this there is manifeſt error (and fo on 
aſſigning the error or errors, as they happen to be). 
And the ſaid C. D. prays the writ of our Lord the 
King, to warn the ſaid A. B. to be before our 
faid juſtices, to hear the record and proceedings 
aforeſaid, And it is granted to him, &c. 

If the plaintiff does not appear and confeſs the If plaintiff does 
errors, the defendant muſt ſue out a ſcire facias ad —— 
audiendum errores, &c.; and upon two nihils re- ſei. fa, mutt 
turned, the court will reverſe the outlawry of * 
courſe: but if the plaintiff comes in voluntarily, or 
upon a ſcire feci, and does not confeſs the errors aſ— 
ſigned, but joins in error, the defendant muſt make 

H h 2 up 


[i 
| 


bt 


'q 
5 
k5 
if 
* 
1 
. 
| 
1 
7 
[ 
© 
i 
bu 
4 
4 
* 


— = —_— — 0 —_ — 
* Aa” * 
% - * 1 
1 89308 2 
- — — * * 


n 
2 _— ... Ye 4% Es of 


OI pan 


; — 
F 
— "he + SY »s . N * 


* — 8 21 & 6 8 _ 
2.24% * n 4. PP. pag. . x . * 
8 2 — — — — 
. 2 8 — - RI — of * wy 
— A ie od . 45 2 —_ _ 


—_ _ - 
ET a ju 

WD > 2 — 

— 22 - 


48 —- Outlawry, 


up error-books, and proceed to argument and Julge 
ment, as in other caſes of error, 


Of declaring after the Outlawry reverſed o or 
ſuperſeded. 


Of declaring Uro the reverſal or ſuperfeding of the out- 
after-reverlal,  Jawry, and the defendant does not pay the plaintiff 
his debt and coſts, he muſt proceed to declare, the 
defendant having upon reverſing or ſuperſeding the 
outlawry, put in ſpecial or common bail, as the 
cale required, to appear to a new original. 
Deſendant my [Upon appearing and ſuperſeding the exigent, the 
eive rule to de- plaintiff muſt declare within ſix or eight days after, 
_ otherwiſe the defendant may give him a rule to de- 
clare ; and if no declaration comes in within the li- 
mited time, the defendant may nonſuit the plaintiff 
and have his coſts taxed. Compl. Soll. C. B. 84. 

So if the defendant appear by ſufperſedeas, and 
will not take a declaration, the plaintiff may have 
judgment againſt him by nz dicit. Ibid. 

Plaintiff has to But where a defendant outlawed cauſes the ſame 
declare until the outlawry to be reverſed, the plaintiff has till the end 
end of the ſecond Of the ſecond term, der reverſing the ſame, and no- 
tetm. . . , 
tice thereof given, to declare in; but if he does not 
proceed within two terms next after notice of re- 
verſing the outlawry, the defendant ſhall have his 
coſſs to be taxed. R. Tr. 33 Car. 2. C. B. 
The rule, if no Where the plaintiff does not declare within two 
declaration, terms after outlawry reverſed, the defendant may 
give arule to this effect, viz. That unleſs the plain- 
tiff declares within four days after notice of this rule 
to him or his attorney given, he ſhall pay to the 
defendant or his attorney coſts to be taxed. - Pratt. 
Reg. 271. ; 
Nonpros. The plaintiff cannot be 0 after the out- 
-lawry reverſed, for he cannot loſe that writ which, 


by reverſai, is become void. Prad, Reg. 271. 
| The 
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The declaration, after reverſal or ſuperſeding The declaration, 


of the outlawry, has no need to be laid in the ſame 
county in which the former original was made, So 
held on demurrer. 3 Lev. 245. 

Where the original and outlawry were in London, Veaue, 

and on the reverſal of the outlawry, the plaintiff de- ; 
clared in Suſſex, on which it was inſiſted, that the 
original being laid in London, the plaintiff could not 
declare in the action in another county, though the 
cauſe of action was tranſitory ; but the prothonotaries 
certifying, that the courſe of the court was, that al- 
tho” the original be laid in London for the expediting 
the outlawry, yet when the defendant comes in, the 
plaintiff may declare againſt him in any other county, 
be the action local or tranfitory : And the Stat. 
21 Fac. I. c. 16. J 4. giving the plaintiff generally 
a power to commence a new action or ſuit, within a 
year after the outlawry reverſed, the plaintiff may 
do it in this caſe, to warrant his declaration deli- 
vered within the courſe of the court. And the plain- 
tiff had judgment. 2 Cromp. 70. 


By the 21 Fac. 2.c, 16. J. 4. it is enacted, “ That If defendant be 


outlawed, and 


« if in any action brought by original, and the de- I eee 


« fendant therein be outlawed, and ſhall after re- fame, the plain- 


* verſe the outlawry; that then the plaintiff, his tiff may com- 


Mence A NEW ac- 


„ heirs, executors, or adminiſtrators, as the caſe on yi. 2 


c ſhall require, may commence a new action Of year after ſuch 


5 


ſuit from time to time, within a year after ſuch judgment of 
£ outlawry reverſ- 


judgment of outlawry reverſed, and not after.“ ed, and not after, 


6x 
«c 
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ce 
40 
cc 
cc 
8 
cc 
(0 


And by the 31 Ex. c. 3. / 3. it is enacted, 

That before the allowance of any writ of error, Before allow- 
or reverſing of any outlawry be had by plea or — 
otherwiſe, through or by want of any proclama- want of a pro- 
tion to be had or made, according to the form of clamation, bail 
the ſaid ſtatute, the deſendant in the original ſhall meer 
put in bail, not only to appear and anſwer to the 


plaintiff in the former ſuit, in a new action to be 


commenced by the ſaid plaintiff for the cauſe mention- 
ed in tbe firſt action, but alſo to ſatisfy the condemna- 
tion, if the plaintiff ſhall begin his ſuit befare the end 
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© of t109 terms next after the allowing the writ of « errors 
« or otherwt/e auiiding of the ſa d outlawry,” 
Superſeding the U pon ſuperſeding the exigent, if plaintiff delivers 
exigent gell. A declaration, there ſhould be a notice to pl-ad, and 
vered, there A Tule given to plead before judgment for want of 
muſt be a rule a,plea can be fizned; and defendant bas in ſuch 
to plead given. cafe, the ſame time to plead as in other caſes, Barnes 


2715 242. 


Outlawry after Judgment. 


N. B. This Ir you have judgment againſt a man that Jurks in 
means where the ſeyeral counties, in regard you cannot regularly have 
by original, Execution againſt him in more counties than one at 
one time, the beſt way is to ſue him to outlawry 
after judgment, for then you may take out as many 
writs of capias utlagatum againſt him as you pleaſe, 
and this for a ſmall charge; beſides, it ſaves you the 
charge of reviving the judgment by ſcire factas after 
the year, and you have an exzgent immediately af- 
ter the return of the «a. /a. without an alias and plu- 
ries, and it is ſaid, without a writ of opts; of Z 
but I think otherwiſe. | 
The method of Firſt, ſue out a ca. ſe. for the debt and coſts, 
anne | agithet aſs is, into the ſame county where the action 
4... , was laid, and get non eſt invents returned by the 
ſheriff; then carry fame to the exigentur of the ſame 
Proclamation county, who will make out an exigent thereupon, 
= 1 which muſt be delivered to the underſheriff, to be 
returned as other exigents are. 
The exigent being returned, the clerk of "0 out- 
Jawries will make out a capias wilagatum into as 
many ſeveral counties as you will, either in England 
or Wales, general or ſpecial; and if the defendant be 
taken, he cannot be-diſcharged without ſatisfaction 
to the plaintiff, or pardon of the outlawry, or re- 
verſing the ſame for ſufficient error. 
Superſedeas up- George the Third, &c. To the warden of our 


on 2 ot priſon of the Fleet, greeting: I bereas H. W. late 
outlawry. # 9 | FE 


'Dutlawrp, 
of the pariſh of St. George the Martyr, in the county 
of Middleſex, Gentleman, otherwiſe called F. W. 
of the pariſh of St. George the Martyr, in the 
county of Middleſex, Gentleman, was lately, by vir- 
tue of our writ of exigent, to our ſheriffs of London 
directed, outlawed in London, on Monday next be- 
fore the feaſt of St. Mart the Evangeliſt, in the 
twenty fourth year of our gcign, at the ſuic of 
H. IV. in a plea of debt for gol. ; which ſaid out- 
lawry, for certain reaſons, our juſtices at Y/2/imin- 
ter eſpecially moving, is reverſed and annulled; 


therefore we command you, That you wholly for- 


bear to ſcize into our hands any of. the goods or 


chattels, lands or tenements, of the ſaid F. V. or ia 


any wiſe to moleſt him, by reaſon of the outlawry 
aforeſaid ; and if you have ſeized into our hands 
any of the goods or chattels, lands or tenements, of 
the ſaid F. W. by reaſon of the ontlawry aforeſaid, 


and not "otherwiſe; that then you deliver unto the 


ſaid F. W. without delay, the ſaid goods and chat- 
tels, lands and tetiements; and permit him the faid 
F. W. without delay, to go at large, 4s you will 
anſwer the contrary at your peril, Witneſs Alex- 
ander Lord Longhborough, at W:ftminfler, the 28th 


day of Nævember, in the twenty-fifth year of our 


which ſaid outlawry, for want of the return and 


filing of our writ of proclamation, is altogether void, 
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and of no force nor effect i in law: And whereas the 
ſaid H. N. bath put in and perfected bail, to an- 
ſwer the ſaid H. P. in the plea aforeſaid; There- 
fore we command yqu, That if the ſaid PH. N. be 
detained in our ſaid priſon, under your cuſtody, up- 
on that, and no other occaſion, then permit him ta 
go at large, at the peiil attending the neglect there- 
of. „ek, Sc. 


= n 


\ Infants, 


Y the common law, a male or female is called 
: an infant till the age of twenty-one years, 
. Lit. 171. 6, ; but by the civil law, the age of 
ſeventeen years. Ibid. 
Ia what cafes An infant may bind himſelf to. pay for his ne- 


* — e, and cellary meat, drink, apparel, neceſſary phyſick, and 


4 


teaching and inſtruction, whereby he may profit 
himſelf. afterwards ; but if, he bind. himſelf in an 
obligation, or other writing, with a penalty for the 
ayment of any of theſe, that obligation ſhall not 

bind him. Co. Lit. 172. a. And if he brings the 
materials to the taylor, there is no:need to aver that 
they were ſuitable to his quality. Lat. 157. Neceſ- 
ſaries for an infant's. wife, are neceflaries for him, 
but not, if provided in order for the marriage, Str. 
168. ; and upon ſuch contract by an infant, an aſ+ 
Jumpſit, it ths... Lat. 167. Jon. 146. Pal. 528. Or, 

if be gives a ſingle bill for money upon ſuch con- 
tract, it binds him. 1 Rell. 729. J. 20. Cro. Eliz, 
920. 1 Leu. 86. The court ſhall judge what things 

are neceſſary. Cro. Eliz. 583. If goods not neceſ- 

ary are delivered to an infant, who after full age 
promiſes to pay, he is bound. Str. 690. An infant 
ſhall 2 charged for a treſpaſs done by him. Com. 
Dig. 3. v. 170. So an infant of ſeventeen years of 


age Wal be charged for malicious words. Ney. 1 


Inkants. 473 


If a warrant of attorney be given by an infant if warrant of at- 
and another, and judgment is entered up thereon, torney be given 
the court, on motion, will order the name of the in- —_— 
fant to be ſtruck out of the warrant of attorney, and vn. 
ſet aſide the judgment as againſt him, 2 Black, * 

1133. Vide Str. 1043. 

An infant is to proſecute a ſuit by his guardian or How to 1 
beſt friend, though the term uſed is prochein amy, cute and defend. 
which is next friend; but he cannot defend by 
ſuch next friend, but muſt defend only by guardian, 
becauſe the law ſuppoſes, that where he demands or 
ſues for any thing, it is for his benefit. And there- 
fore the law is not ſo watchful in that caſe of the 
perſon to take care of his ſuit, as where he is to be 
defended, where he may ſuſtain a loſs; for the law 
is fo careful, left there ſhould be prejudice done to 
the infant, that it will not ſuffer any perſon but a 
guardian to defend for him, who may be called to 
an account by the infant, for his management and 
behaviour therein. 

And therein there is difference, where an infant 
brings an action in his own right, and where in the 
right, and for the benefit of another ; for if he ſues 
in another's right, as executor or adminiſtrator, it 
ſhall never be aſſigned for error, becauſe it is ſup- 
poſed for his benefit, however, that he can have no 
loſs thereby; but if in that caſe, judgment be given 
againſt himſelf, he himſelf may aſſign his ſuing by 
attorney for error, becauſe of the perſonal prejudice 
he receives thereby. 

Vet if an infant be Joined with others, in ſuing i in If joined by 
the right of another, the action may be brought by others in ng 
attorney, for they all make but one «perſon in law, ei 2 
3 Cro. 377. brought by at- 

But in all caſes where an infant is defendant; 8 5 
though it be in another's right, and though joined — _ _— 
with others, he muſt ſue by guardian, | ſue by guardian, 

In all actions real, perſonal, or mixed, againſt an If he appears by 
infant, -if he appears by attorney, it is error. 8 Co, arorieh» 18 
$8. b. 9 Co. Jo. 5. 9 
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Ff attorney un- If an attorney undertakes to appear for an infant, 
dertokes to ap- and enters it per attornatum; it may be amended and 
| pore pon © made per guar dianum. Str. 1 14. f 

Plaintiff may If an infant does not name a guardian to appear 
name one, if by, the court will give leave to plaintiff to do it for 
infant does not him 


"ig gant If an infant be ſerved with proceſs to appear by 


M he is ſerved attorney, the court will make a rule for him to ap- 
— ea te pear by guardian; or plaintiff to be at liberty to name 
him appear by One, to appear and defend for him. Barnes 418. 
guardian, - Plaintiff's attorney ſhauld apply to defendant to 
xl wb a guardian; and if he does not in ſix days, 
to apply. . , : 
| you may apply to the court to oblige him to do it. 
2 Will. 50. i a b 
Cannot, if be An infant who lives with, and is properly main- 
lives with his tained by her parent, cannot bind herſelf to a 
parents, bind. franger for neceſſaries. Common appearance or- 


himſelf io a 
ſtranger for ne- dered. 2 Black, Rep. 1220, 


ceſſaries. | 

Before declar- The writ may be ſerved at the ſuit of the infant, 

tion a guardian hut before declaration a guardian muſt be appointed 

RET *P" by the court, which is done either by taking the 

| guardian and infant before a judge at his chambers, 
or by petition z if by petition it is thus: 


In the Common Pleaas. | 
| B. the younger, plaintiff. 
and | 


| C. D. defendant. 


3 70 the Right Honourable Alexander Lord Loughbo- 
-  . . ..»., Tough, Lord Chief Fuſlice of his Majeſty's Court of. 
Common Pleas, | Hs 254 


The humble petition of A. B. the younger, an in- 
' fant. under the age of twenty-one years, the 

- plaintiff in this cauſe, | | 

EY Sheweth, 

Petition to af. That your petitioner has, as be is adviſed, good 
Len a guardian cauſe of action againſt the above: named C. D. for 
* aſſaulting, beating, wounding, and ill treating your 
IT petitioner 


\ [2 
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petitioner z and that your petitioner has ſometime To be ingroſſed 
ſince commenced ' an action ' againſt the ſaid C. D. on treble 6d, 
for the ſame; but in regard that your petitioner is an ä 
infant under the age of twenty-one years, | 
„ Vour Petitioner therefore moſt humbly 
«prays your Lordihip, to aſſign unto 
„ him, G. F. of, Sc. merchant, your 
«© petitioner's father, as and for your pe- 
<<. titioner's guardian, to proſecute the ſaid 
« action againſt the ſaid C. P).f 
& And your Petitioner ſhall ever 
% pray,” Sc. : 


| Underneath which petition write the following 
acceptance: Li | 
] do hereby agree to accept to be the guardian Acceptance, 
„ to the above named A. B. an infant, according 
to the prayer of the above petition. © G. F. 
„ Witneſs J. G. attorney for plaintiff.” 
N. B. The infant muſt ſign the petition, 


G. of, fc, gentleman, attorney for the plain- Affdavit. 
tif in this cauſe, maketh oath and' ſaith, That 
A. B. the above-named plaintiff, did on the day To be ingroffed 
of day ſign the petition hereanto annexed, n EIN 
in the preſence of this deponent: And this deponent = 
further ſaith, That he was alſo preſent, and did fee 
G. F. the perſon mentioned in the faid petition, 
duly ſigh the acceptance or agreement thereunder 
written, in order to his being a guardian to the ſaid 
AB; he youbgtr." e 8 x1. FAG e een een 
© Take the petition and affidavit to the judge's Where to take 
chambers, who will thereupon make his admiſſion petition, &c. 
for plaintiff to proſecute by his guardian, pay 127.; 
take ſame to the prothonotaries office, And enter it on 
their remembrance roll, pay 27. ; leave admiſſion 
there, and when you declare, annex à copy of the 
admiſſion to the declaration, JE 
London, (ſſ.) C. D. late of Londen, yeoman, was The form of the 
attached to anſwer H. B. in a plea of treſpaſs on _ declarations 
| cale ; 


* 1 


"4 
2 
wv 
* 
* 
"off 
* 
- 
=” 
8 
E 
* 
* 
4 
=, 
q 


Wag... 


. 7 * . 
8 % L , owe a 
Bon Ee Ae —_ 6 TA Got crit Tt Bent. 1, A B75. ay a 


rr 


476 Infants, 


oſs ; and e the faid A. B. i G. B. who 
is admitted by the court of our Lord the King here, 
to proſecute for the ſaid A. B. who is within the 
age of twenty-one years, as the next friend of the 
ſaid A. B. complains, For that whereas (the Tame as 
in other caſes); wherefore the ſaid A. B. ſays he is 
injured, and hath ſuſtained damage to the value of 
Io0l. and therefore he brings his ſuit, &c. 

Ven, & ha, corp, In the venire and habeas corpora juratorum, ſay 
A. B. by his next friend plaintiff, or C. D. by his 
next friend defendant. 

This is the only difference in the ſuit (except in 
the jurata), there you make the plaintiff appear by 
his next friend, or the. defendant, if it ſo happen, 

It has been ſaid, that an infant cannot defend 
without a guardian; therefore you muſt either take 
him and the guardian before a judge to be admitted, 
or it may be done by petition, as follows, naming” 

the cauſe, 


To the Right Bendl e Lord 3 
rough, Lord Chief Fuftice of 5 Majeſty's Court of 
Common Pleas. 


The humble Petition of C. D. an 1 under the 
Age of * years, | 


. Sheweth, , | { 
Petition to l. That ie; ' plaintiff hath lately commenced an 
Ggn a guardian action at law. againſt your petitioner, for [here ſet, | 
to defend, forth the cauſe of action], and your petitioner is ade. 
: viſed and believes, that he has a good defence to 
make thereto; but in regard your petitioner is an 
: infant, 1 100 
| « Your petitioner humbly. prays your lord- 
4 ſhip would be pleaſed to aſſign G. H. 
&« of, &c, as bis guardian to defend * 
e fult. 
= And your petitioner ſhall ever 
„„ C. 75 


5 «1a 


wed * 1 
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« I do accept and agree to be the guardian of the Affdavit is alſo 
« ſaid C. D. an infant, according to the prayer of 2 
the above petition. | JOY 

the a P to proſecute. 


„ Witneſs, 7. G. G. H.“ 


Take the petition and affidavit to the judge's 
chambers, leave it there for his admiſſion, pay 128. 
then take the admiſſion to the prothonotaries office, 
and enter it on their remembrance roll, pay 25s. ; an- 
nex a copy of the admiſſion to the plea, Enter ap- 
pearance with the filacer (except in cjeciment), then 
with the prothonotaries. 
And the ſaid C. D. by G. H. who is admitted by Plea of infancy 
the court of our Lord the King here, to defend for per Guardian. 
the faid C. D. who is under the age of twenty-one 
years, comes and defends the wrong and injury, 
when, &c. and ſays, That he the ſaid C. at the time 
of the making the ſaid ſeveral promiſes and under- 
takings in the ſaid declaration mentioned, was under 
the age of twenty-one years, to wit, of the age of 
nineteen years, and no more, to wit, at London 
aforeſaid, &c, and this he is ready to verify; where- 
fn, Gr. EE, Gt - T. V. 


If an infant appear and plead by attorney, and ir infant appears 


plaintiff finds it out, he may in vacation time apply and pleads by 
attorney, and 


to a judge for a ſummons (or in term for a rule), to ond. 


ſhew cauſe why the appearance ſhould not be ſtruck oot, how to pto- 


out and the plea ſet aſide, and that defendant may cecd. 
within fix days have a guardian appointed him to 
defend, or that plaintiff may be at liberty to name 
one ſor him; but this will be too late after trial. 
Barnes 413. 

If defendant does not appear by ee Et in If infant does 
the time allowed by the rules of the court, the not appear by 
plaintiff muſt procure an affidavit of the ſervice — 
of the proceſs, and that defendant is an infant, proceed, 
and that he hath not appeared; upon which 
the judge, without your taking out a ſummons, 
will make an order, ** That unleſs the infant appears 


* within ſo many days after perſonal ſervice 1. the or- 
; 3 der, 
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478 Inkants. 
* der, plaintiff may aſſign John Doe for guardian: 


& and enter appearance for defendant; and upon a- 
fidavit of the ſervice of this order, the judge. will 
make the order abſolute, and then an admiſſion 18 
| drawn up and filed as aforeſaid. 
Infant plaintiff It is clear that the infant plaintiff, who * * : 
e roll prochein amy, is not liable to coſts, becauſe he can- 
dein any, &, not, while under age, diſavow the ſuit z but the, 
prochein amy is liable, Str. 548. Barnes 128. and if ig, 
appears to the court that he is not of ſufficient abi- 
lity to pay the coſts, the court will order another, 
Infant defendatit who is. Sir. 708, But an infant defendant (al- 
is liable, altho” though he names a guardian) is liable to coſts, if 
he names a guar- 


Gian, the verdict be againſt him. Dy. 104. 1 Bulftr. 
| 189. Str. 1217. | EE 


Statute of Limitations, 


The flatute ne- Ir the plaintiff is a foreigner, and doth not come 

hers pa corn to England in fifty years, he has ſtill, ſix years after 

ur ho isa for his coming into England, to bring his action; and 

reigner, until he if he never comes to England himſelf, he has always 

comes into this à tight of action while he lives abroad, and ſo have 

— his executors or adminiſtrators after his death, 
Strithorſt v. Græme. 3 Hulſe 145, 

Capias is the It was held, that a capias ad reſpondendum, which 

commencement was given in evidence to ſave the ſtatute, without 

of the ſuit, 
an original, was the true commencement of a ſuit 
in this court; for per Gould, F. the original muſt be 
preſumed, for it immediately precedes the capras. 
3 Filf. 465. Leader v. Moxon, and per Blackſtone, J. 
every body now underſtands that a capias is the con- 
mencement of a ſuit in this court; and that there is no 
neceſſity to file an original, but in caſe of outlawry ;. 
and that the court always intends that an original! 
has regularly iſſued, whereupon'the capias is ground- 
ed, fo that a capias in this, and all other ſtatutes of 


limitations, is ſufficient evidence of an original, 
2 Black, 18 aa 


An 


Statute of Limitations. 4595 


An attachment of privilege ſued out, returnable Attachment of 
in eight days of the purification, -was replied to the aa a 
ſtatute of limitations; upon demurrer, it was held, general return 
that it was not a nullity, but merely informal, which 9ay, held good = 
the court on application would have amended | . 
that a ſuit actually begun, however informal or ir- N 
regular, is ſufficient to ſtop the ſtatute of limitation. 

Judgment for plaintiff, 2 Black. Rep. 1132. Lead- 
better v. Markland.. | 

It is laid down in all the books, that an original 
muſt be ſued out, but the determinations of the caſes 
above ſtated have ſhewn otherwiſe; therefore ſue 
out a cammon capias (a memorandum or minute on 2 
25, 64. ſtamp muſt be filed), and get it ſigned and 
ſealed as uſual, then leave it at the ſheriff's office for 

a return of non eft inventus; which being done, apply 
to the prothonotaries clerk for a roll, and enter 
thereon thus: 

England, (ſſ.) The Lord the King hath ſent to Entry of a ca- 
his ſheriffs of "AR his writ cloſed in theſe words: Pas. 
to wit, George the Third, Sc. (to the end of the 
capias and filacer's name) ; then ſay, At which day 
came here the aforeſaid A. (the plaintiff) in his pro- 
per perſon, and the ſheriffs, to wit, Sir Robert Tay- 
lor, Knight, and Benjamin Cole, Eſquire, ſheriffs of 
the ſaid city, returned, that the aforeſaid C. D. was 
not found in their bailiwick, and the ſaid C. did 
not come. Take the roll to the prothonotaries office, 
and docket it, and pay 2s.; file the capras wal the 
cuſtos brevium, pay 4d. 

An attachment of privilege is in the nature of an Attachment in 
original writ, and when replied to, in order to fave — 9 — 
the ſtatute, it is ſufficient to ſhew the teſte thereof, — rag 
without any continuances, to the time of the declara- — to ſhew 
tion, 1 Will. 167. in Error from C. P. Style 373. 

401. but if a lat. or a clauſum fregit be replied, it 
muſt be ſhewn that it was continued properly to 
make the foundation of the ſuit, Carth. 2 34-3 ; and of 


that opinion was the court, 
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Satisfaction. 


SatiefaAion bow IN term, apply to the clerk of the treaſury if 
to be entered in your roll is filed and judgment complete, for the 


— roll, who will take ſame into court, and the ſecond- 


ary will enter ſatisfaction thereon, pay 15. per hun- 
dred for the poor's box, 25. to the prothonotary, and 
Is. to the ſecondary. | | 

In vacation, In vacation, the plaintiff muſt execute a warrant of 
attorney to two attornies of the court, for- that 
purpoſe ; apply to the clerk. of the judgments, who 
will prepare a fiat, and attend with the attorney be- 
fore a judge, who ſigns it; then the clerk of the 
judgments will enter ſatisfaction on the roll, and he 
takes for all the fees, 1/. 75. 8d. But if the judg- 
ment be above ten years ſtanding, he will take 58. 
more as an extra fee due to the clerk of the treaſury. 


Ejectment, 


The nature of HIS aQtion is an invention by the court, 

the action. (though fictitious) for the advancement of 
Juſtice, and to force the parties to go to trial upon 
the merits, without being entangled in the nicety of 
pleading on either fide. 

The plaintiff and defendant are, in the firſt in- 
ſtance, merely nominal, where there is a tenant in poſ- 
ſeſſion, and the ſor of the plaintiff and the tenant in 
poſſeſſion, are ſubſtantially and in truth the parties to 
the ſuit, 

The great advantage of this fictitious mode is, 
that being under the controul of the court, it may 
be ſo modelled as to anſwer in the beſt manner every 
end of juſtice and convenience. | 

How to proceed, Tf there be no actual tenant or occupier of the 
if no tenant in lands (except in the caſe of landlord and tenant, where 


poſſeſſion (ex- 


cept under the the landlord has a right of re-entry as upon a leaſe, 
4 Geo» 3.) | | | where 


* 


E jed ment. 


where half a year's rent is left unpaid), the mode of 
proceeding will be by ſealing a leaſe on the premiſes 
and it 16 5 
poſſeſſion of the lands, by making a formal entry 
thereon, to impower him to conſtitute a leſſee for 
years; and being in poſſeſſion of the ſoil, he, there 
on the land, ſeals and delivers a leaſe for years to ſuch 
leſſee, and having thus given him entry, leaves him 
in poſſeſſion of the premiſes. This leſſee is to ſtay 
upon the land, till the prior tenant, or he who had 
the previous poſſeſſion, enters thereon afreſh, and 
oduſts him, or till ſome other perſon (either by acci - 
dent or agreement . comes upon the 
land, and turns him Vor ejects him. For this 
injury the leſſee is entitled to his action of ejectment 
againſt the tenant, or the caſual ejector, which- ever 
it was that ouſted him, to recover back his term and 
damages. | 
Suppoſing A. to be the perſon claiming title to 
the premiſes, he may, if he pleaſes, ſign the follow- 
ing letter of attorney to impower D. to execute a 
leaſe in his name, of the premiſes in queſtion, to 


E. F. which is done upon the premiſes, D. and 


E. F. being only thereon, then D. after having exe- 
cuted the leaſe to E. F. leaves him in poſſeſſion of 
the premiſes, who is turned out by G. H. to whom, 
whilſt on the premiſes, E. delivers a declaration in 


ejectment. 


rſt neceſſary that the claimant do take 


Know all men by theſe preſents, that I A. B. of, Cc. The farm of the 


gentleman, have made, ordained, conſtituted, and 
appointed, and by theſe preſents do make, ordain, 
conſtitute and appoint C. O. of, &c. hoſter, to be 
my true and lawful attorney, for me, and in my 
name, to enter into and take poſſeſſion of a certain 
meſſuage late in the tenure or occupation of G. F. 
and J. H. ſituate and being in the pariſh of, c. in 
the county of Oxford, but now untenanted, and 
after the ſaid C. D. hath taken poſſeſſion thereof, for 
me, and in my name, and as my act and deed, to 
ſign, ſeal, and execute a leaſe of the ſaid premiſes, 
with the 8 — Z. F. of the _ 

ot, 


letter of attor- 
ney, if requiſite, 


N 
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| The leaſe, 


Proviſoe. 


Ejeament. 


of, Sc. maltſter, to hold the ſame unto the ſaid E. 
F. his executors, adminiſtrators, and aſſigns, from 


the day of 


laſt paſt, before the 


date hereof, for the term. of five years, at the yearly 
rent of a pepper-corn (if lawfully demanded), ſub- 
ject to a proviſo, to make void the ſame on payment 
by me of the ſum of ſixpence to the ſaid E. F. In 


witneſs, Sc. 
Sea ed and delivered, &c. 


This indenture made, c. between A. B. of &c. 
gentleman, of the one part, and E. F. of, &c, of 
the other parc, witneſſeth, That the ſaid A. B. for 
and in confideration of the ſum of 5s. of lawful mo- 
ney of Great Britain, to him in hand paid by the 
ſaid E. V. at and before the ſealing and delivery of 
theſe prefents, the receipt whereof the ſaid A. B. 
doth hertby acknowledge, hath demiſed, granted 
and to farm Jet, and by theſe preſents doth demiſe, 
grant, and to farm let, unto the ſaid E. F. his exe- 
cutors and adminiſtrators, all that meſſuage, &c, 


fituate and being in the pariſh of 


county of Oxford, late in the poſſeſſion of J. 


in the 
K. but 


now untenanted, to have and to hold the ſaid meſ- 


tenances, from the day of 


ſuage and premiſes hereby demiſed, with the appur- 
laſt paſt, 


before the date hereof, for and during, and unto the 
full end and term of five years, from thence next en- 
ſuing, and fully to be complete and ended, yielding 
and paying therefore yearly, and every year during 
the ſaid term, unto the ſaid A. B. or his aſſigns, the 


the feaſt day of 


rent of one pepper-corn, if lawfully demanded, at 


Provided always, and upon this condition, that if 
the ſaid AJ. B. fhall at any time or times hereafter 
tender, or cauſe to be tendered unto the ſaid E. F. 
his executors or adminiſtrators, the ſum of 64. that 
then this preſent indenture ſhall be void, and of 
none effect (any thing herein contained to the con- 


trary in any wiſe notwithſtanding). 


In witneſs 


whereof the parties hereto have interchangeably ſer 


- 


their 


Ejeament. 


meir hands and ſeals the day and year firſt above 


written. 

Sealed and delivered as the act and deed of the 
above named A, B. by C. D. of in 
the county of hoſier, by virtue of a 
letter of attorney to him for that purpoſe 


made by the ſaid 4, B. bearing date the 


day of inſtant, being firſt 
duly ſtamped in the preſence of 


If there be no letter of attorney made, then the If no letter of ats 


owner of the land muſt go upon it before the eſſoign- 
day of the term, and there ſeal and deliver a leaſe to 
a friend of his as tenant, and at the ſame time, de- 
liver him poſſeſſion of the premiſes. This being 
done, get another perſon (a friend) to go upon the 
premiſes, and turn out the tenant, by thruſting him 
off the premiſes, and afterwards let ſuch ejector re- 
main on the premiſes, and whilſt he continues there, 
ſerve him with a declaration in ejectment, in which 
make the tenant, the plaintiff, the landlord, the leſſor, 
and the aual ejector, the defendant, and declare on 
the demiſe in the leaſe, and write a notice at the 
foot of the declaration, to appear and plead as here- 

after. | 
The leaſe to try the title muſt be well made, 
ſcaled, and delivered, as other leaſes and deeds are 
done. The leaſe and entry may be made by the 
party leſſor himſelf, if he be of full age, and not a 
feme covert, or by his attorney by a letter of attor- 
ney, wherein the leſſor may ſeal and fign the leaſe, 
and ſeal and deliver the letter of attorney at one and 
the ſame time to ſome friend of his; and in this let- 
ter of attorney he muſt recite the leaſe, and give the 
attorney power to enter into the land, and there to 
deliver the leaſe of the leſſee as his deed, and then 
the attorney muſt do it in ſuch ſort as the leſſor him- 
ſelf ought to do it; and he muſt not deliver it till 
tie come to the land, The leaſe muſt be delivered 
upon the land; for if the leſſor ſeal and deliver the 
11 2 leaſe 
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484 Ejecament. 


leaſe before he hath made his entry upon the land, 

| it is void. Compl. Attorney, 179, 180. | 
How the owner NV. B. The leaſe being made, the owner of the 
1s to proceed. land goes with ſuch his friend to the manor or chief 
| houſe, or ſtands within the door, or to the land, 
where no houſe is, where he ſeals and delivers it to 
his friend, and taking the ring, or any part of the 
door in his hand, delivers the leaſe, mentioning the 
houſe and lands, with the appurtenances which are 

contained in the leaſe, to his friend the /e//ze. 
Livery and ſeiſin. There is a diverſity between livery of ſeiſin of 
land, and the delivery of a deed ; for if a man deliver 
a deed without ſaying any thing, it is a good deli- 


4 very; but to a livery of ſeiſin of lands, words are 
7 neceſſary, as taking in his hand the deed, and the 
[7 ring of the door (it be of an houſe), or a turf or 


twig (if it be of land), and the leſſee laying his 
hand on it, the leſſor ſays to him, Here I deliver 
„to you ſeiſin of this houſe, er of this land, in the 
name of all the land contained in this deed, according 
4c to the form and effect of the deed.” If you cannot 
come into the houſe, you may deliver the leaſe upon 
the lands in the name of the houſe and land con- 
tained in the leaſe, | 
When this ac= Where it cannot be proved that the leſſee, after 
tion not main- the Jeafe made, did enter and was poſſeſſed, this 
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| ſieſſion of that wherein by law he never was. 
Poſſeflion muſt 2d, His poſſeſſion muſt continue; for if upon 
contiaue, ſealing of the leaſe, and the delivery of it to the 
leſſee upon the premiſes, the leſſor leave him upon 
the houſe and land, and that he be ouſted or come 
away, &c. and another enter, whether it be a con - 
tinuance of the ſame tenant in poſſeſſion, or the en- 
try of a ſtranger, here his poſſeſſion is diſcontinued, 


and any of thoſe parties are ejectors. 
| For 


3 * action will not be maintainable; and therefore it 
. is neceſſary to ſay ſomething of the entry of the 
'M leſſee. 

. Muſt make an Iſt, He muſt make ſuch. an entry as to gain the 
* en. poſſeſſion; for he cannot be ejected out of the poſ- 
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For the ejectors take this; 

The entry of a man upon the land after the What is an 
leaſe ſealed, or the putting in the beaſt upon the 9**=*n*- 
land in the like caſe, is an ejeAment, 

The continuance of the ſame tenant in poſſeſſion Continuance of 
that was in the time of the ſealing of the leaſe, is nbt tf * 
an ejection, and the tenant an ejector. 5 | 

Where a leaſe is made to try the title, and the 
ſervants of the former poſſeſſor enter with their 
maſter's carts to do their utmoſt, and the action is 
brought againſt the maſter, it is maintainable, 

without proof of the maſter's commandment for this 
entry. Compl. Attorn. and Solicitor, 180. 

The declaration is the ſame as others, only in- Declaration. 
ſtead of John Doe and Richard Roe, the plaintiff and A memorandum 
defendant are, in this caſe, the real perſons; as for ooo _ F 
inſtance, E. F. the leſſee of the premiſes, will be Iich the fccond. 
plaintiff, and G, H. the defendant; A. B. will be ary, 
the leſſor of the plaintiff ; and inſtead of the com- 
mon notice at the end, put this: 


Mr. G. H. 

Take notice, that unleſs you appear in his Ma- 
jeſty's court of Common Bench, at Miſiminſter, 
within the firſt ur days of next Trinity term, at If in the country, 
the ſuit of the above-named plaintiff, E. F. and ist 41% 
plead to this declaration in ejectment, judgment 
will be thereon entered againſt you by default. 
Yours, &c. G3 


After ſervice, there need no affidavit of theſe After ſervice 
facts or of ſervice, nor any motion for judgment; how to proceed. 
but on the firſt day of term give a rule to plead, as 
in common caſes, and at the expiration, if no ap- 
pearance and plea, ſign judgment. 

N. B. This is more conciſe than, and different 
from, the King's Bench practice, as that court re- 
quires an affidavit of all the facts, and motion. 


| Where there is a tenant in poſſeſſion, no actual Where there is 
| leaſe is made, entry or ouſter by the defendant, but — 1 
all are merely ideal, for the ſole purpoſe of trying is atcefſaty. 


Ii 3 the 


one Tn oo 


543 


* — 85 
— = R : $ _- "4 a $6..." « RAT \ 
Der 


32 WW. : 
2 — — — 
— * 7 
r= —w_ 


- 
— — — — 4 


—— — — 
— ” s 2 8 
2 Mo ES. ants: ** 36, . 
r . — ann. ms 


2 


— * 
ant con —ů + — 


* + = ly us 


Þ 


8 
3 


— 2 eg - 2 — 7 
4 SI SES Back ella... 2m # 


— 


MO Ser SS TOY 
_ 2 * 
ED 


the title; therefore, in order to proceed againſt him, 


Ejedmeut. 


prepare a declaration, ingroſs it on a treble penny 
ſtampt paper, the copy of which (upon ſtamp), you 
ſerve the tenant with; if there are more than one, 
each tenant muſt be ſerved with a copy; but if the 
man is not at home, his wife will do. 2 Black. Rep. 
800. Barnes 178. 194. 2 Wilſ. 263. If the te- 
nant himſelf be ſerved, it need not be on the pre- 
miſes ; but otherwiſe if the wife be ſerved, Barnes 
175, 176. 188. 190. 192. 


May be ſerved 


It may be ſerved on the tenant's father, ſon, 


on tenant's ſa- daughter, ſiſter, or ſervant, on the premiſes, pro- 

. vided the tenant acknowledges the receipt thereof, 
which muſt be contained in the affidavit, 1 
176. At the time of ſervice, read over or explain 
the notice at the foot thereof. 


Abſconding te- 
nants, &c. 


If the tenant abſconds, or keeps out of the way, 
to avoid being ſerved, it is uſual to ſerve a de- 


claration on ſome perſon reſiding at his houſe, or 
if that cannot be done, to affix the ſame on his 
door, and then, upon an affidavit of the circum- 
ſtances, to move the court for a rule, why ſuch 
ſervice ſhould not be deemed ſufficient; and 
the court will preſcribe the mode of ſerving the 
rule, which is generally made abſolute on an affida- 
vit of the ſervice. Barnes 188. 190. 


In ejectments in 
Middleſex and ©< 


London, the te- cc 


nants to be told 
when to appear, 
IN 0 


40 

40 

cc 

cc 

Motion for 60 
judgment, when cc 
to be made. <4 
ce 
c 
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By rule 7. 32 Car. 2. lt is ordered, That 


the plaintiffs or their attornies, or the parties 
which cauſe declarations to be delivered in 


ejectment, in the county of Middleſex and London, 
* upon ſuch delivery thereof, ſhall tell the tenants 


in poſſeſſion of the tenements in queſtion reſpec+ 
tively, that they are to appear by an attorney of 
this court, in defence of the title thereof, in the 
beginning of the term next after the delivery of 


ſuch declaration. And it is further ordered, That 


the aforeſaid plaintiffs, for the future, ſhall take 
nothing by motion made in this court for judg- 
ment againſt the caſual ejector for default of 
appearance, unleſs ſuch motion be made within 


one week next after the fr day of every Michael: 


% mas 
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© mas term, and every Eaſter term, and within four 
days next after the fr day of Hilary term, and of 
« every Trinity term. | 

N. B. This does not extend to ejectments where 
the poſſeſſion is vacant; there the motion may be 
made any day in term. Barnes 172. or on Stat. 
4 Geo, 2. 


Caſes relating to the ſervice of declarations in ejcct- 
ments, and the court's proceeding thereon. _ 

Serjeant Keitleby moved, upon an affidavit of ten- What is good 
dering the declaration to Fane Reynolds widow, fervice. 
which ſhe refuſing to accept, it was left on the 
floor in her preſence ; and ſhe retiring into a par- 

Jour, and ſhutting the door, the perſon ſerving read 
the ſubſcription aloud, ſo as ſhe might hear it, 
which was held ſufficient. Barnes 185, 

The tenant in poſſeſſion ſecreting himſelf in the Secreting, 
houſe, ſo that he could not be perſonally ſerved 
with a declaration in ejectment, a rule was made to 
ſhew cauſe why ſervice of it on the ſervant at 
the houſe ſhould not be good; the rule to be ſerved 
in the ſame manner. Barnes 188. 

Declaration was delivered to tenant in poſſeſſion Declaration de- 
in Trinity va ation, with notice to appear in Hilary Vvered in Trin. 
term then next; tenant, in Michaelmas between, day, nent 
entered an ap;-arance, but proceeded no further; appeared in 
and four days after Hilary term, plaintiff finding no MHichacimas,find- 
appearance, no common rule entered into, or plea, e 
ſigned judgment: tenant moved to ſet aſide judg- figned judgment, 
ment, but it was held to be regular; but as the 
title had not been tried, it was ſet aſide on payment 
of coſts, entering appearance of the proper term, and 
into the common rule. Barnes 250. 

On affidavit, that one of the tenants was a luna- The like rule 
tick; that one C. lives with, tranſacts her buſineſs, *r-nted 2 — 
and has the ſole conduct thereof, and of her per- . has 
ſon, but would not permit d-ponent to have acceſs the care of a 
to her with the declaration in ejectment; whereupon Its. 
it was delivered to C. rule that ſhe and C. both ſhew _ 


cauſe why this ſervice thould not be good, and ſer- 
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vice of this rule on him be deemed good ſervice. 
Barnet 190, 191. | : 
The like rule on On affidavit, that tenant in poſſeſſion ſecreted 
the ſervice of himſelf, to prevent his being ſerved with ejectment, 
5 and could not ſerve it, though frequent endeavours 
having ſecreted had been uſed; and that the declaration had been 
himſelf, delivered to his daughter (who kept his houſe, be- 
ing a public houſe); and that ſhe was acquainted 
with the contents of the ſubſcription; a rule was 
made, for the tenant to ſhew cauſe why ſuch for- 
mer ſervice ſhould not be deemed good ſervice; the 
rule to be ſerved on the daughter at the houſe, 
Barnes 192. 
Service on Service on the churchwardens and overſeers of 
churchwardens the pariſh, who rented an houſe for harbouring 
= „ene ſome of the pariſh poor, and did not otherwife oc- 
Poor houſe, held cupy the houſe, than by placing the poor in it, 
good. dieemed ſufficient. Barnes 181. 
When to be It is to be ſerved before the ig day of every 
ſerved in own. ferm (if in London or Middleſex), or he is not 
| baund to plead till the next term, after ſervice : and 
Country, in the country, it muſt be ſerved before the Mign 
day of Hilary or Trinity term, or he is not bound 
to plead, fo as to go to trial at the aſſizes; but the 
delivery on a Sunday, or efjo;gn day of that term 
wherein defendant is to appear, will not do. 
When motion to If a country ejectment is ſerved on the tenant to 
be made, appear in Michuelmas or Eaſter term, the plaintiff 
muſt make his motion for judgment in that term he 
has made the notice for his appearance, or hè can 
have no rule for judgment. | | 
Vhen to make If the premiſes be in London or Middleſex, the 
th. notice to ap- ice muſt be made to appear the fir/? day of the 
an: next term aſter ſervice ; for if made generally, the te- 
nant in poſſeſſion has the whole. term to appear in; 
but if the tenements lie in any other county, the 
notice mult be to appear as of the next term ge- 
nerolly, 
When notice to Wherethbe tenant holds the premiſes of the leſſor of 
quit, requifire, the plaintiff, it is ſometimes neceflary to give him no- 
tice to quit poſſeſſion, in order to maintain an eject- 
ment. Here we may obſerve, that demiſes, where 
| . no 


Ejeqdment. 


no certain term is mentioned, are held to be tenan- 
cies from year to year, which neither party can de- 
termine, without reaſonable notice to the other. 


This notice is in moſt countries, i months pre Six months in 
ceding that part of the year when the tenancy moſt countries, 


commenced; and therefore it hath been holden, 
that half a year's notice to quit poſſeilion muſt be 
given to ſuch tenant. before the Jandlord can main- 
tain an ejectment, unleſs the tenant has attorned to 
ſome other perſon, or done ſome act difclaiming tv 
hold as tenant, in which caſe no notice is neceſ- 
ſary. And the ſame Jaw will apply to the executor 
of ſuch a tenant, Vide Black. Com. 2. v. 147. 


3 IVilſ. 25. But after the expiration of a leaſe for when no notice, 


a certain term, the tenant continuing in poſſeſſion 


is deemed a treſpaſſer; and therefore an ejectment, 
which is an action of treſpaſs, may be brought 


without any notice to quit: ſo a mortgagee need 


not give any notice to quit, if he only mean to get 


into the receipt of the rents and profits, even 
though the mortgage be ſubſequent to the leaſe ; but 
in ſuch caſe, he will not be ſuffered to turn the te- 
nant out of poſſeſſion. Mhite Ex dem M hatley v. 
Hawkins, MH. 14 Geo. 3. Vide Dougl. Rep. 25. 


On a motion for a new trial in ejectment, the I defire you to 
quit, &c. or ſhall 


caſe turned on the ſufficiency of the notice to quit, 
which was as follows: *I geſire you to quit the poſ- 


40 ſelſien, at Lady day next, of, &c, or 1 ſhall inſiſt held good notice, 


& upon double rent for the ſame.” VerdiQ for plain- 
tiff, It was contended on the part of the defend- 
ant, that the notice was conditional, and that it 
was therefore optional in the defendant either to 
quit, or keep poſſeſſion on the payment of double 
rent. Lord Mansfield ſaid, it clearly means to re- 
fer to the ſtatute, although the penalty given by 
the ſtatute is not double rent, but double the yearly 
value, which is more favourable to landlords, for 
double rent would be no penalty on the expiration 
of ſome leaſes. The additional words only prove 
the landlord's anxiety to get into poſſeſſion, It is 
an emphatical way of enforcing the notice, and 
ſhewing the tenant that he is in earneſt, by inform= 


ing 
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ing bim of the legal conſequence, if he held over. 

Doe v. Fackſon and others. Diugl. Rep. 167. 

Half a years ne- It has not been doubted of late years, that half a 

tice to a tenant. year's notice to quit poſſeſſion muſt be given to a 

at will to quit a , : | 

"ng tenant at will, before the end of which time an 
ejectment will not lie to turn him out of the farm. 
The ſame law was held in the caſe of an executor 
of a tenant at will. Parker v. Conſtable, 3 Will. 
25, per Milmot, C. J. | 

When ſuch no- And ſuch half year's notice ought to end the day 

tice oughtto of the entry made by the defendant. 


_ 1 By the cuſtom of London, if the premiſes are 
don, above the yearly rent of 405. half a year's notice 


mult be given to quit; if under 40s. a quarter's 
notice. 23 Sid. 20. 
1 believe it is now ſettled, that if a man enters 
events fora a2 houſe in any place as a tenant at will, half a 
=, if above year's notice mult be given him to quit, which is 
to expire the day heentered; therefore he is a yearly 
tenant at all events. 
D. laration in London, (ſſ) Richard Roe, late of London, yeoman, 
ejectment on one was attached toanſwer John Doe in a plea, wherefore 
mitn. with force and arms, &c. he entered into five meſ- 
To be ingroffes ſuages, and one acre of land, with the appurte- 
on a treble penny nances, in the pariſh of Saint Dunſtan in the Weſt, 
Ramp: paper. in the ſaid city, which 7ohn Sibthorpe demiſed to the 
ſaid John Doe, for a term which is not yet expired, 


A memorandum and ejected bim from his ſaid farm, and other 


or minute to te wrongs to him did, to the great damage of the ſaid 

CO John Dee, and againſt the peace of our ſovereign 
. 24. 2 

6d. lamp. Lord the now King; and whereupon the ſaid Zohn 

Doe, by A. G. his attorney, complains, For that 

zohereas the ſaid Jahn Sibthorpe, on the 2d day of 

April, in the twenty-ſecond year of the reign of his 

ſaid Majeſty, at the pariſh aforeſaid, in the county 

aforeſaid, had demiſed to the ſaid John Doe the ſaid 

tenements, with the appurtenances, To have and to 

hold the ſaid tenements, with the appurtenances, to 

the ſaid Jahn Doe and his affipns, from the 1ſt day 

of April then laſt paſt, to the full end and * 

0 
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of five years from thence next enſuing, and fully 
to be complete and ended; by virtue of which 
ſaid demiſe, the ſaid Jahn Doe entered into the ſaid 
tenements, with the appurtenances, and was poſ- 
felled tnereof; and the ſaid John Doe being fo 
poſſeſſed thereof, the ſaid Richard Roe afterwards, 
to wit, on the ſaid 2d day of April, in the twenty- 
ſecond year aforeſaid, with force and arms (that is 
to ſay), with (words, ſtaves, and knives, entered 
into the ſa1d tenements, with the appurtenances, 
which the ſaid hn Sibthorpe demiſed to the ſaid 
John Doe, in manner aforeſaid, for the term afore- 
ſaid, which is not yet expired, and ejected the 
ſaid ohn Doe out of his ſaid farm, and other 
wrong, Cc. to the grievous damage, Cc. and 
againit the peace, &c,; whereupon the ſaid John 
Doe ſaith, that he is injured, and hath damage to 
the value of 10l. and thereupon he brings ſuit, &c. 


Mr. T. G. I am ioformed that you are in poſ- Notice, 

ſeſſion of, or claim title to the premiſes in this decla- 
ration of ejectment mentioned, or to ſome part 
thereof; and I being ſued in this action as a ca- 
ſual ejector, and having no claim or title to the 
ſame premiſes, do adviſe you to appear, the“ firſt * If in the 
day of next Trinity term, in his Majeſty's court of 22 
Common Bench at Meſtminſter, by ſome attorney « rm,” 
of that court, and then and there, by rule of the 
ſame court, to cauſe yourſelf to be made defend- 
ant in my ſtead, otherwiſe I ſhall ſuffer judgment 
therein to be entered againſt me, and you will be 
turned out of poſſeſſion. 

Your loving friend, Richard Roe. 


Ejectment lies of a kitchen, Ny 109. A bed- What it lies for, 
chamber or lodging-room, by the name of one room 
being in ſuch a houſe, in the middle ftory of the 
ſaid houſe, and it lies of one room only, 3 Leon. 
210. So of a houſe, called by the name of the Three 
Kings in A. Str. 695.; of an apple-loft or ſtore- 
houſe. Cro. Eliz. 854. Cro. Car. 614. 1 Lev. 58. 
If it be of a rectory, ſay, He entered into the Rectory. 
0 
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Vicarage, 


ReQtory or vi- 
carage demiſe to 


be by deed, 


Manor, 


Ejeament. 
of the pariſh church of O. in the county of C.; and 


alſo into two meſſuages, ten barns, ten out-houſes, 
ten gardens, ten orchards, fifty acres of arable 
land, fifty acres of meadow land, fifty acres of paſ- 
ture land, and fifty acres of other land, with the 
appurtenances, fituate and being in the ſaid pariſh 
of O. in the county of C. aforeſaid; and alſo into 


all and ſingular the tithes of corn, grain, hay, wood, 


graſs, wool, lambs, and calves, ariſing, growing, 
renewing, increaſing and happening, within the ſaid 
pariſn of O. and within the bounds, limits, and 
titheable places of the ſaid rectory. 

If of a vicarage; he entered into three meſſuages, 
three barns, three ſtables, three orchards, three 
gardens, two hundred acres of land, two hundred 
acres of paſture land, two hundred acres of meadow 
land, and two hundred acres of arable land, with 
the appurtenances, fituate and being in the pariſh of 
I. in the ſaid county; and alſo into all the tithes 
of corn, grain, hay, graſs, wool, lambs, potatoes, 
parſnips, turnips, and carrots, growing, renewing, 
and happening within the limits and titheable places 
of the vicarage or pariſh-chyrch of J. in the ſaid 
county. 

In an ejectment for a reAory or vicarage, you muſt 
ſhew a demiſe to be made by deed, though no leaſe 
is actually made, as thus: For that whereas 
John Beech, on the 2d day of February, in the 
year-of our Lord 1783, at the pariſh aforeſaid, in 
the county aforeſaid, by his indenture ſealed with 
his ſea}, and to the court of our Lord the King now 
here ſhewn, bearing date the day and year aforeſaid, 
had demiſed, c. | 

If it be of a manor, the deſcription of the pre- 
miſes are thus : ** Entered into the manor of F. in the 
« ſaid county, with the rights, members, and appur- 
« fenances thereunto belonging, and into fiſty meſſuages, 
« fifty cottages, fifty barns, fifty flables, two mills, fif- 
« ty gardens, fifty orchards, three thouſand acres of 
c paſture, three thouſand acres of meadow, one thouſand 
* acres of wod, five hundred acres of marſh land, five 

„ Hundred 
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* hundred acres of furze and heath, and common of 
6 paſture for all manner of cattle, with the appurte- 
„ nances, in the pariſh of F. in the ſaid county.” 


Staffer aſbire, (fl.) Richard Roe, late of Stafford, Declaration on A 
in the county aforeſaid, yeoman, was attached to double demile, 


anſwer John Doe, in a plea, wherefore, with force 
and arms, he entered into one meſſuage, one or- 
chard, one garden, ſeventy acres of land, ſeventy 
acres of paſture, and ſeventy acres of meadow, with 
the appurtenances in the pariſh of F. in the ſaid 
county, which J. G. demiſed to the ſaid Jahn Doe, 
for a term of years which is not yet expired ; And 
alſo, wherefore, with force and arms, he entered into 
one other meſſuage, one other orchard, one other 
garden, &c. (as before) with the appurtenances in 
the pariſh of F. in the ſaid county; which T. P. 
demiſed to the ſaid Fohn Doe, for a term which is 
not yet expired, and ejected him from his ſaid ſeveral 
farms, and other wrongs to him then and there did, 
to the great damage of the ſaid John Doe, and 
againſt the peace of our Lord the now King; and 
whereupon the ſaid Fobn Doe, by J. K. his attor- 
ney, complains, That whereas, the ſaid F. G. on 
the 13th day of February in the year of our Lord 
1782, at the pariſh of F. aforeſaid, in the county 
aforeſaid, had demiſed to the ſaid John Doe, the 
ſaid tenements firſt above mentioned, with the ap- 
purtenances, To have and to hold, the ſaid tene- 
ments firſt above-mentioned, with the appurte- 
nances, to the ſaid Fohn Doe, and his aſſigus, from 
the 12th day of February then paſt, for and during, 
and unto the full end and term of ſeven years from 
thence next enſuing, and fully to be complete and 


ended: And alſo whereas the ſaid T. P. on the Second count, 


13th day of February, in the r of our Lord 
1782, at the pariſh of F. aforeſaid, in the ſaid coun- 
ty, had demiſed to the ſaid ohn Doe, the tene- 
ments aforeſaid, ſecondly above mentioned, with the 
appurtenances, To have and to hold, the ſame with the 
appurtenances, to the ſaid John Dae, and his aſſigns, 
from the 12th day of Fibruary then paſt, for and 
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during, and unto the full end and term of ſevett 
years from thence next enſuing, and fully to be 
complete and ended: By virtue of which ſaid ſeve- 
ral demiſes, the ſaid 7h Doe entered into the ſaid 
ſeveral tenements, with the appurtenances, and was 
poſſeſſed thereof, and being ſo poſſeſſed thereof, he 
the ſaid Richard Roz, afterwards, to wit, on the 
ſaid 13th day of February, in the year aforeſaid, 
with force and arms, &c. entered into the ſaid ſeve- 
ral tenements, with the appurtenances, in and upon 
the poſſeſhon of the ſaid Fohn Doe, his ſaid term 


therein not being yet expired, and ejected the ſaid 


How the pre- 
miſes are to be 
inſerted in the 
declatation. 


So exact a de- 
ſcription as in a 
præcipe not ne- 
cetJary, 


In what county 
to be brought, 


Demiſe, 


Ejectment on 
demiſe of heir, 


John Doe out of his ſaid ſeveral farms, and other 
wrongs, &c. to the great damage, &c. and againſt 
the peace, &c. ; whereupon the ſaid John Doe ſays 
he is injured, and hath ſuſtained damage to the 
value of 1o/. and therefore he brings his ſuit, &c. 

Add the notice as in the laſt, to appear generally, 
as of the term. 

In this declaration the law requires, that the thing 
demanded be ſo ſpecified, that the ſheriff may cer- 
tainly know what to give the poſſeſſion of, if plain» 
tiff ſhould recover, for it would be in vain, if exe- 
cution could not be had of the thing ſpecifically 
demanded. 2 Lord Raym. 1470. 2 Str. 908. 

Such a very exact deſcription is not equally neceſ- 
ſary in this action, as in a precipe. In this action, 
the plaintiff is to ſhew the ſheriff, and 1s to take 
poſſeſſion, at his peril, of only what he has title to; 
if he takes more than he has recovered, the court 
will in a ſummary way ſet it right, 1 Burr. 629. 

It muſt be brought in the county where the lands 
lie, and the declaration muſt ſet forth the parti- 
cular pariſh; and the day of the demiſe muſt be laid 
after the title accrued, otherwiſe plaintiff will be 
nonſuited, and the plaintiff muft lay the commence- 
ment of his ſuppoſed leaſe, to have been precedent 
to the ejectment by the defendant. 1 Sid. 8. 
2 New Abr. 171. 

In ejectment on the demiſe of an heir by deſcent, 


the demiſe was laid the day his anceſtor died, oh 
held 
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held to be well enough. 3 Wilſ. 274. If my anceſtor 
die at five o'clock in the morning, I enter at fix, and 

make a leaſe at ſeven, it is good. Ibid. 
If the zitle of the leſſor of plaintiff, accrue in If title accrues 
Eaſter vacation, yet the plaintiff may deliver his i? Safer vaca- 
ejectment as of Zaſter term, and ſhall recover there- may deliver de- 
on, becauſe he makes up his iſſue, or takes judgment claration as of 
as of the next term, otherwiſe the act of the law, fer term. 
which ſuppoſes the writ ſued out as of the firſt day 
of Zaſter term, before a title accrued to plaintiff, 
would be an act of injury to him, and delay his right; 
for a man ejected out of a leaſe made in term time, 
would not complain till term was over. 2 Vent. 174. within what 
It muſt be brought within twenty years. 21 Jac. I. time to be 
c. 16. Sia. 432. | brought, 

When the declaration is delivered, make affidavit How to move 
of the ſervice thereof on the tenant, or his wife, and for judgment. 
annex a copy of the declaration on a treble penny 
paper, and move for judgment againſt the caſual 
ejector, which is done by giving a ſerjeant 10s. Gd. 
with the affidavit of ſervice, who ſigns his name 
thereon, and gives it to one of the ſecondaries with 
the affidavit ; but firſt take a copy of the declaration, 
if it be in a country cauſe. N. B. It is to be de- 
livered by a ſerjeant in open court, 


In the Common Pleas. 
Fohn Dee, on the demiſe of F. P. plaintiff, 
and 
Richard Roe, defendant. 

A. B. of in the county of Affidavit of the 
maketh oath and ſaith, That he this deponent did ©" 
on the day of laſt, perſonally ſerve 
FJ. B. tenant in poſſeſſion of the premiſes, in the de- 
claration hereto annexed mentioned, with a true 
copy of the declaration, and notice thereunder writ- 
ten, hereto annexed, and at the ſame time this de- 
ponent (read to him the notice thereunder written), 
or it may be {acquainted the ſaid J. B. of the intent 
and meaning of the ſaid declaration, and notice 
thereunder written). 

To 
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Before whom to To be ſworn before a judge if a town cauſe, and 
Os a commiſſioner, if in the country, ingroſſed on a 
If wife ſerved, treble 6d. ſtamped paper. If the wife was ſerved, 
then ſay, “ ferved Mary the wife of J. B. the tenant 
in poſſeſſion of the premiſes,” &c. 
What affidavit Afﬀidavit of ſervice on A. B. tenant, or C. his 
not ſufficient, y ife, not ſufficient, Barnes 173, 3 nor on the wives 
of A. B. &c. who or one of them are tenants, [bid, 
174, 175. But on the wife of tenant in poſſeſſion, 
as ſhe informed depogent, and as he verily believes, 
held ſufficient. Vid. 194. 
Motion for jodg- If the tenements lie in London or Middleſex, and 
ment in ton, notice to appear the firſt day of term, you may on 
waeie to be 2 AS 
made. that day move for judgment, or within one wee“ after 
Michaelmas or Zaſter term, and within four days 
Moſt be made next after the firſt day of Hilary or Trinity term, 
1 purſuant to the rule of Trin. 32 Car. 2.; and then 
nant had notice the tenant has but four days incluſive to appear in, 
| to appear. Sali. next after the motion. If the notice be general, then 
1 the tenant has the whole term to appear in. 
1 If inthe coun- If the tenements lie in any other county than Len- 
try, don, or Middleſex, and the declaration be delivered 
before the eſſoign day of Eaſſer or Michaelmas term; 
yet the tenant has four days after the end of the next 
7ſſuable term (viz.) Hilary or Trinity, to appear; 
and if in a county where the aſſizes are held but 
- once a year, yet tenant has four days after the end of 
If in a country the term next preceding tbe aſſizes, to appear; and 


here the af} a | 
by wy e as your motion muſt be made the ſame term as the 


year, notice to appear. 
If term ends If the term ends on a Wedneſday, you have all 
f 1 . all Monday to appear in; and judgment cannot be 
onday to ap- * 
„ pear, ſigned till Tueſday afternoon, 
. When judgment It cannot be ſigned until the afternoon of the fifth 


may be ſigned. day, after the end of the term of which the declara- 


tion is, Sayer's Rep. 303.; pay filing the affidavit in 
a country cauſe, 25, ; no rule to plead is given, as 
in other caſes. 
If no appearance Tf the tenant does not appear, and file his plea 
3 _ to within the time limited (for which ſearch the plea 
wesen book at the prothinotaries office), draw up rule for 
judgment 


e EP WL = Yv 


TD nos 


vw wo $$ ww 


a » 


8 


Ejeament. 


judgment with the ſecondary, pay 7r.; enter the 
declaration as far as the names of the plaintiff and 
defendant, upon a double 25, 64. ſtamped paper; 
make out warrants of attorney, and file them, the 
clerk marks the judgment-paper ; then take judg- 
ment-paper to the prothonotaries office, pay ſigning 
125. 84. ; and the clerk will give you a roll to en- 
ter up the judgment, N. B. No appearance is en- 
tered with the filacer ; when this is done, you may 
make out a writ of poſſeſſion; pay ſigning with 
prothonotaries ts. 4d. ſeal 7d. ; no præcipe is re- 
quiſite. : a 

It was formerly held, that a declaration in eject- 
ment could not be altered or amended after once de- 
livered, in the moſt trivial matters; but it has ſince 
been held, that an ejectment is a mere fictitious aæ- 
tion, and the demiſe mere matter of form, nor does 
it exiſt; and on application, the demiſe was order- 
ed to be amended, but this was to ſave the plaintiff 
from being barred by a fine, if he had been obliged 
to bring a new ejectment. 4 Burr. 2447. 2 Burr. 
1162 ; therefore as the demiſe may be altered, there 
can be no doubt but that other parts leſs material 
may alſo be amended, the action being invented 
under the controul of the court, for advancement of 
juſtice, and merely to try the right in queſtion. 
1 Burr, 665. At this time what amendments may 
be made in the King's Bench, the like may be done 
in this court, | have no doubt. Vide Pra, Reg. 


C. P. 16, 17. 175. 
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Amending ded 
claration, _ 


The term of an ejectment enlarged, being ſo laid, Term may bt 


that it had expired twelve years before the action 


brought, on payment of coſts; a ſpecial jury being 
ſtruck, and the parties gone down to the aſſizes be- 
fore miſtake diſcovered. 2 Black. Rep. 940. per cur. 
An ejectment is the creature of the court, and open 
to every equitable regulation for expediting the true juſ- 
lice of the caſe. Ibid. 


If the tenements lie in London or Mitdliſex, and Appearance ih 


the notice be to appear the fir/t day of term, tenant don. 
K K has 


498 


In the country. 


Alphabetical 
table. 


How to appear 
fot tenant. 


Conſent rule, 


Ejeament. 


has four days 10 appear after motion; if of the ferm 


generally, then the whole term. 
If in the country, four days after the iſſuable term, 


viz, Hilary or Trinity, or if it be in a county where 


the affizes are but once a year, then four days after 
the end of the term next preceding the aſſixe. It is 
ſaid, that the tenant cannot appear after the time 
allowed by the common rule for appearing is ex- 
pired. Say. Rep. 151. ſed. qu. 

The ſecondary on requeſt, to ſhew his alphabeti- 
ca] paper of ejectments, moved or delivered into 
court. R. Hil, 2 Geo. 2. | | 

Get a blank conſent rule from the ftationers un- 
ſtamped, pay 24. ; fill it up in this manner, if you 
mean to defend for all the premiſes mentioned in 
the declaration, | 


In the Common Pleas. 


Michaelmas Term, in the twenty-fifth year of the 
reign of King George the Third. | 


Middleſex, to wit, John Doe, on) It is ordered 
the demiſe of Fohn Staples againſt | by conſent of 
Roe, for four meſſuages, four barns, | S. U, attorney 
four ſtables, five hundred acres of | for the plain- 
arable land, five hundred acres of tiff, and A. G. 
paſture, and twenty acres of furze | attorney for 
and heath, in the pariſh of A, in the | Jobn Nix, who 
ſaid county, } claims title to 

the tenements 
in queſtion, that the ſaid John Nix ſhall be admitted 
defendant; and that the faid Fohn Nix ſhall im- 
mediately appear by his faid attorney, who ſhall 
receive a declaration, and plead thereto the general 
iſſue this term; and that at the trial to be had there- 
on, ſhall appear in his proper perſon, or by his 
counſel or attorney, and confeſs the leaſe, entry, and 
ouſter, of ſo much of the tenements ſpecified in the 


| plaintiff's declaration, as are in the poſſeſſion of the 


ſaid defendant, or his tenants, or any perſon claim- 
A ing 


Ejecament. 


ing by or under his title, or that in default thereof 
judgment ſhall be thereupon entered againſt the de- 
fendant Fohn Doe the caſual ejector; but proceed- 
ings ſhall be ſtayed againſt him, until default ſhall 
be made in any of the premiſes ; and by the like con- 


ſent, It is further ordered, That by reaſon of any 


ſuch default, the plaintiff ſhall happen to be non- 
ſuited upon the trial, the ſaid John Nix ſhall take 
no advantage thereof, but ſhall thereupon pay to the 
plaintiff, colts to be taxed by the prothonotaries; 
And it is further ordered, That the leſſor of the plain- 
tiff ſhall be liable to the payment of coſts to the 
ſaid John Nix, by the court here to be in any man- 
ner allowed or adjudged, | | 
By the Curt. 


N. B. This is ſigned by the leſſor S. U. Attorney 
of the plaintiff's attorney after- for the plain- 
wards, when he draws up the rule; tiff. J. G. At- 
but the defendant's attorney ſigns it | torney for the 
before the plea be left. | Defendant. 
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Originally, if you defended for part of the pre- How to 4:fend 


miſes in the declaration, the whole was mentioned in for part. 
the rule, but a note in writing was delivered, to the 


plaintiff's attorney, what the defendant meant to in 
en at the trial; but now you mention in the margin 
of the rule, that part of the premiſes only which you 
mean 10 defend for; and at the end, ſay, Part of 
* the premiſes mentioned in the declaration,” and the 
rule draw up by the ſecondaries will be, that 
* unleſs John Nix, tenant in poſſeſſion of part of the 
< premiſes in queſtion, ſhall appear and plead to 
“ iſſue on next after the end of the term, 
* let judgment be entered for the plaintiff againſt 
e the now defendant Richard Rae by default; but 
© execution ſhall iſſue for ſuch part of the premiſes 
% only as are in their reſpective poſſeſſions.“ 


By 11 Geo, 1. c. 19. / 12. © Tenants are obliged Tenants maſt 


to give notice to their landlords of a declaration 
in ejectment being delivered, under pain of for- 
K k 2 « feiting 


give notice to 
their landlords, 


; 

} 
[i 
1 
£ 
3 
4 
i 
j# 
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6 feiting three years improved, or rack- rent of the 
« premiſes held by the tenant.” _ 
Take your conſent, rule, and plea of general iſſue 
of Not Guilty to the filacer of the county, with a 
præcipe for the appearance of the defendant thus: 
Præcipe for the ©+ Middleſex, (fl.) Appearance for Foſeph Nix, at 
#ppcarance, s the ſuit of Fohn Dee, on the demiſe of Edward 
Staples, he will ſign your rule, and write on it 
„ Appearance entered,” pay 25. Ed. then leave the 
6 plea and rule at the prothonotaries office, pay 
« filing 2s.” A memorandum or minute to be made 
on a 25. 6d, ſtamp, and filed with the filacer. 


In the Common Pleas, 
Hilary term, in the twenty-fifth year of the reign 
of King George the Third. 
+ Plea, Nix ats. Dee on} And the ſaid Jeſeph Nix, 
the demiſe of Staples. g by S. C. his attorney, comes 
and defends the force and in- 
jury when, Cc. and ſays, That he is not guilty of 
the treſpaſs and ejed ment above laid to his charge, 
in manner and form as the ſaid Fohn Doe hath above 
thereof complained againſt him, and of this he puts 
bimſelf upon the country, &c. 
Any perſon Any perſon claiming right to the premiſes in queſ- 
claiming title, tion, may, with leave of the court, be made a de- 
Ae fendant with the tenant in poſſeſſion; but the court 
the tenant. never permits ſuch perſon to defend alone without 
the tenant. 
| Landlord im- But great inconveniencies having happened by 
1 8 tenants refuſing to appear to ſuch ejectments, or 
5 5 ende ſuffer their landlords to take on them the defence 
| thereof, By Stat. 11 Geo. 2. c. 19. The court 
« may ſuffer the landlord to make himſelf defendant, 
« by joining with the tenant, in caſe he ſhall appear; 
&« but if the tenant ſhall refuſe to appear, judgment 
« ſhall be ſigned againſt the caſual ejector for 
« want thereof; but if the landlord of any part of 
< the land, &c. ſhall deſire to appear by himſelf, 
« and conſent to enter into the like rules, that the 
| «6 tenant, 
a 


could not do by virtue of a judgment againſt a per- 


Cjetment, | 50 


« tenant, in caſe he had appeared, ought to have 
& done, then the court ſhall permit ſuch landlord 
&« ſo to do, and order a ſtay of execution upon ſuch 
„ judgment againſt the caſual ejector, until they 
&« ſhall further order therein.“ 

he word landlord here means, not every perſon The meaning of 
claiming title, but a perſon who is in ſome degree 1 1 
in poſſeſſion, as receiving rent, & c. Barnes 193, 

194. Koe v. Doe. | 

Court refuſed to make a perſon who claimed title, 
defendant, inſtead of the late tenant, who had quit- 
ted the poſſeſſion, Barnes 135 

Motion that landlord might be made defendant, 
without tenant in pofleflion, who refuſed to appear, 
denied ; but common rule granted to add landlord to 
tenant. Barnes 172. 

In cafes Where landlord is permitted to defend In caſes where 
without tenant, the reaſon of judgment againſt the ae 2 
caſual ejector, by Stat. 2. Geo. 2. c. 19. is, That wihour — 
under it, after the end of the ſuit, the plaintiff may the reaſon of the 
obtain poſſeſſion of the premiſes ſued for, which he ener 

aſual ejector. 
ſon out of poſſeſſion. Barnes 208. | 

Landlord is to enter into the common rule by con- Landlord to en- 
ſent, and he is to be conſidered in all reſpects in the n into commod 
ſame caſe as tenant in poſſeſſion. Barnes 187. 8 85 Pg 

How to appear far the landlord, Give brief to ler- Defence for the 
jeant for him to move, That the LANDLORD may landlord. 

« be made defendant with the TENANT, if he appears, 
and if the tenant does not appear, then that he may 
« appear by himſelf, and enter into the common rule, 
« and defend his title. Serjeant 10s. 6d. NV. B. This 
is done by a ſerjeant's hand, and there needs no atfi- 
davit for the purpoſe, as mentioned in the books; 
draw up the rule with the ſecondaries, pay 9s. 6d. 
copy it, and annex it to the plea: Add alſo the com- 
« mon conſent rule thereto;” in which you will inſert 
both names, if tenant appears, and file appearance 
and plea as before; if tenant dees not appear, then 


only the landlord's name. 
K k 3 Where 
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If landlord is Where the landlord is made defendant, the plain- 
made gekenn at tiff mult prove the defendant's tenant IN Poss ESSO 
Plaintiff muſt ; 
prove defend. Of the premiſes, Wil. 220. | 
ani's tenant in After verdict againſt the landlord, or if plaintiff 
2 de nonſuited for not confeſſing, the court will, on 
1 producing the po tea on motion, make rule abſolute, 
8 to take out execution againſt the caſual ejector in the 
firſt inſtance. Barnes 181, 182, 183. 
May give tule to The new defendant may give a rule to reply, and 
1 — o, nonpros the plaintiff, but can have no coſts, unleis 
n ne the leſſor of the plaintiff has joined in the rule by 
conſent. 2 Black, Rep. 763. 
How to proceed How to proceed to trial, Take conſent, rule, and 
oy 3 plea from the prothonotaries office, carry the rule to 
e eis ſecondaries, who will make out a copy (omitting the 
7 premiſes, and inſerting the real defendant's name) on 
treble 64. pay for ſame gs. 64. then make up the 
iſſue, charge on the back thereof for the copy 44. per 
ſheet, and half the conſent-rule. Ingroſs ſame on a 
treble 1d. and deliver it to defendant's attorney, with 
the uſual notice of trial; if he pays for the iſſue, 
proceed as in other caſes; if not, then ſign judg- 
ment againſt the caſual ejector, as if no plea had 
been entered, firſt drawing up the rule for judgment 
. with the ſecondaries. 15 
Iſſue. The form of the iſſue is the ſame as others, only 
ſay, inſtead of a plea of treſpaſs on the caſe, ** in 4 
& plea of treſpaſs and ejetiment,” and the ſame time 
for notice of trial, is allo allowed, 


Infant leſſor If the leflor of the plaiatiff is an infant, after the 


mult name 3 plea is filed, you may move the court, or have a 


| dian, | | . 
8 ſummons „ to ſhew cauſe why further proceedings 


& ſhould not be flaid, until a ſufficient guardian is ap- 
« pointed for the leſſor of the plaintiff, who will under- 
* take to pay ſuch coſis, as may be adjudged to him, and 
« that in the mean time all proceedings be laid, till a 
„ good plaintiff be named, or ſecurity to be approved by 
& the prothonotaries, be given by the infant leſſor, for 
* ſecuring coſts to the defendant, in caſe of a nonſuit or 
« verdict for him.“ Barnes 183. In this caſe a 
guardian is appointed, as in all other caſes, 1 
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If judgment be ſigned by default againſt the ca- If judgment is 
ſual ejector (the landlord may move to ſet it aſide if n_ 8 Lo 
the tenant has not given him the ejeftment), and they tenant has not 
will make tenant pay the coſts, for the poſſeſſion delivered the 
ought not to be changed where there has been no aged he n. 
trial, nor opportunity of trying. Vide 4 Burr. apply to ſet i 
I 4 Ce 

"he record in ejeAment is made up in the ſame Record. 
manner as others, and the placita is the ſame; in 
the jurata ſay, ** ina plea of treſpaſs and ejeftment.” 
if plaintiff has a verdict, tax the coſts as in other 
Caſes. 

The vill in which the demiſed lands lie, though 
omitted in the declaration, ſhall, after verdict for the 
plaintiff, be collected from the vill, in which the 
ejection is laid to have been committed. 2 Black, 

Rep. 706. Vide 4 Burr. 2224. 

In ejectment, it is ſaid, that the court will ſel- New trial. 
dom grant a new trial where the verdict is for the 
defendant, becauſe the plaintiff may bring a new 
ejectment; but where it is for the plaintiff, a new 
trial is often granted, for the conſequence of not 
granting a new trial is, the alteration of the poſſeſ- 
tion of the premiſes: but as new trials were inſti- 
tuted to prevent expence to the parties, and for the 
purpoſe of doing complete juſtice, I ſhould think in 
ejectment, as well as other caſes, a new trial ought 
- be granted (eſpecially if that juſtice has not been 

one}, | 

Where the plaintiff is nonſuited, by reaſon of Nonfuit for not 
the defendant's not confeſſing leaſe, entry, and — 
ouſter, the coſts are taxed on the rule by conſent, 
and judgment ſigned againſt the caſual ejector, the 
ſame as if no plea had been pleaded. Barnes 182. 

Where a verdict in ejectment is for the defend- Verdi for de- 
ant, or the plaintiff becomes nonſuited upon evi- fendant. 
dence, a ca. /a, muſt be made out againſt the plain- 
tiff, and ſhewed to his leſſor; and the coſts muſt be 
demanded of the leflor, Barnes 182, if not paid, N. B. No occa- 
affidavit of the coſts being allowed, and the de- ee 

"KU 4 mand Mr. Gerrard, 
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mand made at ſame time, you may move for an 
If plaintiff non- attachment. 3 R | RT 
Coited on merits, If the plaintiff be nonſuited on the merits, he 
may pay the may pay the coſts to which of the defendants he 


coſts to which 
er he Pleaſes. Str. 516. 


pleaſes. 5 . 
Vercid for If there be a verdict for the plaintiff, he may 


3 may have a ca. ſa. or fi. fa. for the coſts, and a writ of 

8888 a. or bob. fac. poſſe. afterwards, or writ of poſſeſſion fi, 
Fa. or ca. ja. together, in one writ. | 

Execution ought Execution muſt be taken out according to what 

to be taken out in right and juſtice is really recovered, and cannot 

3 and be taken out for more: for the judgment is not to 

juſtice is really be for a moiety only, it muſt be that he recover his 

recovered. term. Vide 1 Burr. 366. 

If there are ſe- If there are ſeveral defendants for the ſame pre- 

veral defendants, miſes, and ſome appear and confeſs, but others do 

and fore PEE! not, the practice is, to proceed againſt thoſe who 

others go net, do appear, and to enter a verdict for the reſt; but 

how the poſtea then the cauſe of that verdict is indorſed on the 

5 poflea, which, as to them, intitles the plaintiff to 
judgment againſt the caſual ejector. £4. Raym. 
729. Vide i Barnes 118. 

Judgment bynil, And the ſaid Richard, by S. U. his attorney, 

— comes and defends the force and injury, when, Cc. 
and ſays nothing in bar or precluſion of the ſaid 
action of the ſaid 7ohn Doe, but makes default, by 
which the ſaid John Doe remains therein undefended 
againſt the ſaid Richard Roe, for which the ſaid 
John ought to recover againſt the ſaid. Richard, his 
Jaid term yet to come, of and in the tenements 
aforeſaid, with the appurtenances; and upon this 
the ſaid hn freely here in court remits to the ſaid 

| | Richard all ſuch damages, coſts, and charges, as he 

| the ſaid ahn hath ſuflained, by occaſion of the 

treſpaſs and ejectment aforeſaid, therefore the ſaid 

Richard is free from thoſe damages, coſts, and 

charges, &c.; and upon this the ſaid John prays 

the writ of our Lord the King, to be directed to the 

ſheriff of the county aforeſaid, to cauſe 17 to 
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1 have bis poſſeſſion of his ſaid term yet to come, of 

and in the tenements aforeſaid, with the appurte- 
2 nances ; and it is granted to him, returnable here 
> on the morrow of Al! Souls, &c. | 


George the Third, c. to the ſheriff of Middle- A writ of poſ- 
ſex, greeting: Whereas Fohn Doe, lately in our 8 


y court, before our juſtices at Męſiminſter, by the 

f conſideration of the ſaid court, recovered againſt N. B. To be in- 

1 Richard Ree his term yet to come, of and in one 2g on # 
meſſuage, c. (here deſcribe the parcel, as in the eats: 2 

t ejectment exactly), with the appurtenances, fituate, figning 18. 44. 

t lying, and being in in your county, ſeal 74.3 ao 

0 which John Charles, on the 2d of April, in the“ 


twenty-chird year of our reign, demiſed to the ſaid 
Jahn, for a term of years which is not yet expired, 
to hold from the 1ſt day of April then laſt paſt, 
until the full end and term of five years from 
thence next enſuing, and fully to be complete and 
ended; by virtue of which demiſe, the ſame John 
Loe entered upon the ſame tenements with the ap- | 
purtenances, and was poſſeſſed thereof, until the \ 
ſaid Kichard afterwards, to wit, on the ſame 2d 
day of April, in the twenty-third year aforeſaid, 
with force and arms entered into the ſaid tene- 
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0 ments, with the appurtenances, and then and there 
d ejected, drove out, and removed him the ſaid Jahn 
y Doe from his ſaid farm, his ſaid term then and 
d there not being expired, and him the ſaid Fohn 
d * hath withheld from his poſſeſſion thereof and ſtill 
8 doth withhold, whereof the ſaid Richard is con- 
's victed: Therefore we command you, that without 
18 delay you cauſe the ſaid 7ohn Doe to have his poſ- 
d ſeſſion of his term aforeſaid, yet to come of and in 
e the tenements aforeſaid with the appurtenances, and 
E in what manner you ſhall have executed this our writ, 
d make appear to our juſtices at Veſiminſter, on the 
d morrow of All Souls, and have there this writ. 
'S Witneſs Alexander Lord Loughborough, at Weſtminſter, 
£ the 29th day of Zuly, in the twenty-third year of 
0 our reign, | 


e George, 
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Writ of poſ- 
le ſñon, and h, fa, 
'or coſts, 


Hab. fac poff. 
has relation to 
us teſſe, though 
not actually ſued 
out till after the 
leſſor of plain- 
tiff's death, yet 
in is regular. 


Warrant, 


The writ of 
pofi- ſon will 
ſerve for a real 
Tenants 


Retraxit, 


Atternment, 


Cieament. 


George, Cc. (to the end of the writ of poſſeſſion, 
as far as the return day), then ſay, We alſo com- 
mand you, That of the goods and chattels of the 
faid C. D. in your bailiwick, you cauſe to be made 
261. which were adjudged to the ſaid John Doe, by 
the conſideration of our ſaid court, for his damages, 


which he had ſuſtained by reaſon of the treſpaſs and 


ejectment aforeſaid ; and have you the ſaid monies 


before our juſtices at /Y2Amnſler, at the ſaid time, 
to render to the ſaid Fohn Doe, for his damages 
aforeſaid, whereof the ſaid C. D. is convicted; and 
have there this writ, Witneſs, Ce. 

The writ of poſſeſſion has relation to its ee, 
though it be not actually fued out till after the 
death of the leſſor of plaintiff; yet if teſted before 
his death, it is regular. 4 Burr. 1371. The legal 
relation to the day of the 1%, is proper to be ſup- 
ported in maintenance of a writ of poſſeſſion, on a 
judgment in ejectment. bid. 

To be ingroſſed on a 25. 6d. ſtamped parchment, 
and ſigned with the prothonotaries, pay 1s. 8d, 
ſeal 74. ; no præcipe is requiſite. 

The ſheriff grants a warrant on this writ; pay 
25. 44. and he will put the leflor of the plaintiff in 
poſſeſſion. | ö 

The above writ will ſerve where there is a judg- 
ment againſt a real defendant, only inſert the 
name. p 

Frequently the defendant, after entering into the 
common rule, wiſhes to withdraw his plea, and 
confeſs the action; in that caſe you mult enter a re- 
traxit, or a relicta verificatione on the roll, Yide 
Retraxit. | | 

The tenants very frequently, to ſave the expence 
of ſneriffs poundage and officers fees, attorn tenants 
to the leſſor of the plaintiff; in that caſe, make 
fuch attornment cn a piece of paper, thus (naming 
the cauſe) : 

„Be it remembered, that we whoſe names are 
« hereunder written, being the ſeveral tenants in 
„ poſlcflion 
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« poſſeſſion of the premiſes belonging to F. G. 
« {ituate and being in the pariſh of, &c. do here- 
&« by ſeverally attorn tenants to A. B. of, &c, 
« gentleman (the lefſir of the plaintiff in the above 


„ cauſe), for ſuch parts of the ſaid premiſes as are 


in our reſpective poſſeſſions; and we, each, and 
ce every of us, have this dey ſeverally paid to the 
& ſaid A. B. the ſum of 15s. upon ſuch attornment, 


& on account, and in part of the rent due, and to 


« become due from us ſeverally and reſpectively, 
ce for and in reſpect of the ſaid premiſes ; and we 
„ do ſeverally and reſpectively become tenants 
„ thereof to the ſaid 4. B. from the 25th day of 
« arch laſt paſt; as witneſs our hands, this 
6 day of 1783.” 
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George, &c. To the ſheriff of Middleſex, greet- Writ of poſ- 
ing: Whereas A. A. lately in our court, before feſfon on two 


our juſtices at //efmin/ter, by the conſideration of 


ſeveral demiſes. 


the ſaid court, recovered againſt R. R. late of, &c. Pay figning 8d. 


ys . 2 per ſheet for each 
his term yet to come of and in five meſſuages, and demiſe, after the 


one acre of land, with the appurtenances, in the 
pariſh of Saint Luke in your county, which J. H. on 
the firſt day of October, in the twenty-third year of 
our reign, at the pariſh of Saint Lute aforeſaid, de- 
miled to the ſaid A. To have and to hold, the tene- 
ments aforeſaid, with the appurtenances to the ſaid 
A. and his aſſigns, from the day of 

then laſt paſt, to the full end and term of five years, 
then next following, and fully to be complete and 
ended ; by virtue of which demiſe, the ſaid 4, en- 
tered into the ſaid tenements with the appurtenances, 
and was poſſeſſed thereof; and the ſaid 4. being ſo 
poſſeſſed thereof, the ſaid R. afterwards (that is to 
ſay) on the ſaid firſt day of Odlober, in the twenty- 
third year aforeſaid, with force and arms (that is to 
Jay), with ſwords, ſtaves, and knives, at the pariſh 
of Saint Luke aforeſaid, in your county, entered into 
the ſaid tenements, with the appurtenances, which 
the ſaid F. H. demiſed to the ſaid A. in manner 


aforeſaid, for the term aforeſaid, which is not yet 


expired, and ejected the ſaid A. out of his ſaid 
| ; farm : 
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ad demiſe, farm: And whereas, the ſaid A. lately in our ſame 
court, before our juſtices at Meſiminſter, by the 
conſideration of the ſaid court, recovered againſt 
R. R. his term yet to come of and in five other 
meſſuages, and one other acre of land, with the ap- 
purtenances, in the ſaid pariſh of Saint Luke, in 
your county, which J. M. on the day of 
in the twenty-third year of our reign, 
at the pariſh of Saint Luke aforeſaid, demiſed to the 
ſaid A. To have and to hold, the ſaid laſt mentioned 
tenements, with the appurtenances, to the ſaid 4. 
and his aſſigns, from the goth day of September then 
laſt paſt, to the full end and term of fix years, then 
next following, and fully to be complete and ended ; 
by virtue of which laſt demiſe, the ſaid A. entered in- 
to the ſaid laſt mentioned tenements, with the ap- 
purtenances, and was poſſeſſed thereof; and the 
ſaid A. being ſo poſſeſſed thereof; the ſaid R. 
afterwards, to wit, on the ſaid day of 
in the ſaid twenty- third year, with force and 
arms (that is to ſay), with ſwords, ſtaves, and knives, 
at the ſaid pariſh of Saint Luke, in your county, en- 
tered into the faid laſt- mentioned tenements, with the 
appurtenances which the ſaid J. M. demiſed to 
the ſaid A. in manner aforeſaid, for the term afore- 
ſaid, which is not yet expired, and ejected the ſaid 
A. out of his iaid farm laſt mentioned. Therefore 
we command you, that without delay, you cauſe the 
ſaid A. to have his poſſeſſion of his ſaid ſeveral 
terms yet to come, of and in the ſeveral tenements 
aforeſaid, with the appurtenances; and that you 
certify to our juſtices at Veſtminſter, on the morrow 
of the Purification, in what manner you ſhall have 
executed this our writ; and have you there this 
writ. Witneſs Alexander Lord Loughborough, &c. 
Proceeding un- That in all caſes between landlord and tenant, 
. &« as often as it ſhall happen that one half year's 
If half a year's. tent ſhall be in arrear, and the landlord or leſſor 
| I arcear, hath a right by law to re-enter, for non-payment 
On o thereof, Jandlord ſhall and may, without any 
re-:ater he may, ** formal demand or re- entry, ſerve a declaration in 
| ejectment 
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ſaid declaration was ſerved, and that no ſufficient 
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ejed ment for the recovery of the demiſed pre- without any for · 
miſes; or in caſe no tenant be in actual poſſeſſion, Ma! (minds, 
then to affix the fame upon the door of any de- ons, yogi l 
miſed meſſuage; or in caſe ſuch ejectment ſhall 

not be for the recovery of any meſſuage, then 

upon ſome notorious place of the lands, &c. 

comprized in ſuch declaration; and ſuch affixing 

ſhall be deemed legal ſervice, which ſhall ſtand 

in the name and place of a formal re-entry ; and 

in caſe of judgment againſt the caſual ejector, or 

nonſuit for not confeſſing leaſe, entry, and 

ouſter, it ſhall be made appear to the court, 

where the ſuit is depending by affidavit, or to be 

proved upon the trial, in caſe the defendant ap- 

pears, ** that half a year's rent was due before the fand affidavit to 
diſtreſs was to be found on the demiſed premiſes, 
countervailing the arrear then due; and that the 

leſſors or leſſor in ejectment had power to re-en- 

ter, then the leſſor ſhall recover judgment, and 

have execution; which if the leſſee ſuffer, If leſſor re- 
without paying the arrears and coſts, and with- oO 
out filing a bill in equity, to be relieved within pay arrears and 
fix months, he ſhall be barred from all relief, _ — 3 
other than by writ of error; and the leſſor ſhall necks, wh N 
hold the premiſes diſcharged from the leaſe; but barred, 

if the tenant or leſſee tender to the leſſor, or 

bring into court the rent in arrear, together 

with coſts, all further proccedings ſhall ceaſe : 

and if the leſſee be relieved in equity, he ſhall en- 

joy the demiſed premiſes, according to his leaſe, 

without obtaining a new one. V. B. This is 

not to bar the right of a mortgagee, who may 

pay the rent in arrear within {iz months, and 

colts. 

If the leſſee file a bill in equity for relief, he If leſſee file bill 
muſt bring into court in forty days after the leſ- he m_ _—_ 
ſor's anſwer, ſo much as he ſhall ſwear to be „ 
due, over and above the coſts, there to remain - 


till hearing.” bid. ſect. 3. 
Provided, 
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Proviſoe. Provided, if the tenant ſhall before the trial pay 
| or tender to the leſſor, &c. or pay into court all the 
rent, with coſts, further proceedings ſhall ceaſe, 
| Sect. 4. 
conſtruction of The true conſtruction upon this act is, to take off 
the act reſpe- the landlord the inconvenience of his continuing 
ing the landlord. al yays liable to an uncertainty of poſſeſſion (from 
its remaining in the power of the tenant ta offer him a 
compenſation at any time, in order to found an appli- 
cation for relief in equity), and to limit and confine 
the tenant to fix calendar months after execution 
granted for his doing this; or elſe that the land- 
lord ſhall from thenceforth hold the demiſed pre- 
miſes diſcharged from the leaſe. 1 Burr, 614. 
Tenant may ap- Tf the tenant is ſerved with a declaration in eject- 
py to pen rent ment upon this act of parliament, he may apply by 
ſummons to ſtay proceedings, upon payment of the 
rent and coſts to be taxed; and if he tender the 
rent before ejectment delivered, court will ſtay pro- 
: ceedings with colts. 2 Rep. Black. 746. 
232 1 The ejectment is prepared as before (it is not 
POTN neceſſary to ſeal a leaſe), laying your demiſe after 
the rent became due, which is generally !wenty days 
after the quarter ended; after ſervice thereof, the 
following affidavit is neceſſary, naming the cauſe: 
Aﬀidavittomove J. K. the leſſor of the plaintiff in this cauſe, and 
for judgment, . B. of, &c, Gentleman, ſeverally make oath and 
ſay; and firſt this deponent J. B. for himſelf ſaith, 
That on the day of laſt paſt, and 
for ſeveral days before, the meſſuage in the annexed 
declaration of ejectment mentioned, was fhut up, 
and there being no tenant in the poſſeſſion thereof, 
he this deponent did, on the day of 
laſt, affix a copy of the ſaid declaration in eject- 
ment hereto annexed, and the notice thereunder 
written, upon the door of the ſaid meſſuage, late in 
the tenure of the ſaid A. B. And this deponent 
7. B. for himſelf ſaith, That before ſuch declaration 
in ejectment was affixed as aforeſaid, there was due 


to him as landlord of the ſaid premiſes, from the ſaid 
9 A. B. 
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A. B. the tenant thereof, the ſum of 141. for half 
a year's rent, upon and by virtue of a certain inden- 
ture of leaſe made between this deponent of the one 
part, and the ſaid A. B. of the other part; and 
that no ſufficient diſtreſs was then to be found upon 
the premiſes, countervailing the arrears of rent then 
due to this deponent : And this deponent further ſaith, 
That he had, at the time of affixing of the ſaid de- 
claration in ejectment upon the door of the faid 
meſſuage, power to enter on the ſame, for the non- 
payment of the rent ſo in arrear as aforeſaid, | 

It appears in Rep. & Caf. of Pratt. C. B. 68. — 
That the affidavit required in this caſe is in ſub- — 
ſtance as follows, That declaration was fixed up- to make. 
on ſuch a place, being the moſt notoriaus part of the 
« premiſes in queſtion (there being no perſon in poſſeſſion 
«© on whom the declaration could be legally ſerved), 

„ that half a yeur's rent was then due from the late 
« tenant; that no ſufficient diſtreſ was to be found 
„ upon the premiſes, to anſwer the arrears then due; 
„that the late tenant held ſuch premiſes by vi e of a 
&« leaſe from the leſſor of the plaintiff, and that therein 
„ 1s contained a clauſe of re-entry for nonpayment of 
« that rent.” Prat. Reg. C. B. 158. | | 

You move upon this affidavit as before, for judg- How to more 
ment againſt the caſual ejector, pay ſerjeant's fee fer Jud. 
10s. 64. ; and if no appearance and plea, ſign judg- 
ment. 

But if the tenant appears, and pleads upon the xF tenant ap- 
trial, all the matters in the above affidavit muſt be pears and pl 
proved. 1 Burr. 614. oe " 
If anytenant holding at a rack rent, or where ,, of get 
rent reſerved ſhall be three-fourths of the yearly ting — 
value, who ſhall be in arrear for one year's rent, where tenant 
„ ſhall deſert the premiſes and leave the ſame, fo „ 
as no ſufficient diſtreſs ean be had, two juſtices of ee ſuper 
the peace ¶ having no intereſt in the premiſes], at the leaves the pre- 
* requeſt of the landlord, may go and view the miſes untenant- 
„ (ame, and affix on the moſt notorious part of the 
“ premiſes notice in writing, what day (at the 
* diftance if fourteen days at leaſt) they will return to 

e take 
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ec take a ſecond view thereof; and if on ſuch ſecond 
„view, the tenant, or ſome perſon on his behalf, 
© ſhall not pay the rent in arrear, and there ſhall 
«© be no ſufficient diſtreſs, the juſtices may put the 
% Jandlord into poſſeſon, and the leaſe thereof to 
« ſuch tenant, as to any demiſe, ſhall be void.“ 
Stat. 11 Geo. 2. c. 19. | 
Of proceeding The mortgagee, having a right of entry, and the 
IR premiſes tenanted, may ſerve an ejectment on the te- 
nos a mort- nants as before; but if the premiſes are vacant, he 
muſt ſeal a leaſe thereon, in order to nominate a 
plaintiff, who is to be turned out by a defendant, as 
mentioned before; and the proceeding is exactly the 
ſame, 
If an ejectment By Stat. 7 Geo. 2. c. 20. It is enacted, © That 
is brought by = ©© 10 here an ejectment is brought by a mortgagee to recover 
— & the Polſeſſion of morigage premiſes, if the perſon who 
| apply, &c. &« has right to redeem, ſhall appear and pay to the 
&« mortgagee or bring into court, the principal antere/t 
« and coſis, to be computed by the proper officer, he ſhall 
« be diſcharged from the mortgage ;, and the court ſhall, 
& by rule, compel the mortgager 10 reconvey the pre- 
« miſes, and to deliver up all deeds relating to the tith 
&< of the ſame.” 
A judge's order A judge's order may be had for this purpoſe, 
will do. Barnes 177.; and the prothonotary is to make all 
juſt deductions and allowances on paying of the 
mortgage. Barnes 176. 
Where there are When there are two or more mortgages, the court 
— will not ſtay proceedings and compel a redemption 
will not compel Of the firſt mortgage only, upon the payment of the 
a redemption of principal intereſt and colts on that mortgage, with- 
nee out paying the reſt. 2 Black, Rep. 726. 
Final judgment At which day cometh here as well the ſaid John 
—_ Kon for Doe as the ſaid A. by their attornies aforeſaid ; and 
Lünen upon this the premiſes being here ſeen, and fully un- 
derſtood by the juſtices here, it is conſidered, That 
the ſaid John Doe recover againſt the ſaid A. his term 
aforeſaid yet to come, of and in the tenements 
aforeſaid, with the appurtenances, and his damages 
aforeſaid, aſſeſſed by the ſaid jury in form 2 
5 an 
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and alſo 131. 19s. adjudged to the ſaid John, by the 
court here, by his aſſent, by way of increaſe; which 


damages amount in the whole to 16/,; and that the 
ſaid A. be taken, Sc. And upon this the ſaid John Hab. fac, poſſeſſ. 


Doe prays the writ of our Lord the King, to be di- prayed- 
rected to the ſheriff of the county aforeſaid, to cauſe 

him to have his poſſeſſion of his ſaid term, yet to 
come, of and in the ſaid tenements with the appur- 
tenances ; and it is granted to him returnable here, 

from the day of Eafter in fifteen days, &c. 

Enter on the roll as far as to the end of the iſſue, Judgment in 
then ſay, At which day before our ſaid juſtices 1 _ 
Meſiminſter came the parties aforeſaid by their attor- Se e 
nies aforeſaid, and the ſheriff did not ſend the ſaid plea and cofts 
writ, nor did he do any thing thereupon ; and here- _— — 
upon the ſaid C. D. by his ſaid attorney, comes and rar FE 
relinquiſhes his averment by him in pleading above 
pretended, and ſays, That he cannot deny the ſaid 
action of the ſaid Jahn Doe, nor but that he is guilty 
of the treſpaſs and ejectment aforeſaid, in manner 
and form as the ſaid John Doe hath above thereof 
complained againſt him; and the ſaid John Doe 
further ſaith, and acknowledges, That he hath ſuſ- 
tained damages, by reaſon of the treſpaſs and eject- 
ment aforeſaid, beſides his coſts and charges by him 
laid out about his ſuit in this behalf to 1s. and no 
more z and becauſe the ſaid C. D. doth not deny the 
ſame, but admits the allegation to be true, the ſaid 
John prays judgment, and his damages fo acknow- 
ledged in form aforeſaid, together with his coſts and 
charges aforeſaid, may be adjudged to him, c. 

Therefore it is conſidered, That the ſaid 7:hn Doe Judgment fignea 
recover againſt the ſaid C. D. his term aforeſaid, yet — 
to come of and in the tenements aforeſaid, with the 
appurtenances, and the ſaid 1s, damages in form 
aforeſaid acknowledged, and alſo 71. 105. for his 
colts and charges by him laid out and expended 
about his ſuit in this behalf, adjudged to the faid 
Fehn by his conſent, by the court here, which ſaid 
damages, coſts, and charges, in the whole, amount 
to 71, 115. and that the ſaid C. be taken, &c. And 
1 the 
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How to recover 
tnem, and from 
nat time, and 
in whole name 
„ction to be 
brought. 


Proof required | 


in ſuch action. 


Peſne Pꝛolits. 


the ſaid J%n prayeth the writ of our faid Lord the 
King, to cauſe him to have his poſſeſſion of the 
term aforeſaid, yet to come, of and in the tenemenis 
aforeſaid, with the appurtenances, and it is granted 
to him returnable here, in fifteen days of Ea/ler, 

Proceedings in ejectment ſhall ſtay till the coſts of 
a former ejectment be paid; although in ſuch former 
ejectment, the leſſor of the plaintiff never entered in- 
to the conſent rule. 2 Black. Rep. 904. 

Proceedings in ejectment ſtaid the day before the 
trial (after a long delay), till coſts of a former 
ejectment paid. Ibid. 1158. And the like, when 
brought by a fraudulent affignee (under the in- 
ſolvent debtors act) of the former leſſor of the 
plaintiff, 161d, 1180. | 


Mejne Profits. 


If judgment is obtained in ejectment, bring an 
action for the meſne profits; and as it is conſequen- 
tial to the recovery, it may be brought either in the 
name of the nominal plaintiff, or in the name of 
the leſſor of the plaintiff, and in either ſhape, it is 
equally his action, againſt the tenant in poſſeſſion, 
to recover the. value of the profits, unjuſtly received 
by the tenant, in conſequence of the ouſter com- 
plained of in the ejectment; for after a recovery in 
ejectment, the tenant is eſtopped from controverting 
the plaintiff's title, in a ſubſequent aCtion for the 
meſne profits, provided the plaintiff only proceeds 
for meſne profits, from the time of the ouſter com- 
plained of in ejedtment; but if he proceed for ante- 
cedent profits, he muſt prove his title to the premiſes, 
from whence they aroſe to ſhew his right to receive 
them. 2 Burr. 668. 

In order to prove the plaintiff's title, it is only 
neceſſary to produce the copy of the judgment in 
ejectment, where the judgment is after verdict, to- 


gether with the attorney's bill ; but if by default, 
7 then 


0 
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then a writ of poſſeſſion executed is neceſſary ; and a 

learned author fays, That the litter does not ſeem 

requiſite ; for if the tenant be concluded by the judg= 

ment in ejectment, from controverting the plaintiff's 

title, he is conſequently concluded from controvert- 

ing his poſieſſion, becauſe his poſſeſſion is part of his 

title As to the value of the meſne profits, they muſt 

be proved ; but in eſtimating that value, the jury jury are not 
are not confined to the mere rent of the premiſes, for c to mere 
they may give whatever damages they think proper, e 
though the defendant may plead the ſtatute of limit- 

ations, and by that means protect himſelf from all 

but the laſt ſix years. 3 Viſſ. 121. 2 Burr, 267. 

Bull ni. pri. 88. 

And in caſe an action is brought by the nominal 1f 2 by 
flaintiff, the court, on application, will ſtay the pro- A way 
ceedings thereon, till ſecurity is given for coſts, 16d. gy the proceeds 

ings till ſecurity. 

If one tenant in common recovers in ejectment Tenants in com- 
againſt another, he may have an action for the meſne mon may have 
profits. 3 I/ilſ. 118. | e 

The defendant cannot pay money into court in an Cant pay mo- 
atlion for meſne profits. 2 Will. 115. nts: 

In an action for the meſne profits, brought pend- —_ — the 
ing a writ of error on the ejectment, plaintiff may pensiag a uit 
proceed to aſcertain his damages, and to ſign his of error. 
judgment; but Cur. will ſtay execution thereon, 
till the writ of error on the judgment be deter- 
mined. Rep. & Caf. Praft. C. P. 46. 

On motion in the treaſury, that defendant might Defendant held 
be held to bail upon affidavit in an action for meſne to bail for the 
profits, the judges ordered defendant Motteram to nome Tore 
be held to bail for 5007. but would not order the 
other defendants to be held to bail, they being only 
his under tenants. Pra#?. Reg. C. P. 62. 

In ejeltment, a writ of habeas corpus is the proper How to remove 
procels to remove the plaint (under which the de- 8 p 
fendant muſt appear in this court, and enter into Mayor's court, 
the common rule, and plaintiff muſt declare de no- London, 
vo), and not a writ of ceriiorari, as in replevin, 

LI 2 whereby, 
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Bankrupts im- 
priſoned after 


Melne Pzofits, 


whereby, after the record removed, the parties are 
to proceed upon it, and not to begin de novo. 
Barnes 441. Highmore v. Barlow. 


SWankrupts. 


F any bankrupt who ſhall have obtained his or 
her certificate from the acting commiſſioners, 


certificate allow- and ſuch certificate ſhall have been allowed and 


ed, how to be 
diſcharged. 


confirmed, as by this act is directed, ſhall be taken 
in execution, or detained in priſon, on account of 
any debts due or owing before he or ſhe became 
bankrupt, by reaſon that judgment was obtained 
before ſuch certificate was allowed and confirmed, 
it ſhall and may be Jawful for any one or more of 
the judges of the court wherein judgment has been 
ſo obtained againſt ſuch bankrupt, on ſuch bank- 
rupt's producing his or her certificate, allowed and 
confirmed, to order any ſheriff or ſheriffs, bailiff or 
officer, gaoler, or keeper of any priſon, who hath 
or ſhall have any ſuch bankrupt in his cuſtody, by 
virtue of any ſuch execution, to diſcharge ſuch 
bankrupt out of cuſtody an ſuch execution, with- 
out payment of any fee or reward; and ſuch ſhe- 
riff, &c. is and are hereby required to diſcharge 
ſuch bankrupt out of his cuſtody accordingly, and is 
indemnified from any action for an eſcape for ſo 


doing. 5 Geo. 2. c. 30. ſ. 13. 


How to diſcharge If the bankrupt is in cuſtody before his certifi- 


a bankrupt, 


cate is ſigned, and afterwards it is allowed, apply 
to a judge, at his chambers, for a ſummons to ſhew 
cauſe why he ſhould not be diſcharged, he having ob- 


tained his certificate ; which upon producing, and an 


affidavit (if the attorney does not attend for the 
plaintiff) of the debt having accrued before he be- 
came a bankrupt, the judge will grant an order 

upon the 7hird ſummons, 
The 
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The court will not diſcharge a bankrupt on a If commiſſion 
common appearance, when the commiſſion appears appears — 
to have been groſsly fraudulent, viz. the defendant ——— 
lived in Ruſſel Street, Bloomſbury, and the commiſ- 
ſion deſcribed him as of the pariſh of Saint Faith the 
Virgin, in London, 2 Black. Rep. 725. 

Bail; if the bankrupt has his certificate allowed, 
may apply to be exonerated by ſummons, without 
rendering the principal, before return of ſecond ſci. 
fa. Barnes 104. 

But if the bankrupt be in cuſtody at the ſuit of Cannot be dif- 
the king, on an extent, he cannot be diſcharged charged from an 
therefrom. 1 Ati. 220. MI 

A bankrupt was taken upon an attachment for A bankrupt in 
not performing an award; after which he became cvſtody, _—_—_ 
bankrupt, and obtained his certificate; and upon — 
motion for his diſcharge he was oppoſed, becauſe formance of an 
the bankruptcy does not purge a contempt ; but _—_ 
the court held, that this was a demand for which ing Bis certifi« 
an action of debt will lie; and the act ſays, he ſhall cate. 
not be arreſted, &c. for any debt due before the 
bankruptcy, It would be hard to keep him in cuſ- 
tody when the duty was diſcharged ; and therefore 
he was diſcharged. 2 Str. 1152. 

On motion to diſcharge a bankrupt out of exe- A*bankrupt diſ- 
cution, on the Stat. 5 Geo. 2. c. 30. it appeared, — 
that the debt was contracted before the bankruptcy, after his bank- 
and ſued for and recovered pending the commiſſion, rvptey, for a 
and before any certificate obtained; and the judg- t due . 
ment was afterwards affirmed on error, and coſts 
given on ſuch affirmance, The court diſcharged 
him as to all; for not having his certificate, he 
could not plead to the action; and theſe coſts were 
attendant on the original judgment, and cannot be 
conſidered as given for delay of execution, when it 
appears there ought to have been no execution, 
though no writ of error had been brought. 2 Str. 

1196, : 
Notwithſtanding a bankrupt cannot be diſ- If bankrupt in 
charged out of cuſtody upon an arreſt, before his {v*94y at the 


Ro . 4 g . ſuit of a ere- 
ceititicate is allowed, yet if the creditor prove his giror, who bas 


LI 3 debt proved his debt, 


ans  Bankrupts, 


he may petition debt under the commiſſion, the defendant may, by 
for plaintiff to petition, apply to the court of Chancery, for him 
alert. to elect, whether he will proceed at law, or take his 
debt under the commiſſion ; and though he does 
make his election, yet he may aſſent to, or diſſent 
from the certificate. I A7iins, 220. 


In Chancery, In the matter of A. B. a bankrupt, 


To the Right Honourable the Lord High es of 
Great Britain, 


The humble Petition of the ſaid Bankrufpt. 
Sh: weth, - 
"IA AY That a commiſſion of bankrupt, on the day 
plaintiff io elect. of 1782, was iſſued under the great ſeal 
of Great Britain, againſt your petitioner, directed 
to V. 5h H. H. H. R. H. C. Eſquires, and R. H. 
Gentleman. | 
1 hat J. C. of in the county, of 
weaver, a creditor of your petitioner, 
did prove, at one of the meetings under the ſaid 
commiſſion. a debt due to him from your petition- 
er, io the amount of 150/, 

That the ſaid 5. C. lately iſſued out of his Ma- 
jeſty's court of Common Pleas, againſt your petition- 
er, a writ of cafias ad reſpondendum, returnable on 
the 7 rw of All Souls, and cauſed your petitioner 
to be arteſted for the ſaid ſum of 150. ſo proved 
under the ſaid commiſſion. 


& Your petitioner, therefore, moſt humbly 
* prays your Lordſhip, to order the ſaid 
„ F. C. forthwith to make his election ei- 
ther ſolely to proceed at Jaw againſt your 
« petitioner, or take his ſaid debt under the 
& ſaid commiſſion: And that in caſe he 
& ſhould elect to take the ſaid debt under 
& the ſaid commiſſion, that then your 
& Lordſhip will be pleaſed to order the ſaid 


&« 7, C. to releaſe Fore petitioner from the 
« ſaid 
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& ſaid action, at his own cofts and charges; 
or that your Lordſhip would be pleaſed 
to grant your petitioner ſuch other relief 
in the premiſes as to your Lordſhip may 
“ ſeem meet. | 

& And your petitioner ſhall ever pray, &c.“ 


The petition is to be ingroſſed on a treble ſix- How to proceed 
penny ſtampt paper, and left at the bankrupts of- vpon this peti- 
fice, Clement's Inn, with a fair copy for the chan- . 
cellor, upon plain paper. When he has anſwered 
it, ſerve copy on the plaintiff's attorney (and his 
clien', I think, would be beſt); make affidavit 
thereof, and alſo let the defendant make affidavit 
that the plaintiff has proved the debt under the 
commiſſion, and that he does not ftand indebted to 
him in any other ſum. Upon the hearing of the 
petition, get ſolicitor under the commiſſion to at- 
tend with the proceedings; pay him 20s. 

Having now ſhewn how the bankrupt may be Relief of bail in 
releaſed, it may be neceflary to ſtate the relief of caſe of no ſur- 
his bail, in cale they have not ſurrendered him “nder. 
prior to the gaining his certificate ; and what will 
not diſcharge him from other debts, by reaſon of 
his certificate. - 

If the certificate is obtained before the bail are When bail are 
fixed, they ſhall be diſcharged; but if they are fixed fixed. 
before the certificate is obtained, they remain liable. 

2 Black, Rep. 811. 

But if an action is brought upon a bail bond Certificate will 
againſt the bankrupt himſelf, though he is diſ- be tene the 
charged from the original debt by his certificate, pr as 
yet he is not from this; for the court ſaid, that this bond, 
was a new debt, and diſtinct cauſe of action, and 
therefore refuſed to relieve the bankrupt, and or- 
dered the ſheriff to pay the money to the plaintiff, 

Cickerill v. Owflon, 1 Burr. 436. , 

But court ſaid, the certificate ſhall diſcharge pro- 
ceedings depending againſt bail, in an action upon 
the old debt, who are not already fixed, bid. 

L 14 A. 
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Debt and cofts A. becomes bail for B. on a promiſe of indem- 
paid for a bank- nity, The bail-bond is aſſigned, and judgment 
mm lt of indemoi. had in an action thereon, againſt 4. who brings 
ty is not covered error in the Exchequer, B. becomes a bankrupt, 
by the commiſ- Judgment againſt A. in the Exchequer, who brings 
ee ar error in parliament, which is nonprofled, and then 
after the bank- he pays debt and coſts. The damnification does 
coptey. not accrue till that payment, and is not covered by 

the commiſſion and certificate; but an action lies 

for J. againſt B. the bankrupt, on his promiſe of 

| indemnity. 2 Black. Rep. 794. | 

Bankrupt going An uncertihcated bankrupt going beyond ſea, 


* 2 0 and refuſing to aſſiſt his aſſignees in getting in, his 
ufing to alli 5 - . 
his editors io debts, is guilty of nonconformity, and cannot be diſ- 


get in his debts, charged under the inſolvent debtors act. Ibid. 1188. 
not intitled to be diſcharged under the Inſolvent Act. | 
Creditor is in- A creditor who obtains a verdi before the com- 
tes 16 2 miſſion, is entitled to prove his coſts as well as his 
ee debt, though judgment not ſigned till after the 
commiſſion, tho! commiſſion iſſued. And having proved his debt, 
e and otherwiſe acted under the commiſſion, has 
the commiſſion made his election, and ſhall not afterwards reſort to 
iſued. the bankrupt's bail. bid. 1317. 
Defendant pro. Debt was brought on bond payable by inſtal- 
eee, ments, ſome of which were not pay able till after 
e, diſcharge f 
on a common the bankruptcy. Queſtion, Whether this be a 
appearance, the debt diſcharged by the certificate, or not? After 
pond being #or- the firſt default of payment, the bond is forfeited, 
commiſſion if-= and the penalty is the debt in Jaw. The court 
ſued. will not enter nicely into the matter of bail or no 
bail. Axle for common appearance. Barnes 101. 
Vide my Inſtruct. Cler, in B. R. p. 450. 
Where there is The defendant, ↄth May 1734, was bail in er- 
m n eee ror; 25th October following he committed an act of 
ee N bankruptcy, and after got his certificate. On 12th 
error and affirm- November judgment affirmed ; and to an action on 
3 * dil- the recognizance he pleaded his certificate, And it 
8 was held he was not diſcharged ; for it was a con- 
tingent debt, for which the plaintiff could not come 
in under the commiſſion, the Stat. 7 Geo, I. c. 51. 


only 


Bankrupts. =_ 


only letting in thoſe where the payment was cer- 
tain, though future. 2 Str. 1043. 

No debt can be barred but what was a debt con- pebt, when not 
tracted with certainty before the act of bankruptcy, barred, 
3 Wilſ. 17. | 

An annuity bond, if forfeited before the bank- Annuity bond, 
ruptcy, ſhould be valued and proved under the com- CO beter 
miſſion. If not forfeited till after, it cannot be 5 
proved; and the obligor may be taken in execution 
on a judgment thereon. Bond given 18th January 
1770; 18th March 1775, commiſſion iſſued; 15th 
Fuly 1775, the certificate was allowed; a quarter 
became due the 18th of April 1575 ; the annuity 
was regularly paid to the 18th of Fanuary 1775 ; fo 
that the bond, in fact, was never forfeited, 2 Black. 

Rep. 1106. 

A bill of exchange drawn on and accepted by A. When he is not 
but not due, nor paid, till after the drawer was de- fil of erchange. 
clared a bankrupt, the defendant not diſcharged by 
the commiſſion of bankruptcy, Lid. 8 39. 
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Proceedings againſt Priſoners, 


F any perſon is in cuſtody of the warden, or Caveat in theſe 
keeper of any other priſon, it will behove the proceedings. 
practiſer to take care, and obſerve the rules laid | 
down, in the ſtricteſt manner, in proceeding againſt 
him; otherwiſe the leaſt lach in the world will de- 

prive his client of the cuſtody of the priſoner, as 

the law pays the higheſt regard to the liberty of the 

ſubject, and moſt likely may be of diſagreeable con- 

ſequence to himſelf, ſince the courts have deter- 

mined, that an attorney is liable to make ſatisfaction 
to his client for neglecting to charge a priſoner in 
execution, though it appeared rather for want of 
judgment, than negligence, 2 Wilf. 325. 

Formerly if any priſoner was in the cuſtody of How priſaners 
the Warden of the Fleet, the plaintiff, at whoſe ſuit —— — 
the priſoner ſtood charged, was obliged to brings erer. 

ſuch 


Pꝛziſonezs. 


ſuch priſoner to the bar of the court by habeas cor- 
tus, to declare againlt him, within certain times ap- 
poinied by the court, mentioned in the rule of 
H. 14 & 15 Car. 2. and if in the cuſtody of any 
ſheriff, the plaintiff was obliged, before he could de- 
clate againſt any ſuch priſoner, to iſſue a habeas cor- 
pus, to command the gaoler to bring the defendanc 
into court, in order to commit him to the cuſtody 
of the !Varden of the Fleet; but this being attended 
with great exjence, as well as inconvenience to the 
plaintiff, che leg flature thought proper to inter— 
fere, and theretore, by Stat. 4.3 5 WW. & M. c. 21. 
3 fe 2. it is enacted, Tha if a 'y defendant or defend- 
vering declaras ©* 71s be taken or "charged 5 in cuſtedy, at the ſuit of any 
tions againſt pri pen or perſons, uton any writ er to its, out of any 
foners. & of ihe courts at Wellminſter, und impriſoned or de- 
e tained in priſon, for want of jureties for their ap- 
6 fearance to the ſume ihe praint'ff or paint ts ih ſuch 
« writ er writs, may, before the end of the next term 
& after ſuch writ or proceſs ſhall be returnable, declare 
* aga n/i ch priſoner or priſoners in the court where ſuch 
& writ or writs bail iſſue, whereupon the ſaid priſoner 
« or priſoners ſhall be taken and impriſoned, or charged 
„in cuſtody, and may cauſe a true copy theres to be de- 
« /ivered to ſuch priſoner or priſoners, or to the goaler 
* er Keeper of the priſon, or gaoler in whoſe cuſtody 
fach priſoner fhall be or remain; to which declara- 
&« tion or declarations, the aid priſencr or priſoners ſhall 
« appear and plead ; and if ſuch priſoner er priſoners 
& Hall not appear and plead to the ſame. the plaintiffs or 

« plaintiffs in ſuch caſe ſhall have judgment, in ſuch 
e manner as if the priſoner had appeared in the ſaid 

& court, and refuſed ta anſwer or plead to ſuch decla- 

| & ration,” 

Copy of declara- That it ſhall and may be lawful for any perſon 
eee to c who ſhall have cauſe of action againſt any pri- 
ar affd vit ſoner of the Fleet, after filing or entering a de- 
made thereof, „ claration, to deliver a copy to ſuch defendant in 
N Ggn 4 any perſonal action, or to the turnkey or porter 
W of the Fleet priſon, and after a rule given to 
6 plead, to be out in eight my at moſt, after de- 
„ livery 
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« livery of ſuch copy of the declaration, and affi- 
« davit made of ſuch delivery, to ſign judgment 
ec againſt ſuch defendant, as if he had been charged 
6 at the bar of the Common Pleas.” 8 & 9g V. 3. 
c. 26. /. 13. 
Upon this act of parliament being made, the 
court thought proper to make the following rule re- 
ſpecting the declaration: | 
That no copy of any declaration be delivered xo gectaration 
& to any priſoner in cuſtody, beſore the day of the to be delivered 
e return of the proceſs upon which the defendant — 
& was taken or charged in cuſtody,” Eaſ. 5 W. 
& A. 

That no rule be given for the defendant in cuſ; No rule to ap- 
„ tody, to appear and pleas to any declaration pon. _ till 
e againſt him, until an affidavit be filed with the glad. Ws 
“ proper ſecondary, f the delivery of the copy of ſuch 
“ declaration, and of the time when, and the perſon to 
& whom the ſame copy was delivered, and a Copy of 
< the ſaid affidavit ſhall be produced “ to the pro- Now aiſpenſed 
4 thonotary before judgment ſigned, together with with, 

c a certificate from the proper officer, that no ap- 
< pearance is entered with him. 


If declaration be not entered or left in the of- xF declaration be 


& fice, before the end of the next term after the writ not entered in 
e or proceſs (by which the priſoner ſhall be taken or office, &c. 
„ charged in cuſtody) be returnable, and affidavit 

© made and filed in manner aforeſaid, befrre the end 

&« of twenty days next after ſuch term (Eaſter term ex- 

<< cepted), and within ten days after Eaſter term, the 

„ priſoner ſhall be diſcharged upon the entering of 

e his appearance, with the proper officer, by writ 

of ſuper ſedeas made by him according to the an- 

tient practice of this court.“ 


If any gaoler or keeper of a priſon having receiv- Gaoler not de- 


ed a copy of a declaration againft any priſoner in his !iv*"i9s declara- 


cuſtody, ſhall ſuppreſs the ſame, and not deliver it 48 
forthwith to ſuch priſoner, an attachment ſhall be 
iſſued againſt him. bid. 
If any defendant hath or ſhall render him or her- Defendant ſur - 
ſelf, or be rendered to the Fleet priſon in diſcharge of — 
| IS bail before de- 
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claration deli- his or her bail, at the ſuit of any plaintiff, where no 
2 3 further proceedings by declaration have been had 
within two gàgainſt ſuch defendant ſo rendered, before ſuch ren- 
terms, der, unleſs the plaintiff ſhall declare againſt ſuch 
defendant within two terms after ſuch render; ſuch 
defendant may be diſcharged out of cuſtody, by /u- 
perſedeas, to be allowed by one of the juſtices of this 
court, if cauſe be not ſhewn to the contrary by the 
plaintiff or his attorney, upon notice to either of 
them given by the defendant's attorney or agent, and 

affidavit made of ſuch notice. R. E. 8 Geo. 1. 
Plaintiff is not obliged to charge a priſoner in exe- 
cution the ſecond term after judgment, if he brings 
a writ of error, 2 i. 380. nor while a treaty ſub- 

ſiſts between the parties. 3 Will. 455. | 

If declaration But where a declaration has been delivered, or 
OY beg Judgment had againſt ſuch defendant fo rendering 
3 eee himſelf, or being rendered, before ſuch render, un- 


plaintiff to pro- Jeſs the plaintiff ſhall proceed to judgment upon ſuch 


ri ri" declaration delivered, within three terms after ſuch 
after, and charge render (the defendant having appeared), and charge 


de codant in ſuch defendant in execution within two terms after 


eee, e ſuch judgment obtained, the defendant may be diſ- 


judgment, charged, in like manner by ſuperſedeas, unleſs cauſe 
ſhewn upon the like notice and affidavit, Same 
rule, | 


The term in which the writ is returnable to be 
accounted one of the two terms. 
Muſt be ſerved, The declaration muſt be ſerved on a priſoner, or 
&c, after tender. left with the turnkey, though before ſurrender he 
appeared by attorney. 2 Black, Rep. 780. 


How to declare if the Defendant is already 
in the Cuſtody of the Warden of the 
Fleet. | 


og to declare, MAKE two copies of the declaration on treble 
= penny ſtamped paper, take ſame to the prothonotaries 


office, pay for the entry 25. a count, the clerk will 
mark 
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mark both copies; then deliver one of them to the 
turnkey, and at the ſame time aſk him if the defend- 
ant is his priſoner ; if he acknowledges the defend- 
ant in cuſtody. make an affidavit of the ſervice, and 
ſwear it before a judge, annexing the other copy of 
the declaration thereto. | 
London, to wit, Richard Fenn, late of London, The form of the 
merchant, was attached to anſwer Jahn Denn in a declaration. 
plea of treſpaſs on the caſe, and whereupon the ſaid 
John Denn, by S. C. his attorney, complains, For 
that whereas (as in 0ther caſes). | 
When the affidavit is ſworn, take it to the ſe- How to proceed, 
condaries office, and the ſecondary will give a rule 
thereon for the defendant to appear and plead, pay 
37. Iod. 


In the Common Pleas, 
| John Denn, Plaintiff, 
and | 
N Richard Fenn, Defendant. 

A. B. of, Cc. Gentleman, maketh oath and ſaith, The affidavit; 
That he did, on the day of | laſt 
paſt, deliver unto G. B. one of the turnkeys of the 
Fleet priſon, a true copy of the declaration hereunto 
annexed ; and the ſaid turnkey then acknowledged 
to this deponent, that the ſaid defendant was at that 
time a priſoner in the ſaid priſon of the Fleet. 

If the defendant does not plead (no demand is ne- If go plea, 
ceſſary) within the time, ſign judgment, and give 
notice of enquiry to the priſoner or turnkey, and 
proceed againſt him as in other caſes (excepting that 
he muſt be proceeded againſi to final judgment within 
three terms), See after the rule, E. 8. Geo. 1. 

But if you forget to ſign your judgment on the firſt Rule to plead 
rule given to plead, you may in the next term give — 22 
a freſh rule (no demand is neceſſary), and for want 
thereof ſign judgment, when the rule expires. 

After you have obtained final judgment, the pri- Muſt be charged 
ſoner muſt be charged in execution, within wo ar repaint 


terms next after ſuch judgment bad and obtained, ** the terms. 
3 term 
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cc term in which judgment is ſigned to be accounted 
cc one of the two terms.” R. E. 8 Geo. 1, Except 
defendant brings a writ of error, 2 Wilſ. 380; or 
while a treaty ſubſiſts between the parties, 3 J/11/, 
55. 

How to charge a Make out hobeas corpus ad ſatisfactendum upon 

priſoner 4 8 a 5s. ſtamped parchment, pay ſigning by the protho- 

Fleet. notaries 1s. 4d. ſeal 74. judge's allocatur 45. (which 
muſt be obtained before it is ſealed) ; take it to the 
clerk of the papers at the Fleet, four days before re- 
turn, pay 9s, 2d. it muſt be made returnable on a 
day certain, and the roll muſt be complete and filed; 
if not, Mr. Sherwood takes it to Veſiminſter for 
you ; if filed, go to the clerk of the treaſury, Mr, 
Stubbs, pay 25. and deſire it may be brought to the 
ſecondary; which being done, pay the warden's 
man Ics. 6d. for bringing up defendant, crier 15, 
ſecondary 10s. vix. 45. to prothonotary, and bs. for 
himſelf. | 

Fees on return. If he js returned with more cauſes than one, pay 

| ſecondary 3s. each cauſe, 2s. to prothonotary, and 

Is, for himſelf. | 


Hab. corp, to A habeas corpus ad ſatisfactendum may iſſue to the 


. angare warden of the Fleet, or the keeper of any inferior 

r roll indorſed _. . . . 

thereon, priſon of a liberty or franchiſe, returnable in court 
at a day certain, and the number roll of the judg- 
ment to be indorſed upon the writ by the attorney, 
who ſues it out; and ſuch writ ſhall be a good cauſe 
of detainer. R. Mich. 1654. 

On ſeveraljudg- If a defendant be brought into court upon a Ha- 

3 ſeparate pos corpus ad ſatisfaciendum he is to be charged in 

Corp. . . . 

execution upon that judgment only, on which the 
hab. corp. iſſued ; and if there be ſeveral judgments 
on which he is to be charged, a hab. corp. ad ſat. 
muſt be on each. 


_— — ww. 
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How to charge a Priſiner in the Fleet by 
Way of new Detainer. 


No copy of a declaration delivered at the Fleet by 2 * 
priſon againſt any priſoner there, ſhall be a ſufficient 3 1 
charge to hold ſu h priſoner to bail, or to retain bail, affdavit 
ſuch priſoner in cuſtody for want of bail, unleſs an muſt be made 
affidavit that the plaintiff's cauſe of action amounts _ ge ” 
to ten pounds or upwards, be firſt made and filed ans the fame in- 
in the proper prothonotaries office, and an indorſe- wee by the 
ment made by the ſaid prothonotary or his deputy, Pon 2 
upon ſuch copy of the declaration, ſignifying the declaration. 
ſum of money ſpecified; for which ſum ſo indorſed, N. B. This affi- 


bail ſhall be required, and for no more. X. Hil. davit muſt be 
ſworn before a 


8 Geo. 2. judge, if made 

T wo copies of declaration are prepared as before, in town. 
and an affidavit muſt be made of the delivery of ſuch 
copy, and filed within twenty days as before, 

But if the defendant is arreſted by proceſs iſſuing The plaintiff, at 
out of the court of Kirg's Bench, and in cuſtody for Whol fuit the | 
want of bail, removes himſelf by habeas corpus to the " nec 
Fleet priſon, and the plaintiff charges him in the make ſuch affi- 
Fleet with a copy of the declaration, he is not 9" 
obliged to make and annex an affidavit of the debt N. B But = 
as by rule, E. 8 Ges. 2. is directed, in regard there 9 
was an affidavit of the debt when the plaintiff took and affdavit of 
out the proceſs upon which the defendant was ar- the delivery filed. 
reſted; but if the declaration comes in as a new 
charge againſt a priſoner in cuſtody at the ſuit of 
another plaintiff, there the above rule muſt be ob- 
ſerved, Barnes 71. 


It a defendant in cuſtody on a King's Bench pro- If defendant in 
cuſtody on a 


ceſs be committed by this court, or a judge of this &. f. —_ 


court, to the priſon of the Fleet, before a declara- be committed to 
tion delivered, the plaintiff cannot declare againſt the Fleet before 
him in the King's Bench, without removing him to — 
. proceed, 
the priſon of that court by habeas corpus ad reſponden- 
dum; but he may declare againſt him in this court; 
and for default of declaring in due time, this court 
| may 
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How after decla- may diſcharge the defendant out of cuſtody. After 

ration. a declaration delivered, the action muſt be carried 
on in that court in which the plaintiff declared, 
though the defendant be removed to the priſon of 
another court, and the ſuper ſedeas for default of ſub- 
ſequent proceedings, muſt iſſue out of that court in 
which the plaintiff declared. | 
The prothonotaries mark the declarations, and 

| an affidavit muſt be made as before. 

How to proceed, Where a defendant was ſerved with copy of pro- 

aer defendaNt ceſs, but before declaration delivered, became a 

as been ſerved 6 - IK 

with a copy, and Priſoner in the Fleet, and the plaintiff entered an ap- 

afterwards ren- pearance for him, purſuant to the ſtatute, and left 

ders to the Fleet. à declaration in the office, and gave him notice of it, 
the court ſet aſide the proceedings, and held, that 
the declaration ought to have been delivered at the 
Fleet, | 

A priſoner on an A priſoner in cuſtody on an attachment for a con- 

» attachment,ca= tempt of the court, cannot be charged with- the de- 

not without a . a 

judge's order be Claration without leave of the court ; and the charg- 

declared againft. ing a defendant with a ca. /a. whilſt he was in cuſ- 
tody of the ſheriff of Middleſex on an attachment for 
a contempt of this court, has been held irregular 
therefore a judge's order is neceſſary. 

” taken on an If priſoner be taken upon an eſcape warrant, and 

© be geclacd is in cuſtody of the warden or other gaoler, he muſt 

againſt in two be declared againſt, before the end of the ſecond 

terms. term after his being ſo taken, otherwiſe he may be 

diſcharged, | 

A fogitive can- A fupitive ſurrendering himſelf to the Fleet under 

* declared the inſolvent act, is not a priſoner in cuſtody of the 

gainſt, : b 
warden, nor liable to be charged with a declaration. 
The priſoners who are liable to be charged muſt be 
ſuch as are priſoners upon meſne proceſs of execu- 
tion in a civil ſuit, A fugitive is a mere volunteer; 
he may come and go when he pleaſes; but by going 


he forfeits the benefit of the act. 2 Black, Rep. 
972. 


Hu 
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How to proceed if the Defendant be in Cuſ- 
tody in Newgate, Ludgate, or any other 
County Gaol, 


Ir the defendant be in cuſtody of any ſheriff, &c, 
at your ſuit, then make two copies of the declara- 


the gaoler, turnkey, or priſoner, and the other to 
annex to an affidavit of the delivery, to be filed with 
the ſecondary of the prothonotaries office, which 


muſt be filed before the end of rwenty days after the 


ſecond term (except after Eaſter term, and then In 
ten days) for no rule to plead can be given till affida- 
vit is made; take them to the prothonotaries office 
(pay for the entry 25. a count), who will mark them; 
then leave one with the gaoler or turnkey of the 
priſon, at the ſame time aſking him, if the defendant 
be a priſoner at the ſuit of the plaintiff, 


529 


If in Newgęate, 
Ludgate, or any 
other county 


tion on treble penny ſtamped paper, one to deliver to gol, 


R. G. of, &c. maketh oath, That he did, on the Aﬀidavit of de- 


13th day of June laſt, deliver a true copy of the decla- live. 


ration hereunto annexed unto Mr, JV. the gaoler (or 
Mr, F. B. the turnkey) of the gaol or priſon of the 
county of O. And the ſaid gaoler (or turnkey) then 
owned the ſaid defendant above-named, to be a pri- 
ſoner in the ſaid priſon ; and this deponent further 
ſaith, That the ſaid defendant was arreſted at the 
ſuit of the plaintiff, by proceſs ifſued out of this 
court, before the delivery of the ſaid declaration. 

N. B. The latter part of this affidavit by the rule 
of E. 5 V. & M. does not ſeem to be neceſſary. 


Upon filing your affidavit of the delivery with the On filing aff 


ſecondary, he gives a rule to appear and plead ; an 
if no appearance and plea, the prothonotaries clerk 
will ſign your judgment (having filed warrants of 
attorney), without having a copy of the affidavit of 
the delivery, or producing a certificate of appear- 
ance not entered, that now being diſpenſed with, 
And N. B. no demand of plea is neceſſary againſt a 
priſoner. 
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If defendant in 


cuſtody not at 
your ſuit, how 
to proceed. 


It priſoner te- 
move to the 


King's Bench, 


Pulo ners. 


But if the defendant be not in cuſtody of the ſhe- 
rift, Sc. at your ſuit, then, in order to detain him, 
you mult make affidavit of the debt, and ſue out a 
capias for that purpoſe, and ſend to the ſheriff, who 
will make out his warrant thereon to the gaoler to 
detain him; and proceed afterwards as before. 

Ik a priſoner in the Fleet be charged with a de- 
claration in this court, and he afterwards removes 


from Fleet, after himſelf to the King's Bench by ha, corp. the plaintiff 
declaration, how may proceed to judgment againſt him in this court; 


to proceed , 


When to appear 


Declaration de- 


hivered before 


menſem Paſchæ 


and in order to charge him in execution, muſt bring 
a ha. corp. ad ſatisfaciendum, directed to the marſhal, 
to bring him before this court, 

Having now ſhewn how a priſoner is to be de- 
clared againft and detained anew, it will now be 
requiſite to ſhew, when they are to appear and plead, 
if they mean to make a defence, which is too often 


the caſe to create expence. 


Within «ohat Time Priſoners are to appear 
and plead. 


Ir a copy of the declaration be delivered before 
menſem Paſchæ, or craſtinum animarum, and affidavit 


or craftinum ani. thereof made and ffled; and the defendant doth not 
marum, and de- enter his appearance with the proper officer, within 


fendant does not 


appear, jodg - 
ment, &e. 


ten days after Eaſter or Michaelmas Term reſpective- 
ly, judgment may be entered againſt him, if rules 
have been given; but if he doth enter his appear- 
ance as aforeſaid, before the end of ten days after 
the term, he ſhall imparle unto the next term, un- 
leſs the action be in London or Middleſex, and the 
defendant be in priſon, within forty miles of the 
city of Lenden and Maſiminſter; then, though he 
doth appear before the expiration of ten days after 
the end of the term, he /hall plead two days before the 
e/ſoign day of the next term, and in default thereof, 
rules having been given, judginent may be entered 


againſt him as aforeſaid, Rule E. 5 W. & M. 1 


4 
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If a copy of the declaration be delivered on or Declaration de- 
after menſem Paſchæ in Eafler term, or craſiinum — 
animarum in Michaelmas term, or in Hilary or Tri- paſchæ, vc. 
aity terms, and the plaintiff ſhall thereupon give when to appear 
rules to appear and plead, if the defendant enter his ad plead. 
appearance two days preceding the eſſoign day of 
the next term, he ſhall imparle until the ſaid next 
term; but if he doth not appear within that time, 
judgment may be entered againſt him as aforeſaid. | 

If the writ be returnable in one term, and a copy Writ returnable 
of the declaration be delivered before the eſſoign one cert 
day of the next term, the plaintiff in ſuch next before efloign of 
term may give rules to appear and plead; and if the next, may give 
defendant doth not enter his appearance, and plead yh, 
by the time that the rules are out, judgment may plea, 6gn judg- 
be entered againſt him as aforeſaid. bid. ment. 

A priſoner may any time pending the action, May any time 
and before final judgment, file ſpecial bail, and 8 A 
Juſtify the ſame; and in that caſe he may be diſ- * bail. * 
charged as to that action by ſuperſedeas. 

If a priſoner plead in perſon, he does not pay for prifoner pleads 
the iſſue, otherwiſe by attorney; nor muſt you de- in pin ne 
liver the iſſue to the attorney if he plead in perſon An; 
2 Wil. 11. | ney. Fo 

The plaintiff muſt proceed to trial and judgment 
within three terms after declaration delivered, or after 
render, if declaration was delivered before; and to 
execution within two terms after judgment, includ- 
ing the term in which judgment ſhall be ſigned, or 
the defendant may be diſcharged. R. E. 8 Geo. 1. 


Vide rule at length after, 
When Priſoners are intitled to their Diſs 


charge. 


Ir the defendant be commmitted to priſon by Whey 
proceſs out of this court, or habeas corpus, the pri- 4 priſoger, he 
ſoner entering his appearance with the prothonotary may be diſ- 
in caſe of a plaint, or in caſe of an attachment of omen 
priviledge ; or with the filacer in caſe of other pro-* * 
cels, and giving rules to declare, the plaintiff not 
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declaring before the end of the next term after the 
eommitment, the defendant in reference thereunto 
to be diſcharged of his impriſonment by ſuper/edeas, 
in the end of the next term, and liberty for the 
plaintiff to declare upon that appearance the next 
term after that, at the fartheſt, R. M. 1654. 
. 
Declaration to be If the declaration be not entered or left in the 
aud of tus gecang office before the end of the next term, after the 
term, or elſe a Writ or proceſs (by which the priſoner ſhall be taken or 
Juperſedeas, charged in cuflady) be returnable, and an afndavit 
made and filed with the proper ſecondary of the de- 
livery of the copy of ſuch declaration, and of the time 
when, and the perſon to whom, the ſame copy was de- 
livered, before the end of twenty days after ſuch term 
(Eaſter term excepted, and within ten days after Eaſter 
erm), the priſoner ſhall be diſcharged upon his 
entcring of his appearance with the proper officer, by 
writ of ſuperſedeas made by him, according to the 
ancient practice of this court. K. E. 5 V. & M. 
. 6. 
VN. B. The term in which the writ is returnable, 
is accounted as one of the terms. 
A MO 1. _ Capias was taken out the 19th of May, 1778, in 
able for «pg Eaſter term, returnable on the morrow of the Holy 
declaration, till Trinity, and the defendant was arreſted the 28th of 
the end ofthe May, five days before the end of Eaſier term, the 
term after that e 2 . 
in which the Plaintiff did not declare in Trinity term, upon which 
proceſs isreturn- a ſuperſedeas was moved for in the treaſury chamber; 
_ 3 the judges were of opinion, that the defendant was 
reſted). not ſuperſedeable till the end of the term after that 
in which the proceſs is returnable (not after that in 
which the arreſt is made). 2 Black. Rep. 1242. 
How to diſcharze Get the clerk of the papers to give you a copy of 
_—— — the cauſes, pay 36. 6d. ; take out a ſummons from a 
clating. judge to ſhew cauſe, why he ſhould not be diſcharged 
f & upon entering a common appearance for want of de- 
& claring,” Serve a copy thereof on the plaintiff's 
attorney; if he does not attend, take out a ſecond 
and third, then make affidavit of ſuch ſervice on a 
treble 6 d. ſtampt paper, and ſwear the ſame before a 
judge; 
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judge; at the ſame time prepare and ingroſs your 
ſuper/edeas for the judge's fiat; then, upon receipt of 
the judge's order, enter an appearance with the pro- 

thonotaries, pay 35. 10 d.; no præcipe requiſite; 
ſigning ſuperſedeas with prothonotaries, 15s. 4 .; 

ſeal 7 d.; leave it with the warden of the Hiect. 

N. B. After declaration, in all writs in this After declaration 
court, the prothonotaries ſign the ſuperſedeas, and —— ſigns 
appearances are therein entered. 

By a new rule E, 23 Geo. 3. Attendance upon a 
ſummons now is but one half hour, formerly an 
hour, 

If the defendant be in a country gaol, get a cer- How to ſuper- 
tiſicate from the gaoler of the cauſes and an affi- * ” Gp 
davit of his having ſigned the ſame; then proceed ;iFfor want of 
by ſummons as before. The firſt order if not con- declatation. 
ſented to will be niſi, within fax days, and afterwards 
an abſolute one, pay ſummons 25.; order 7/t, 25,3 
order abſolute, 6s. fiat, 45. 


When intitled for Want of proceeding to 
Trial, or Judgment and Execution, 


Ir any plaintiff ſhall declare againſt any de- priſoner tobe 
fendant in cuſtody of the warden of the Fleet priſon, diſcharged if the 
or of any ſheriff or other officer, - by virtue of any blen ff proceed 
, þ | | not in three 

proceſs of this court; and ſhall not further proceed terms after de- 
to judgment within three terms after ſuch decla- claration deli- 
ration delivered, incluſrve of the term in, which the "**% | 
declaration ſhall be delivered, the defendant having 
appeared; or if any plaintiff having obtained judg- or aſter jugg- 
ment in this court, in any action againſt any de- ment, and not 
fendant, a priſoner as aforeſaid, and ſhall not charge charging in exe- 

., 4 94 | 9 cution in WO 
ſuch defendant ſo remaining a priſoner in execution terms, unleſs 
upon the judgment fo obtained, within two terms cauſe. 
next after ſuch judgment, ſo had and obtained, in- 
cluding the term in which the ſaid judgment fhall be 
Ind; or within two terms now next enſuing upon 


M m 3 judg- 
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judgment already had; then ſuch defendant ſo re- 
maining in priſon, may be diſcharged out of cuſ- 
tody where he ſha]l be detained, by ſuper/zdeas, to be 
allowed by one of the juſtices of this court, if cauſe 
ſhall not be ſhewn by the plaintiff or his attorney, 
why ſuch plaintiff had not proceeded before that time 
to judgment and execution, as aforeſaid, upon notice 
to either of them given. R. E. 8 Geo. 1. 

If a priſoner is diſcharged, or ordered to be diſ- 
judgment after a Charged, by this court, or any of the juſtices there- 
TR. of, by ſuperſedeas, for want of proſecution, and 

| ſuch priſoner be afterwards arreſted, or detained in 
cuſtody by action of debt, brought upon judgment 
obtained in the cauſe wherein ſuch priſoner was 
diſcharged, or ordered to be diſcharged, a common 
appearance ſhall be accepted. R. H. 8 Geo. 2. 

Reg. 2. 
17 plaintiff does And if any defendant hath, or ſhall, render him 
8 — ON herſelf, or be rendered to the Fleet priſon, in 
nds bine diſcharge of his bail, at the ſuit of any plaintiff, 
in diſcharge of where no further proceedings by declaration have 
any in two been had againſt ſuch defendant ſo rendered, before 
; ſuch render, unleſs the plaintiff fall declare against 
ſuch defendant within two terms after ſuch render; 
and where any declaration hath been delivered 
againſt ſuch perſon ſo rendering him or herſelf, or 
being rendered, or judgment has been had againſt 
him or her before ſuch render, unleſs the plaintiff 
Or not proceed ſhall proceed to judgment upon ſuch declaration 


to judgment i . | 
wee. on in delivered within three terms after ſuch render (the 


And charge in defendant having appeared) and charge ſuch defend- 
execution within ant in execution within two terms after ſuch judgment 
two terms after . . 

obtained, ſuch defendant may be diſcharged out of 


judgment, pri- | 
— — be cuſtody, by /#perſedeas, to be allowed by one of the 


2 on juſtices of this court, if cauſe ſhall not be ſnewn to 
— the contrary, as aforeſaid, by the plaintiff, or his 
| attorney or agent, and oath made of ſuch notice 


given. K. E. 8 Geo, 1, | 
N. B. So for want of getting a demurrer argued 


So for want of . A 
argumenton within the third term, Barnes 383. 
demurrer. | | The 
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The plaintiff ſhall have every day in the ſecond 
term to charge in execution. 2 lf. 380. 

If the declaration is delivered in Hilary term Rule explained. 
1785, the plaintiff muſt ſign final judgment the laſt 
day of Trinity term, and charge the defendant in 
execution the laſt day of Michaelmas term. 

If a writ be ſued out againſt huſband and wife, ta writ be 2. 
and the wife only be arreſted and detained in cuſto- gainſt huſband 
dy, ſhe ſhall not be compelled to put in bail for AY 
her huſband, but may file common bail for herſelf, toy, me all 
and have a ſuperfedcas for her diſcharge; but if not put in bail 
the huſband only be arrefted, he ſhall put in bail for ber huband, 
for his wife as well as himſelf, 

Plaintiffs proceeded to final judgment in Michael. it plaiatiſfs be- 


mas term 1767; the plaintifts became bankrupts come bankrupte, 
9, ano tne affignees 
between that and Hilary term, and the aſſignees e due Gli 


ſued a ſcire facias for execution upon the judgment, gence to charge 

returnable the firſt of Hilary 1768. The defend - deſendant in exe- 

ant pleaded a plea, which was held bad upon de- mag gat. 

murrer, in the ſame term, and therefore the de- it by plea, he 

fendant prevented himſelf from being charged in ſbal not be ſu- 
8 ; R : perſeded. 

execution in Hilary term, which might have been 

done, if he had not pleaded. Now, upon motion 

for a ſuperſedeas, the court held that the bankrupts 

could not charge the defendant in execution 1n 

Hilary term, becauſe the affignees were intitled to 

the benefit of the judgment, therefore the rule for 

the ſuper ſedeas was diſcharged, the aſſignees having 

made due diligence. 2 Wilſ. 378. 

If defendant delays the plaintiff from proceeding Dela by errox. 
by a writ of error, he muſt charge him in execu- 
tion two terms after affirmance, including the term 
in which the judgment is given. 2 il. 280. 

If he renders in Eaſter term, and declaration is 17 render io 
filed of Hilary (although the plaintiff has tried his Eafer term, and 
cauſe,) yet he is not bound to fign final judgment if lan ven 
till the laſt day of Trinity term, nor to charge him to 68n final 
in execution till the laſt day of Michaelmas term, | judgments 

To proceed 4iſcharge the priſoner for the not R———— 
proceeding to nt, or charging in execution in due for vast of pro- 
time, a2 -n if ih: Cefendant is in cuſtody of the ceeding to judg- 
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Affidavit of ſer- 


mons, 


By a new order 
attendance on a 
2 ſummons only 
halt an hcur 1s 
requiſite, 


T * 


Pꝛiſoners. 


ſheriff, to the gaoler, for a copy of the cauſes hg 
has againſt him, and what proceedings have been 
had; alſo make affidavit of his having ſigned the 
fame 3 then take out a ſummons to ſhew cauſe, at 
a judge's chambers, which ſerve on the plaintiff's 
attorney, or agent; if he does not attend, you 
will, upon the third ſummons, have an order of 
courſe, on an affidavit of the ſervice, and due at- 
tendance ; but if he ſhould attend, and it is a coun- 


try cauſe, at a diſtance, the firſt is an order ½¼, 


within a limited time, to the agent, to write to his 


client, and then an order abſolute, if no cauſe be 


ſhewn, The agents in town generally attend the ſum- 
mons, and conſent to an order, unleſs cauſe be 


ſhewn in a week, Oe. 


Upon the order in either caſe being made, you 
iſſue out a writ of ſuperſedeas for his diſcharge; 


which ſee hereafter. 


G. of, Cc. Gent. maketh oath, and faith, 
vice of the um- Tf at he cid, on the day of 
laſt paſt, ſerve a true copy of the ſummons hereto 
annexed, on Mr, H. J. who acts as attorney or 
agent for the plaintiff in this cauſe, by leaving the 
ſame at the houſe of the ſaid H. J. in Fleet-ftreet, 
with the clerk or fervant there; and at the ſame, 


time ſhewed him the original ſummons. 


And this 


deponent further ſaith, Phat he did alſo ſerve Mr. 
H. J. with another true copy of the ſummons here- 
to annexed, by leaving the fame with the clerk or 
ſervant of the faid H. J. at his houſe aforeſaid ; 
and ſhew:d him the ſaid original ſummons; and this 


deponent did alſo, on the 


day of . laſt, perſonally ſerve 
the ſaid H. J. with a true copy of the ſum— 
mons hereto annexed, and ſhewed him the original, 
And this deponent did, on the ſeveral days men- 
tioned in the ſaid e duly attend at the 
chambers of the Right Ronourable Alexander Lord 
Loughborough, in Serjeant's Inn, Chancery Lane, Lon- 
don, but no one attended on behalf of the ſaid 


plaintiff, 


It 
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It is very common to ſave this affidavit, and the May get conſent. 


three ſummonſes, by getting the plaintiff's attorney 
to go to the chambers, and the clerk will make an 
order upon hearing; then a ſuperſedeas iſſues. 

George the Third, Sc. To the ſheriff of V. 
greeting: Whereas A. B. is detained in our priſon, 
under your cuſtody, by virtue of our writ of capras, 
iſſued out of our court, before our juſtices at Vi- 
minſter, on, &c, (the return) to anſwer C. D. in a 
plea of treſpaſs, and alſo in a certain plea of 
treſpaſs on the caſe, upon promiſes, to the da- 
mage of the ſaid C. of 30 l. whereby 20/7. bail was 
directed to be taken: but becauſe it ſufficiently ap- 
pears to our ſaid juſtices at /Ye/lmin/ter, that the 
ſaid A. has appeared, by V. N. his attorney, to 
anſwer the ſaid C. in the plea aforeſaid, We com- 
mand you, that if the ſaid C. be detained in our 
priſon under your cuſtody, by virtue of the ſaid 
writ, and for no other cauſe, that you will ſuffer 
him to go at large, as you will anſwer the contrary 
at your peril, Witneſs Alexander Lord Loughbo= 
rough, at Meſtminſter, the 28th day of November, in 
the twenty-fourth year of our reign. 


George the Third, &c. To the ſheriff of S. $uperiedeas for 


greeting: Whereas A. B. is detained in your cuſ- 
tody, by virtue of our writ of capias, returnable be- 
fore our juſtices at Meſiminſten, &c. (the return) 
laſt paſt, ro anſwer C. D. in a plea of treſpaſs, and 
alſo in a certain plea of debt upon demand, for 
40 J. And whereas the ſaid A. afterwards (that is 
to ſay), on the 17th day of May laſt paſt, was 
charged, with a declaration at the ſuit of the ſaid C. 
in the plea aforeſaid; but becauſe it appeareth to 
our juſtices at Meſiminſter, that the ſaid A. hath 
appeared in our court of Common Pleas, to anſwer 
the ſaid C. in the plea aſoreſaid; and that the 
ſaid C. hath not proceeded to judgment againſt the 
faid A. within three terms after the delivery of the 
ſaid declaration, as required by the rules of 
our ſaid court, We command you, that if the 
faid A. be detained in our priſon under your _ 

Ys 


Superſedeas on 
entering a com- 
mon appearance, 


want of plain- 
tiff's proceeding 
to judgment 
within three 
terms after de- 


claration deli- 
vered. 
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dy, for the cauſe aforeſaid, and no other, you per- 
mit him to go at large, as you will anſwer the con- 
trary at your peril, Witneſs, &c. 
Superſeleas for George the Third, &c. To the warden of our 
not charging the priſon of the Hliet, greeting: Whereas MH. D. on 
defendantin the 21ſt day of June 1783, rendered herſelf to our 
execution within . X 
Bs; ſaid priſon of the Fleet, before the Honourable Mr. 
Juſtice Gold, one of our juſtices of our court of 
the Bench, in diſcharge of her bail, at the ſuit of 
U. R. and H. C. for 40/.; and becauſe the ſaid 
L. and H. have not proceeded to charge the ſaid 
M. in execution within two terms next after judgment 
obtained, according to the rules of the ſaid court 
of the Bench; We therefore command you, that if 
the ſaid M. be detained in your cuſtody, for that, 
and no other cauſe, that then you ſuffer her to go 
at large, as you will anſwer the contrary at your 
peril, Witneſs, Ec. 
Superfedeas on George the Third, Se. To the ſheriffs of Lon- 
putting in good don, greeting: Whereas C. R. is detained in our 
ns prifon under your cuſtody, by virtue of our writ 
returnable before our juſtices at Ye/tmin/ter, on, 
c. (the return), to anſwer F. M. in a plea of 
treſpaſs, and alſo in a plea of treſpaſs on the caſe, 
to the damage of the ſaid J. of 100 l.; and becauſe 
it ſufficiently appears to our ſaid juſtices at //e/t- 
minſter, that the ſaid C. hath appeared in our 
ſaid court, and found ſufficient bail to anſwer the 
faid 7. in the plea aforeſaid; therefore we com- 
mand you, That if the ſaid C. is detained in 
our ſaid priſon, under your cuſtody, by occaſion 
of the ſaid adtion, and no other, then you per- 
mit him to go at large, as you will anſwer the con- 
trary at your peril, Witneſs, Cc. 


Debtors 


$39 


Debtozs in Execution, 


How to be diſcharged out of Cuſtody on 
the 32 Geo. 2. c. 38. called the Lords 
AQ 


F any perſon ſhall be charged in execution for Debtor charged 
1 a ſum not exceeding 1001. and ſhall be minded ER - 
to deliver up to his creditor, who ſhall ſo charge ceeding col. 
him, all his eſtate and effects, towards ſatisfaction &. 
of the debt, ſuch priſoner, before the end of 
the firſt term which ſhall be next after ſuch pri- 
ſener ſhall be charged in execution by his crediter, 
to exhibit a petition to any court of law from may exhibit a 
whence the proceſs iſſued, upon which any ſuch pe''tion co ihe 
priſoner was or were taken and charged in execu- ©" 
tion as aforeſaid, or into the court where any ſuch 
priſoner ſhall be removed by habeas corpus, or ſha!! 
be charged in cuſtody, and ſhall remain in the pri- 
ſon thereof, certifying the cauſe of his impriſon- certifying there- 
ment, ſetting forth not only a ju and true account in, the 2 of 
of his real and perſonal eftate, which he, or any in truft —_ phe gd 
for him, is, was, or were intitled to, at the time of ſchecule of his 
bis petitioning 3 and of all incumbrances, if any there ne On 
be, affetting any ſuch real or perſmal eſtate of the per- „ 
ſon jo petitioning, but alſo a juſ and true account of all impuſonment. 
the real and perſonal eftate which any ſuch priſoner, or 
any perſon-in truſt for him, or for his uſe, was or ure 
intergſted in, or intitled to, at the time of his fir im- 
priſonment, either in poſſeſſion, rever/jon, remainder, or 
expetlancy, to the beſt of his belief ; and the ſecurities, 
bends, notes, and books, relating thereto, with the 
names, and places of abode of the witneſſes, And be- 
fore any ſuch petition ſhall be received, every ſuch 
priſoner ſhall give, or leave, or cauſe, &c. unto and 
for all and every the creditors at whoſe ſuit he ſhall 
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ſtand charged in execution, or his or her executors, 
Sc. at his or their uſual place of abode, or to or 
for his attorney or agent laſt employed in any ſuch 
action, in caſe any ſuch creditor cannot be met with, 
Fourteen days but not otherwiſe, fourteen days at leaſt before any 
previous notice ſych petition ſhall be preſented and received, a no- 
of ſuch intended ,. - 2 a 
petition to be tice in Writing, ſigned with the proper name or mari 
given to the cre- of ſuch priſoner, importing therein, That ſuch pri. 
es or his at- d ſoner doth, or do intend, to petition the court from 
is & whence the proceſs iſſued, upon which he land; 
« charged in execution, or into the priſon to which any 
& ſuch priſoner ſhall have been removed by habeas cor- 
ce pus, or ſhall fland charged in execution on any judg- 


& ment, recovered on any bill or declaration, filed or di. 


& livercd in any ſuch court?“ And alſo ſetting forth, 
with a copy of a true copy of the account or ſchedule, including the 
the ſchedule, 4c hole real and perſonal eſtate of the perſon or perſons 

„ fo deſigning to petition, which he doth intend to de- 

liver (other than and except the neceſſary wear- 

« ing apparel and * bedding of the priſoner, and 

« his, her, or their family, and the tools or inſtru- 

& ments of his trade or calling, not exceeding 10l, 

| & in the whole.”) )) | 

Affidavit of the Affidavit of the due ſervice of ſuch notice to 
ſervice of ſuch be left at the fame time with the petition, and read 

notice to be de- 2 
livered with the Openly, and a rule to be made upon receiving the 
petition ; ard a petition, for bringing the priſoner into court, and 
_ to be made, ſummoning the creditor to appear perſonally, or by 
8 attorney, at ſome certain day to be ſpecified; and 
the creditor appearing or not, in perſon, or by at- 
Oath being made torney, then upon affidavit of the due ſervice there- 
of the ſervice cf of being made on him, her, or them, or his, her, 
eme, 8 or their attorney, if any ſuch creditor, his, her, ot 
mine, their executors or adminiſtrators cannot be met 
with, ſuch court ſhall, in a ſummary way, examine 
into the matter of every ſuch petition, and hear 
what can or ſhall be alledged on either ſide, for or 
againſt the diſcharge of any ſuch priſoner, who 
ſhall ſo petition, and order an aſſignment of his ef- 
Creditor diſbe» fects, But if the creditor ſhew cauſe of diſbelieving 
_ the oath, his oath, and deſire further time for man, 
Is | the 


Debtozs. 


me court is to remand the priſoner back to a further 
day, and the creditor not appearing, he may be dif- 
charged, unleſs the creditor inſiſt upon his deten- 
tion, and covenant to allow him 25s. 4d. per week. 
But upon failure at any time in the payment thereof, 
the priſoner, upon application to the court, to be 
diſcharged, &c. Where more creditors than one 
inſiſt on the priſoner's detention, they are to pay 
him each not exceeding 1s. 6d. Sect. 14. 


Priſoners charged in execution in country and Priforers charge 
ed 1n execution 


in the country. 


other gaols, diſtant from /Ye/tminfler twenty miles, 
to proceed in like manner, by petition and affida- 
vit, and the court to make a rule thereupon, for 
his being brought up to the next aſſizes, and a 
copy of the rule ſerved on the plaintiff, &c. ; and 
upon affidavit made of ſuch ſervice, the court to 
appoint a time for hearing the matter of the peti- 
tion; and the creditor appearing thereto, or not, 
proof being made of their being duly ſerved with 
the notice, and copy of the ſchedule of the pri- 
ſoner's eſtate, the court to proceed therein in a 
ſummary way, Sc. and diſcharge the priſoner. 
Sect. 15. | 


In the Common Pleas, 
John Denn againſt Richard Fenn. 
John Denn, 


541 


Take notice, that I do intend to petition his The notice, 


Majeſty's court of Common Pleas, at Maſiminſter, 
after the expiration of fourteen days next after no- 
tice hereof given [ If at the aſſixes, ſay, ** For a rule or 
* order that I may be brought before his Majeſty's juſ- 


© tices of aſſize, at the next aſſixes to be held at Ox- 


* ford, in and for the county of Oxford,] that I 
may have ſuch relief and benefit as I may be in- 
titled unto, by virtue of, and under an act of par- 
liament made in the thirty-ſecond year of the reign 
of his late Majeſty King Geirge the Second, for the 
relief of debtors, with reſpe& to the impriſonment 
of their perſons ; „ and the following is a true copy 


9 


542 


If no K 


If a ſchedule, 
the title, 


Petition. 


Debtozs. 


« of the ſchedule which J do intend 10 deliver int 
« the ſaid court with my ſaid petition ;”” as witneſs 
my hand this day of 1785. 

Witneſs 7. G. Richard Fenn, 


If there is no ſchedule, then ſay, ** And that J 
ce ſhall not at the ſame time deliver in any ſchedule or 
« inventory of any e/tate or effects whatſozver, having 
& none (ſave and except the wearing apparel and bed- 
c ding of or for me ana my family, and the tools or in- 
« {ruments of my trade or calling, not exceeding 10l, 
« jn value in the whole.” ) 

A ſchedule or inventory of all tha eflate and effetts 
which I, R. F. a priſoner in execution, in the Poultry 
Compter, London, at the ſuit of J. D. or any per- 


ſon or perſons in truſt for me, was or were poſſeſſed 


of, or intitled unto, at the time of my firſt impriſon- 
ment, at the ſuit of the ſaid J. D. or any time ſince 
(except the wearing apparel and bedding of or for me 
er my family, and the tools or inflruments of my trad: 
or calling, not exceeding 10l. in value in the whole), 
to wit, (here ſet forth the inventery). 


Real eſtate.— have none, either in poſſeſſion, re- 
verſion, remainder, or otherwiſe. 
Goods. One old chair, ſix pewter plates. 
Debts.— F. V. of Oxford, labourer, £ 2 00 
Witneſs J. G. Wy 


To the Right Honourable Alexander Lord Lough- 
borough, Lord Chief Fuftice of his Maje/ly's Court 
of Common Pleas, and the reft of the Juſtices of the 


ſame Court, . 


Tube humble Petition of Richard Fenn, 
Sheweth, 

THAT your petitioner is a confined priſoner in 
execution, in the Poultry Compter, London, and was 
taken in execution the day of 1785, at 
the ſuit of John Denn, for the ſum of 40l. debt, and 
635. damages, by virtue of his Majeſty's writ of 

capias 


c- 


Debtoꝛs. 


capias ad ſatisſaciendum iſſuing out of this honour- 
able court, as by the certificate hereto annexed 
appears. | 

That your petitioner hambly apprehends he is 
entitled to the benefit of an act of parliament, made 
in the 32d year of the reign of his late Majeſty King 
George the Second, for the relief of debtors, with 
reſpect to the impriſonment of their perſons, and is 
willing and deſirous to conform himſelf to the di- 
rections of the ſaid act of parliament. 

That your petitioner hath not at the time of this 
his petition, nor had he at the time he was taken in 
execution, or at any time ſince, any debts, eſtates, 
or effects whatſoever (other than and except the neceſ- 
ſary wearing apparel and bedding for himſelf and family, 


and the tools or inſtruments of his trade or calling, not 


exceeding ten pounds in value in the whole), beſides 

what is contained in the ſchedule or inventory hereto 
annexed, | 

« Your petitioner therefore moſt humbly prays 

© the order of this honourable court, direct- 

„ ing the keeper of the priſon of * the 

& Poultry Compter, to bring your petitioner 

into this court, at a day for that purpoſe 


e then and there to ſhew cauſe, if any he 
<« hath, againſt your petitioner's diſcharge, 
«© and that your petitioner may have ſuch 
« relief and benefit as he may be entitled 
« unto, under and by virtue of the ſaid act. 
* And your petitioner ſhall ever pray, &c. 
Witneſs J. G. Ricbard Fenn.“ 


J. G. of, Sc. gentleman, maketh oath and ſaith, 
That he was preſent, and did ſee R. F. the petitioner, 
in the petition hereto annexed, fign the petition, 
notice, and ſchedule hereto annexed, and that the 
name R. F. ſet and ſubſcribed at the foot of the ſaid 
petition, notice, and ſchedule, are of the proper 
band-writing of the ſaid R. F. And this deponent 
further ſaith, That he did ſee A, D. the keeper of 

his 


Oxford, to bring 


: g aſſizes to be 
e to be appointed and the ſaid John Denn, holden at Oxford 


543 


; 
| 
ö 
; 
; 


* The eaol of 


him to the next 


in and for the 
ſaid county. 


Affidavit to be 
annexed, 
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If neceſſory with his Majeſty's gaol or priſon of the Poultry Compter, 

the warden. ſign the certificate alſo hereto annexed, and that the 
name . D. ſet and ſubſcribed at the foot of the ſaid 
certificate, i- of the proper hand-writing of the ſaid 
A. D. And this deponent further faith, That he did, 
on the day of inſtant, perſonally 
ſerve the above- named plaintiff with a true copy of 
the notice and {chedule hereto annexed, and did at 
the ſame time leave ſuch copy of the ſaid notice and 
ſchedule with the ſaid plaintiff, 

How to proceed, "The petition and affidavit are to be ingroſſed on 
paper without a ſtamp, and of courſe to be ſworn in 
town before a judge (pay nothing); in the country 
to be {worn before a commiſſioner; annex alſo a 
copy of the cauſe from the gasler or warden; after 
affidavit ſworn, leave it at the ſecondary's, who will 

give you a rule to bring up the defendant, and for the 

plaintiff to appear; ſerve a copy on the plaintiff, 

and alſo on the gaoler, of which make affidavit on 

en e plain paper; annex the rule to the affidavit “. The 

vit is produced àffidavit only goes to“ the ſervice of both,” there- 
there of the ſer- fore it is a matter of courſe, 

Lege _ The defendant being an inſolvent debtor, was 

»rifoner up more brought into court a ſecond time, and plaintiff be- 

than twice, ing dead, his executors appeared, and prayed further 
time to enquire into the truth of the defendant's diſ- 
covery of her effects, but the court refuſed to en- 
large the time, which is limited by the act, and re- 
fuſed to diſcharge the priſoner. Laker v. Wallis. 

| Barnes 370. | 

Plaintiff's attor- Plaintiff's attorney appeared, and offered to ſign a 

ws. EE len note for 25, 4d. per week, to be allowed defendant in 

: order to. continue him in priſon in execution at the 
plaintiff's ſuir, held not ſufficient, Vid. 371, War- 
rington v. Elliott. | 

ObjeQions to All objections as to the inſufficiency of a pri- 

the ſchedule in ſoner's ſchedule of his effects in point of form, are 

PR o* _ to be made on the firſt attendance: The ſecond 

to be made the , k I" 

6:it time. time the priſoner is brought up, the plaintiff muſt 
be prepared to falſify the account given by defend- 


ant of his effects, if he can; or he will be too late to 
object 


— == = 
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enner v. Swan. 
If plaintiff means to pay 25. 4d. per week, note 
ſhould be on a ſtamp paper. 


Proceedings by Habeas Corpus, 


object to the ſchedule in point of form. Bid. 372; 


545 


THERE are ſeveral writs of habeas corpus, to Habeas corputz 


which the ſubject is intitled by common right, when 


he is deprived of his liberty. But the great and 
efficacious writ, in ail manner of illegal confinement, 
is that of habeas corpus ad ſuljiciendum, directed to 
the perſon detaining another, and commanding him 
to produce the body of the priſoner, with the day 
and cauſe of his caption and detention, ad faciendum, 
ſubjiciendum, & recipiendum, to do, ſubmit to, and 
receive, whatſoever the judge or court awardin 
ſuch writ, ſhall conſider in that behalf. State Trials, 
v1. 8. 142. | 

To aflert an abſolute exemption from impriſon- 
ment in all caſes, is inconſiſtent witn every idea of law 
and political ſociety, and, in the end, would deſtroy 
all civil liberty, by rendering its protection impoſſible; 
but the glory of the Engliſb law conſiſts in clearly 
defining the times, the cauſes, and extent, when, 
wherefore, and to what degree the impriſonment of 
the ſubject may be lawful, This it is which in- 
duces the abſolute neceſſity of expreſſing upon every 
commitment, the reaſon for which it is made ; that 
the court upon an habeas corpus may examine into 
its validity; and according to the circumſtance of 
the caſe may diſcharge, admit to bail, or remand the 
priſoner, | | 

No habeas corpus lies for an enemy, priſoner of 
war, however ill uſed or deceived. 2 Black. Rep. 


1324, 


r 


Great delays were made in granting this writ, Delays made orig 


becauſe the judges who had authority to iſſue it, 


N n not 


gioally in iſſuing 
| and returning 
pretended to have power either to grant, or deny it; this writ, 


546 


Attachment fer 
aot obeying it, 
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not only that, but the party impriſoning, was at 
liberty to delay his obedience to the fi:{t writ, and 
might wait till a ſecond and third, called an alias 
and pluries, were iſſued, before he produced the 
party ; and many other vexatious ſhifts were prac- 
tiſed to detain priſoners in cuſtody, particularly ſtate 
Priſoners, State Trial,, vil. 7. 136. 

This oppreſſion gave birth to the famous habeas 
corpus act, 31 Car. c. 2.; which 1s frequently con- 
fidered as another magna charta of the kingdom; and 
by conſequence has allo, in ſubſequent times, re- 


duced the method of proceeding on theſe writs 


(though nit within the reach of that ſlatute, but iſſuing 
merely at the commen law) to the true ſtandard of law 
and liberty. 3 Black. Com. 135. 

This ſtatute has remedied every inconvenience the 
priſoner was ſubject to; for if not obeyed within a 


reaſonable time, the officer or ſheriff is ſubject to a 


large penalty, beſides an attachment for his contempt 
of the court from whence it iſſued. 

For further particulars as to this writ, Vide Black- 
flone's Commentaries, title habeas corpus, 

I ſhall now proceed to ſhew how the defendant 
may be removed from impriſonment in a common 
gaol, or ſpunging-houſe, where he is detained by 
civil proceſs; therefore, if the defendant be de- 
tained either on a writ iffued out of this court, or 
by a plaint iſſued out of the inferior courts, as the 
mayor, or ſheriff's court, London, and wiſhes to re- 
ceive the benetit of the priſon of this court (which 
is beth airy and wheleſome), he may, by getting a 
-creditor to make affidavit of a debt of 10. or up- 
wards in this court, iſſue out a writ thereon, and 
bring a habeas corpus ad faciendum & reapiendum, 
which is commonly called a habeas corpus cum cauſa, 
& becauſe it commands the ſheriff, or perſon in 
& whoſe cuſtody he is, to bring him before the chief 
* juſtice therein named, or, in his abſence, any 
« other juſtice of the ſame court, together with ihe 
& day and cauſe of his caption and detainer, to do 
© and receive whatſoever ſhalt be conſidered of him 
; 6 jn 
25 : 
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te in that behalf;” who upon reading the cauſes 


returned, will of courſe commit him to the Fleet 
priſon ; but if he be already in cuſtody, by virtue of 
a writ iſſued out of this court, he may have this writ 
in the firſt inſtance to go to that priſon. 

This writ, in the fifth ycar of the reign of 
Charles II. could not be returnable immediately, 
or in the vacation, unleſs the party was in priſon in 
London or Middleſex, or in order to deliver him over 
in diſcharge of his bail; but ſince the ſtatute of 
William III. which gave liberty to a plaintiff (in- 
ſtead of bringing his priſoner to this court at the 
great expence of the writ of habeas corpus ad re- 
ſpondendum), to charge him with a declaration in 
priſon, it has been determined, that in all civil ſuits, 
this writ may be had returnable immediately, be- 
fore a judge at his chambers, and may now be ſued 
out, without any previous motion made. Vide 
3 Burr, 1876. And that if the ſheriff, &c. do not 
obey it in convenient time, he will not only be ſub- 
ject to the penalties in the 31 Car. 2. but to an at- 
tachment for his contempt, that ſort of puniſhment 
being the ſpirit of the act of Parliament. Via 
2 Burr. 854. 


formerly could 
not be returnable 


immediately, 


To proceed therefore regularly to obtain this 


writ, we muſt firſt ſhew how to remove the body 
that is in cuſtody, either by proceſs out of this 
court, the King's Bench, or any inferior juriſdie- 
tion, and afterwards how the cauſe may be removed, 
if the defendant does not wiſh it to be decided by 
the inferior jutiſdiction. LG | 


of the Sheriff, on 4 King's Bench Pre: 


ei, to the Fleet Priſon © 40 


Is the defendant be detained on a writ out of the 
King's Bench, and wiſhes to go to the Fleet priſon, he 
Juſt get a writ ſued out of this court for 10l. of 


þ 


How to remove the Body from the Cuſtod. 


Nn 2 upwards, 
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upwards, to warrant his going by habeas corpus; 
in that caſe an affidavit is made of the debt before 
the filacer, and a capias ſued out, and left with the 
habeas corpus, at the ſheriff's office; which being re- 
turned, the ſheriff's officer takes the defendant to 
the chief juſtice's chambers, or in his abſence any 
other judge of this court, who will commit him. 
If in an inferior If he is in cuſtody in an inferior juriſdiction, as 
juriſdiction. the ſheriff's court of London, &c. then he may be 
removed to the ſaid priſon, in the firſt inſtance by 
* habeas corpus, becauſe that writ removes the action 
But if in cuſtody With the body into this court. And if in cuſtody 
already, already upon a writ iſſued out of this court, an 
Habeas corpus may be ſued out in the firſt inſtance, 
and left with the ſheriff for his return; whoſe officer 
brings up the defendant before the judge, as before, 
| to be committed. | 
How to ſue out The habeas corpus is now printed on a 5s. ſtamp, 
habeas corpus. and may be had at the ftationers in blank; but in 
caſe it is not to be had, I ſhall here inſert the form 
thereof, which is as follows: | 
Habeas corpus. George, &c. To the ſheriffs of London, greeting: 
We command you, that you have the body of C. D. 
detained in our priſon under your cuſtody, as it is 
ſaid, under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and detained, 
by whatſoever name he ſhall be called in the fame, 
before Alexander Lord Loughborough, our chief juftice 
of the Bench, at his chambers, ſituate in Serjeant's 
Inn, Chancery lane, immediately after the receipt of 
is our writ,” to do and receive all and fingular 
thoſe things which our ſ{q;& chief juſtice ſhall then 
and ther8 Cnſider of him, in this $6225; 27d have 
there this writ. Witneſs Alexander Lord Loug be 
Gerough, at IVeſiminſter, the 13th day of February 
in the 26th year of our reign, W 


* + 8 nereſſary in this caſe. | ; 
2 This you take to the prothonotaries office; © pay 
Judge's fee and ſigning 55, 4d. ſeal 74, 1 
S by FER. 4 g „„ 
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ſame to the ſheriff's office in the Poultry, or Mood. 

reet, where the action is, who will return the ſame, 
If in Middleſex, take it to the ſheriff's office in 
Took's court, Curſitor-ſtreet. | | 

Though this writ is returnable before the chief Any judge may 
juſtice, yet any other of the judges may commit 6 
priſoner. | | ng 

When the ſheriff has returned your writ, an offi- How to proceed 
cer will take the priſoner to the judge's chambers ; _—_ _— o_ 
get a tipſtaff, and he will then commit the defend- cs 4 
ant, pay the officer 10s. 64. | 12 

If the habeas corpus be in Middleſex or London, pay Fees for the 
the ſheriff gs. 4d. for the firſt action, 25. 4d. for ſbcrifts, 
every other, mittatis, 25. 4d. ; and if the defendant 
is in Newgate, 25s. 4d. for warrant to deliver. | 

If it be from the palace court, pay 55. for allows Palace court, 
inz, and 4d. for the jurat, 

The above form will do for all counties, only 
direct it to the ſheriff, in whoſe cuſtody the de- 
fendant is. | | 

If you remove a perſon from the country, the ſne- Fees in the 
Tiff is paid Is. per mile for bringing him to town, and country. 
the judge will not (it is ſaid) commit the defend- 
ant, unleſs the ſum is paid : But the officer muſt 
obey the writ, though the priſoner refuſes to pay his - 
N for he has another remedy for them, 2 Str. 
$14. 
i the defendant be returned in cuſtody, on a Defendant — 
a * - | j „to be diſcharg 
af a ot, he is not to be diſcharged until he per- 84 — 


K 


fected. 


. 


How to remove the Cauſe from the Inferior 
; Gur . | | 
T. as. A" year % * 2 5 | . 
Brok we proceed to ſhew the mode how to 
remove the cauſe, it may be proper to ſtate the ſe- 
veral acts of Parliament relating thereto ; and firſt 
the act 21 Fac. 1. c. 23. being an act to avoid vexa- 
tious delays by the removal of frivolous cauſes, en- 


Nnag acts, 
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No ſuit ſhall be zcts, © That where the judge of an inferior court is 
_— «© an utter barriſter of three years ſtanding at the 
before iſſue or ©* bar, no cauſe ſhall be removed from thence by 
gemurrer joined. 66 habeas corpus or other writ, except it be delivered 
| 6 before iſſue, or demurrer joined in the ſaid cauſe, 
« ſo as the ſaid iſſue or demurrer be not joined 
“ within fix weeks next after the arreſt or appears. 
Vance of the defendant to ſuch action.“ Se, 2. 
A fuit onee re- That no cauſe, if once remanded to the inferior 
— — & court by writ of procedendo, or otherwiſe, ſhall 
de removed. ever afterwards be again removed,” Sed, 3. 
: 6 And that no cauſe ſhall be removed at all, if 
de the debt or damages laid in the declaration da 
* not amount to the ſum of 5.“ But an expedient 
having been found out to elude the latter branch of 
the ſtatute, by procuring a nominal plaintiff to bring 
another action for 5/. or upwards (and then by the 
courſe of the court the habeas corpus removed both 
actions together), it is therefore, by ſtatute 12 Ges. 1, 
6. 29. / 3. enacted, *©* That the inferior court may 
proceed in ſuch actions as are under the value of 
„ 51. notwithſtanding other adtions may be brought 
e againſt the ſaid defendant to a greater amount.“ 
Writ of habe And in order to prevent delays being made in tty- 
—— = ing cauſes in inferior courts, which were frequently 
of the jurors | PraCtiſed by the 43 El. c. 5. it is enacted, That 
era. « ſuch writ of habeas corpus {hall be delivered to the 
; 6 judge pore that the jury have appeared, and one 
: | © of them ſworn to try the caule.” Se. 2. 
No'czu'e under By the 19 Geo. 3. c. 70. J. 6. it is enacted, T hat 
_— © no cauſe, where the cauſe of action ſhall not 
perior court, un- amount to the ſum of 10/, or upwards, ſhall be 
leſs bail be given Q removed or removable into any ſuperior court, 
for the debt, &c. 40 by any writ of habeas corpus, or other wile, unleſs 
&« the defendant, who ſhall be deſirous of removing 
ce ſuch.cauſe, fhall enter into recognizance fo- the 
« payment of the deht and coſts, in caſe judgment 
cc ſhall paſs againſt him; as in /e&. 5. 
I judgment be By felt. 4. it is enacted, © That in all caſes where 
grained in the 4. final judgment ſhall be obtained in any action or 
mat the deten. © fuit in any inferior court of record, it ſhall ” 
| 8 me 
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made and filed therein, of ſuch judgment being 
obtained, and of diligent ſearch and inquiry hav- 
ing been made after the perſon or perſons of the 
defendant or defendants, or his, her, or their 
effects, and of execution having iſſued againſt the 
perſon or perſons, or effects of the defendant or 
defendants, are not to be found within the juriſ- 
diction of ſuch inferior courts, which affidavit 
may be male before a judge or commiſſioner au- 
thoriſed to take affidavits, and ſuch ſuperior courts 
to cauſe the record of the faid judgment to be re- 
moved into ſuch ſuperior court, to ifſue writs of 
execution thereupon to the ſheriff of any county, 
City, liberty, or place, againſt the perſon or per- 
ſons, or eftects of the defendant or defendants, in 
the fame manner as upon judgments obtained in 
the ſaid courts at Meſtminſter; and the ſheriff, 
upon every ſuch execution, ſhall, and he is here- 


by authoriſed to detain the defendant or defend- 


ants, until the ſum of 205. be paid to him, or levy 
the ſame out of the effects, according to the na- 
ture of the execution, for the extraordinary coſts 
of the plaintiff or plaintiffs in the inferior court, 
ſubſequent to the ſaid judgment, and of the exe- 
cution in the ſuperior court, over and above the 
money for which ſuch execution ſhall be iſſued. 


That no execution ſhall be ſtayed or delayed Upon what eon- 
ditions execu- 


upon, or by any writ of error or ſuperſedeas there- , Mall be 
on to be ſued, for the reverſing of any judgment Rayed upon any 
given, or to be given, in any inferior court of vit of error, &c. 
record, where the damages are under 10. unleſs — . 
ſuch perſon or perſons, in whoſe name or names j 
ſuch writ of error ſhall be brought, with two ſuf- court where the 
ficient ſureties, ſuch as the court (wherein ſuch — are yu 
judgment is or ſhall be given) ſhall allow of, ſhall | 


firſt, before ſuch ſtay made, or ſuperſedeas to be 


awarded, be bound unto the party for whom any 
ſuch judgment is or ſhall be given by recognizance, 


to be acknowledged in the ſame court, in double 


Nu 4 * thy 


may be lawful to and for any of his Majeſty's a —_ bs 


courts of record at Meſtminſter, upon affidavit proceed. 


udgment given 
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Nabess corpus 
to remove the 


To bear teſte in 


How to proceed 
before allowan- 
ces to be made 

of habeas corpus. 


How to proceed 
after the allows 
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the ſum adjudged, to be recovered by the ſaid for- 
mer judgment, to proſecute the ſaid writ of error 
&« with effect, and alſo to ſatisfy and pay (if the 
« ſaid judgment be affirmed, or the ſaid writ of 
& error be nonproſ/ed) all and ſingular the debt, da- 
© mages, and colts, adjudged or to be adjudged, and 
ce all coſts and damages t© be awarded for the ſame 
% delay of execution.“ 8:2, 5, 

George the Third, Oc. To the ſheriffs of London, 
greeting: We command you that you have the body 
of C. D. detained in our priſon under your cuſtody, 
as it is ſaid, under ſafe and ſecure conduct, toge- 
ther with the day and cauſe of his being taken and 
detained, by whatſoever name he ſhall be called in 
the ſame, before Alexander Lord Long barough, our 
chief juſtice of the bench, at his chambers, ſituate 
in Serjeant's Inn, Chancery: Lane, immediately aſter 
the receipt of this writ, to do and receive all and 
ſingular thoſe things which our ſaid chief juſtice ſhall 
then and there conſider of him in this behalf; and 
have there then this writ. Witnels Aunonder Lord 
Loughborough, at W:ltmin/ter, the 13th day of Fes 
bruary, in the 25th year of our reign. 

No præcipe neceſſary. 

To be taken to the prothonotaries office, pay 
judge's allocatur and ſigning 5s. 4d. ſeal 7d. take 
ſame to the office where the aCtion is entered, and if 
but one cauſe, and above 10l. pay 4s. 10d, for the 
allowance, fee to the judge 25. 4d, 

If it be brought to remove a cauſe out of the in- 
ferior court under 101. then bail muſt be put in, and 
two days notice excluſive given for their coming into 
the court below, and becoming bail for the defend- 
ant, in order that the plaintiff's attorney may have 
an opportunity of enquiring into their ſufficiency, 
and upon their entering into a recognizance, before 
the judge, for the payment of the debt and coſts, 
then the judge will order the allowance of the writ. 

Upon the bail being allowed in the court below, 
the firſt ſtep the plaintiff's attorney takes, is to apply 
to a judge for a rule, for the defendant to put in bail 

thereon 


Mabeas Cozpus; 553 


thereon within four days, if in term, if in vacation, 
fix days; pay for ſame in term 1s. in vacation 25. 
ſerve defendant's attorney with a copy thereof, and 
if he does not put in bail within the four or ſix days 
next after ſervice, nor take out a ſummons for him 
to put in bail, which he may do, then the plaintiff 
may iſſue out a writ of procedendo. R. 13 & 14 Car. 2. 
Upon obtaining certificates, that no bail is filed from 
each judge, which certificates are to be delivered to 
the prothonotaries clerk, before the ſigning the pro- 
cedendo, pay each certificate 4d. | | 

N. B. This practice is attended with very great Obſervation as 
inconvenience, . and this court has ſuffered much to the * 
from the not being able to obtain theſe certificates pradties of this 
in caſe the judges are out of town, by which means court. 
the K. B. has moſt of this buſineſs, for there the at- 
torney ſigns the procedends at his peril, and as no- 
tice is to be given of ſuch bail being put in, ſurely 
there can be no reaſon for a certificate that none is 

ut in, 

But if the defendant puts in his bail, then he is How to proceed 

to apply to the ſheriff, &c. for a return of the habeas for defendant. 
corpus, to annex to the bail-piece, as it may appear 
what the cauſes are for which defendant is arreſted : 
This being done, apply to Mr. Sherwood, who will 
fill up the bail-piece, and attend one of the judges 
to put them in; pay judge 75. 6d. in vacation, and 
55. in term, prothonotaries fees 25, Mr. Sherwood 
36. 4d. for his attendance. 


In the Common Pleas. | | 


Michaelmas Term, in the 25th year of the reign of 
King George the Third, | 


London, 7 Habeas corpus for Richard Roe, at the ſuit of Fobn 
to wit, Y Dee, in a plea of treſpaſs on the caſe ; damage 400. | ye ingroſſed on 


oath for 200. . ſtamp parch · 
The bail are, John Denn, of Cheapfide, London, gentleman, = "gz Y 
; | | and 
T. G. Defendant's 7 Richard Fenn, of the ſame, gentleman, | 


Attorney, Each of the bail in 400. 
| Takes, Kr. | - 
N. B. If the defendant joins, then the bail are 
| | bound in the ſum ſworn to, | 


« You 
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Recognizance of © You John Denn and Richard Fenn are bail for 
bail, „Richard Roe, at the ſuit of John Doe, and ac- 
& knowledge to owe to the ſaid John Doe, the ſum of 
© gol. upon condition that the defendant do appear 10 a 
« new original, to be filed in the court of Common 
& Pleas within two terms, and if he be condemned in 
*© the action, he ſhall pay the condemnation money, or 
„ render his body a priſoner to the Fleet; and if he 
fails ſo ts de, you the bail, ſeverally undertake 10 de 
« i fir him 
N. B. A memorandum or minute is to be filed 
on a 25. 6d. ſtamp with the judge's or prothonotary's 
Clerk. mh 
If under 10l. If the cauſe returned be under 487. then the re- 
cogrizance is taken for the debt and coſts, and net 
to render. Vide Stat. 19 Geo. 3. c. 70. .. b. 
When bail is pot When the bail is put in, notice in writing is to be 
3 to pre- given to the plaintiff's attorney, of the names and 
: additions, the time when, and the judge before 
whom the ſame is put in. R. Ai, 13 & 14 Car. 2. 


In the Common Pleas. 
| John Doe againſt Richard Roe. 
Notice of bail, Take notice, that ſpecial bail was this day put in 
upon the habeas corpus iſſued in this cauſe, before 

the Honourable Mr. Juſtice Gould, at his chambers, 

in Serjeant's Inn, Chancery Lene, London, and the 

names are John Denn of Cheapſide, London, Gentle- 

man, and Richard Fenn of the ſame, Gentleman, 


Dated, &c, Yours, Sc. 
To Mr. R. T. Attorney A. X. Attorney for the 
for the plaintiff, | defendant, 


If plaintiff does If theplaintiff's attorney does not like the bail, he 
not like the bail may ( inſtead of entering an exception) apply to the 
|: gag s judge's clerk for a rule for better bail, which is re- 
| turnable in four days next after ſervice, a copy of 
which is to be ſerved on the attorney for the de- 
fendant: if the bail do not juſtify within the four 
days (provided there are four days in the term left) 
then you may apply to the judge before whom bal 
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bail are put in, for his certificate of their not hav- 
ing juſtified, pay 4d. take ſame to the prothono- 
taries with your writ of procedendo (which you will 
make out), and the clerk will ſign it: the form of 
which ſee hereafter, 

If there are not four days in term after rule ſerved, 
then notice muſt be given to juſtify on the firſt day 
of the next term; which being done, no procedendo 
can iſſue, 

N. B. Plaintiff muſt take out his rule for better 
bail, and ſerve ſame, within twenty days after ſuch 
bail taken, R. H. 13 & 14 Car. 2. 


— 
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Tf there are not 
four days in tm 
left, 


Rule for better 
bail within 20 
days, 


Take notice that the bail already put in. for the Notice of juſti- 


defendant in this cauſe, upon the writ of habeas 
corpus, and of whom you have had notice, will, on 
Monday next, juſtify themſelves in open court, as 
good and ſufficient bail for the ſaid defendant, 
Yours, &c. | 

This notice muſt be given two days, excluſive of 
the day of juſtification, and defendant may add to 
the bail already put in, but care is to be taken to 
+ Huy the new rule in that caſe, of M. 20 Geo. 3. 

ake afhidavit of the ſervice thereof, and ſpeak to 
Mr. She, wood to get the bail-piece of the judge's 
clerk to take to JYetmin/ler ; pay him his fee; of 
35. 4d.; give brief to a ſerjeant 10s. 64.; in the 
evening draw up rule for the allowance at the ſe- 
condaries, and ſerve copy on plaintiff's attorney. 

That writs of habeas corpus, directed to the infe- 
rior courts of London, Heſtmin/ter, Southwark, and 
other courts within five miles of London, may be re- 
turnable immediate. And if the defendant intendeth 
to be bailed, then upon, or within four days after 
allowance of the writ, the day of which allowance 
being indorſed by ſuch officer as allows the ſame, 


fication. 


Two days notice 


of juſtification, 


Rule of Hil. 13 
& 14 Car, 2, 


concerning bails 


on hab. corp, 


on the back of the ſaid writ, notice is to be given in Notice of bails 
writing of the names and additions of the bail, the muſt be given, 


time when, and the judge before whom the ſame is in- 
tended to be put in, to the plaintiff or his attorney, or 
him that cauſed the plaint to be entered, or if none 
can be foynd, then notice of the premiſes to be left 
| n 
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in writing with the chief clerk of the inferior court, 
or his deputy, by the party that tenders the bail, or 
his attorney, and oath made thereof, otherwiſe the 
bail not to be taken, and a procedendo granted if de- 
If no __ 1 fired, before bail excepted : That if no bail in ſuch 
— bab. caſes be put in within eight days after habeas corpus 
Corp, ary allowed in thofe nes 3 it 1 eee imme- 
a procecenc® diate, a procedendo may be grante any judge of 
_ this court if deſired, before bail nfs A. f bail 
be taken in the abſence of the plaintiff, or his at- 
torney, the ſame is to be taken de bene efſe; and if 
no exception be taken within twenty days after the 
bail taken, notice having been given as aforeſaid, 
then the bail to be delivered out to be filed. bid. 
m_ = _ 4 That if a bail upon a habeas corpus be taken be- 
a 1 four days fore a judge at his chambers, and not diſſaſſented un- 
after ivcn/ydays, to, if not filed within eur days after the twenty 
days, a procedendo may be granted upon certificate that 
Rules may beit is not filed: That in term time the plaintiff in the 
given to put in , 5 
bail, | inferior court may ſpeed the defendant, to put in 
| and file his bail by rules given in the bill of pleas; 
an if not filed according to the rules upon certi- 
ficate thereof, a procedendo to be granted. Ibid. 
That all writs of habeas corpus, returnable in 
court, be 1eturnable at a day certain, 
Boil taken of That upon bail taken of perſons in cuſtody, the 
—— vagen judge's clerk to deliver the bail to the prothono- 
elerk to deliver tary to be filed, if aſſented unto; and to that end the 
the bail tothe prothonotary's fees to be depolited ; but the priſoner 
thonogar : | | 
protontia!y not to be diſcharged until the bail be affented unto, 
or over-ruled in open court. Vbid. i 
If there are more cauſes than one returned, bail 
muſt in that caſe be put in for the whole. Salk. 352. 
Cannot nonpros. The defendants cannot nonpros the plaintiff for 
| want of a declaration, he not being bound to fol- 
low him. | | 
How to declare. When bail is put in, the plaintiff may, if he 
means to follow the defendant, declare againſt him 
de bene eſſe, or if juſtified (in chief), and all the pro- 
ceedings are de novo, for the record is not removed 
on a habeas corpus, as it is on a certiorari, Salk, 3 80 
| | Bus 
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But ſuch declaration is to be delivered within two 
terms. Barnes qo. Vide the recognizance, In this 
court it has been held, that on a certiorari, though 
parties were at iſſue in the court below, yet plaintiff 
muſt declare de nov. Barnes 345. Turner v. Bean. 

The declaration is exactly in the ſame form as 
others, therefore no need to inſert it here, 

If a cauſe be removed by habeas corpus out of the If removed ous 
courts of Canterbury, Southamptin, Hull, Litchfield, of the courts of 
or Pool, and the action be tranſitory, it muſt be laid — 

in the county wherein ſuch city or town is, as Kent, to be laid. 
| Southampton, York, Staffird, or Dorſet, | 

I take it that the defendant is to plead to the de- when to plead, 
Claration within the ſame time as others, but he is 
not in any caſe intitled to an imparlance, unleſs by 
ſpecial leave of the court, or judge, although decla- 
ration be delivered the laſt day of the term. 

Defendant, whilſt a feme ſole, was arreſted in the Defendant was 

palace court, and a Cay or two after the arreſt mar- feed, and be. 
ried, and then removed the plaintiff by habeas cor- the pivins mans 
pus into this court, and pleaded her coverture in ried, and after. 
abatement. Rule made abſolute to ſet aſide the v4 pleaded, 
plea, upon hearing counſel on both ſides. Barnes 28 
: Moved for a procedends to Baſton Borough Court, 
Habeas Corpus to remove the cauſe being brought, 
after interlocutory judgment in the inferior court : 
Cur. thought it too late after judgment, and made 
the rule for procedendo abſolute, N yate v. Markham, 
Barnes 221. The contrary is the practice, and fo 
determined in 2 Burr, 759. Cex v. Hart. The in- 
ferior court allow it any time before jury ſworn, and 
ſo there determined notwithſtanding. 21 Fac, I. 
c. 23. 

If an action be brought againſt a feme covert as A Cannot remev®. 
ſole trader, ſuch action cannot be removed by habeas againſt a ſole 
corpus from the city court. 2 Black, Rep. 1060. OI, 

Pope againſt Vaux and Wife, If it is, you may move 
for a procedendo. Ibid. 
Upon an habeas corpus to remove a cauſe out of an If the cauſe is 


Ping ects only maintain- 
Inferior we als a procedendo ſhall be awarded, if it ap able in the court 


pears 
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below, not tobe pears that the action is maintainable there only. 
N 88 Carth, 75. | 
The court wil On a return of a bye-law, the court will not enter 
not enter into a into the validity of it, in order to grant a procedendo 
22 (except except in London); but plaintiff muſt declare here, 
; and defendant may demur, if he has objections. 
2 Burr. 775. | | | 
If an ation be In an action againſt two partners, if one brings 
brought againſt a Habeas corpus, and puts in bail for himſelf only, 


—_ — , Plaintiff ſhall have a procedendo, Fry v. Carey, Str. 


hab, corp, the 527. 

plaintiff ſhall have a procedendo, | 

Tf the action be Frequently plaintiffs in the mayor or ſheriff's 

in the courtsof courts, London, bring debt upon the cuſtom, in or- 

London in debt, 

and the cauſe is der to ground an attachment, and after removal the 

removed after an plaintiff cannot declare in ſuch action in the ſupe- 

by mac yy ce rior court, in debt, becauſe his debt may ariſe on 

ved, how to b g 

proceed, if the ſimple contract; therefore, in order to enable him to 

action cannot be declare in ſuch action, he muſt move the court in 

maintained in term for a rule to ſhew cauſe why a procedends 

the ſuperior . i 

gourtz. ſhould not iſſue, unleſs the defendant will accept 
a declaration in caſe; and if the defendant ſhould 
not agree to accept ſuch declaration, the court will 
grant a procedendo; if in vacation, it's done by 4 


Judge's ſummons. 


Procedendo. 


Ir the defendant does not put in or juſtify his 
bail in due time as before ſaid, then iſſue the follow- 
ing writ of procedendo, after certificates obtained 

by from each judge. | 
Writ of proce= George the Third, Sc. To the ſheriffs of Landis, 
dendo. greeting: Although we lately by our writ com- 
manded you, that you ſhould have the body of C. D. 
detained in our priſon under youf cuſtody, as it was 
ſaid, under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and detained, by 


whatſoever name the ſaid C, D. might be called , 
| | the 
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the ſame, before Alexander Lord Loughborough, at his 


chambers in Serjeants Inn, Chancery-lane, immediately 
after the receipt of that writ, to do and receive all and 
ſingular thoſe things which our ſaid chief juſtice 
ſhould then and there confider of him in that behalf; 
yet for certain cauſes in this behalf ſpecially moving 
our juſtices of the Bench aforeſaid, at Weſtminſter, 
We command you, and every of you, that in all 
plaints and ſuits againſt the ſaid C. D. at the ſuit 
of A. B. in our court, before you, or any of you, 
now depending undetermined, you proceed with 
what ſpeed you can, in ſuch manner, according to 
the law and cuſtom of our kingdom of England, as 
you ſhall ſee proper, our ſaid writ to you firſt there- 
upon directed to the contrary in any wiſe not- 
withſtanding, Witneſs Alexander Lord Lough- 
borough, at Weſtminſter, the 28th day of November, 
ia the twenty- fourth year of our reign, 

To be ingroſſed on a 25. 64. ſtampt parchment, 
and to be ſigned by prothonotaries; 3 pay 15. 4d. ; 
ſeal 7d. allowing 65. 10d. attorney's fee below, 

4. 44, 

"if the bail furtoader the defendant, apply to Mr. 17 ba 2 
Sh:rwood for that purpoſe, wid will attend with der. 
the bail · piece before a judge, and get ſurrender 
made; pay him 55. 4d.; judge's fee in term 13% 0h 
in vacation 13s. 3 and notice muſt be given of ſu 
ſurrender, but no affidavit or exoneratur necellary, * 


edge aut 


Directions to the Inferior Courts. 


As a habeas corpus, and procedendo, muſt be di- 
redted properly to the inferior courts, ſuch of them as 1 
can collect are as follow ? 


To the mayor, aldermen, and fheriffs of London, M Mage” s court, 


non. 


To the ſheriffs of the city of London. — court 


To the judges of our palace court of Weſtminſter, te. 
and to each of them, grecting. Maiſhalſez, 


if 
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If in ſheriff 's 


court in the 


county. 
Stepney. 


Marſhal, 


Warden of the 
F leet, 


Briſtol, 


Dith, 


Bedford. 
Beverley, 
Buekinzham. 


Cambridge. 
Canterburs 
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If it's in the ſheriff's court of any county, direct it ts 
the ſheriff, as Middleſex, Berks, Oxford, c. 


To the ſieward of our court of record, within the ma- 
nors of Stepney and Hackney, in the county of Mid- 
dleſex, hamlets and liberties of the ſame, and alſo to the 
high bailiff of the ſaid liberty, and to either of them. 

To the marſhal of our Marſhalſea before us, 

To the warden of our priſon of the Fleet, 


To the mayor, aldermen, and ſheriffs of the city if 
Briſtol, and to the mayor and conſtables, keepers of the 
Slaple of the ſame city, and alſo to the bailiffs, mayer, and 

community of the ſame city, in their court of Tolſey. 

To the mayor, recorder, aldermen, and juſtices of the 
2 of Bath, in the county F Somerſet, and to every ef 
them, 

To the mayor, aldermen, burgeſſes and recorder of tht 
town of Bedford, in the county of Bedford. 

To the mayor, aldermen, and burgeſſes of the town of 
Beverley, in the county of Vork. 

To the bailiff and burgeſſes of the town of Bucking- 
ham, in the county of Buckingham. | 

To the mayor, recorder, and burgeſſes of the borough 
of Bury Saint Edmonds, in the county of Suffolk. 
Jo the mayor and bailiffs of the town of Cambridge, 
. To the fleward of the liberty of Thomas by Divine 
1 archbiſhop of Canterbury, in the court of 


His palace within the city of Canterbury. 


Exete * 


Hereford. 


: Hertford, 


Kingſton upon 
Hull. 


Ditto upon 
Thames, 


To the mayor and bailiffs of our city of Exeter, in 
the county of Devon, and to the bailiffs, citizens, and 
provoſis, of the ſame city. OY 

To the mayor, aldermen, and citizens of the city of 
Hereford, 

To the mayor and capital burgeſſes of the borough « 
Hertford in the county of Hertford, and alſo io the 


fleward of our Court of record there. 


To the mayor and ſheriffs of our town and county of 

Kingſton upon Hull, in the county of Vork. 
To the bailiffs and ſieward of our court of our Town 
F Kingſton upon Thames; and in the abſence 7 . 
| wy; 
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faid firward, to the 22 and recorder of the ſame 
town, or any two of them. 
To the mayor, ſheriffs, and titizens, of the city of Lincoln. 
Lincoln, 
To the bailißßs, burgeſſs, and citizens of the city of Litctfield, 
Litchficld. 
To the mayer and recorder of our totun or borough if King's Lynn, 
King's Lynn, in the county of Notfolk. 
To the ſletbard of the dean and chapter of the colle- St. Martin's Ie 
giate church of Saint Peter, Weſtminuer, of the court Grand. 
of their liberty or precint?s of Saint Martin's the Great, | 
in London, and the conflables there, 
To the mayor, older men and burgeſſcs of the borough Newbery, 
of Newbery, in the county of Berks. 
To the mayar and bailiffs of the town and birough of Northampton, 
Northampton, in the county of Northampton, 
To the mayor, aldermen, and Iber F. of the county Norwich. 
of the city of Norwich, 
To the mayor and bailiffs of the city of Oxford, in Oxford, 
the county of Oxford. 
To the mayor, aldermen, and birgeſſes of the ten of Portſmouth, 
Portſmouth. 
To the mayor and bailiffs of our tetun of South- Soutkdmpror, 
ampton. 
To the baili f of the revererd father in Chriſt, Taunton; 
lord b bp of Wincheſter, of his liberty of Taunton 
and Taunton Dean in the county of Somerſet. 
To the mayor and recorder of our borough of Thet- Thetford; 
ford, in the county of Norfolk. 
Wells, borough or city, To the fleward or bailiff wells. 
of our court of our pleas, granted to the reverend father 
in Chriſt, biſhop of Bath and Wells, held at the 
Guildhall, within the city and borough of n in 
the county of Somerſet. 
To the mayor of the Town of New Woodſtock, in Woodſtock, 
the county of Oxford. 
To the mayor, recorder, and aldermen of our city of Worceſter, 
Worceſter, and to every, &c. 
* = the mayor, aldermen, and Ha is of the City e of York. 
OIKs 
O 5 This 
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Hab. corp, al [I his writ alſo is iſſued where a witneſs is con- 
teſlifcandam. fined in priſon, directed to the marſhal, ſheriff, Sc. 
in order to bring him before the court where the 
cauſe 1s to be tried, to give evidence on the part of 
the perſon who ſues it out, and is called an habeas 
corpus ad te/iificandum, the form of which, and the 
mode of obtaining it, ſee title Subpœna. 
Hab corp, a4 It is alſo made uſe of by a plaintiff in this court, 
latisfaciendum. where his prifoner has removed himſelf, after de- 
; claration, to the Arng's Bench, in order to bring 
him here, to charge him in execution upon judg- 
ment obtained, and it is called an habeas corpus ad 
fatisfaciendum, to ſatisfy or make ſatisfaction to the 
plaintiff, the debt and damages by him recovered; 
which being obeyed, the court will commit him 
again to the cuſtody of the warden, there to remain 
until he make ſatisfaction, 
Returnable ma This writ is always made returnable on a day 
day certain. certain, as the priſoner cannot be committed in 
| execution but by the court, whilft they are fitting, 
May iſfue to the A habeas corpus ad ſatisfaciendum may iſſue to the 
warden, &» warden of the Fleet, or the keeper of any inferior 
| priſon, of a liberty or franchiſe, returnable in court 
at a day certain; and the number-roll of the judg- 

t ment to be indorſed upon the writ by the attorney 
who ſues it out; and ſuch writ ſhall be a good 
cauſe of detainer. R. Mich. 1654. 


Ha. corp, ad ſatisfa. in Ha. corp. ad. ſalisſa. in 
ie | debt, 

George, &c. To the George, &c. To the 
warden of the priſon of warden of the priſon of 
the Fleet, greeting: We the Flect, greeting: We 
command you, that you command you, that you 
have before our juſtices have before our juſtices 
at MWeſiminſter, on Medneſe at Meſiminſter, on Wedneſ- 
day next after the mor- day next after the mor- 
row of All Souls, the bo- row of All Souls, the bo- 
dy of C. D. under ſafe dy of C. D. under ſafe 
and ſecure conduct, de- and ſecure conduct, de- 
tained in our priſon un- tained in our priſon under 

der your 


4 


 Paupers, 


der your cuſtody, as we 
are informed, together 
with the day and cauſe 
of his being taken and 
detained, by whatſoever 
name the ſaid C. D. is 
there known, to ſatisfy 
A.B. 25l. for his da- 
mages, which he has 
ſuſtained, as well by not 


/ 


your cuſiody, as we are 
informed, together with 
the day and cauſe of his 
being taken and detained, 
to ſatisfy A, B. as well a 
certain debt of 251. which 
the faid 4. B. in our 
court, before our juſtices 
at Meſiminſter, recovered 
againit the ſaid C. D. 
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performing certain pro- as alſo lot. for his da- 
miſes and undertakings mages, which he ſuſ- 
lately made by the ſaid tained by reaſon of the 
C. to the ſaid A. at Weſi- detaining the ſaid debt, 
minſter, in the county of as for his coſts, | 
Middleſex, as for his coſts, 

and charges by him laid out, about his ſuit, in that 
/ behalf whereof the ſaid C. is convicted; and fur- 
1 ther to do and receive what our ſaid court ſhall then 
and there conſider of him in this behalf; and have 


e there then this writ. Witneſs Alexander Lord 
r Loughborough, at Meſiminſter, the 28th day of No- 
t vember, in the twenty fourth year of our reign, 


- Pay prothon. ſigning 15; 4d. ſeal 7d. at the Fleet 

y 95. 4d, ſecondary 9s. tipſtaff 10s. 6d. 

d You ſhould have the roll in court, and the ſe- Roll to be in 
condary marks thereon the ha. corp. and commitment court. 


by the court, in the margin of the judgment, 
in R. M. 1654. | 


he 

of | 

le Paupers. 

ou | 

es PAUPER, is a perſon ſaid to be, by the law, Definition of. 
7 1 fo poor and indigent in his circumſtances, that 
To he cannot diſpend the uſual charges to recover his 

o- light, either in /aw or equity, 

afe It appears in very early times, viz. 1495, that Poor perſons 
de- Poor perſons having any claim to lands or other eg to drop 
der right, were frequently obliged to drop the purſuit const of the cr. 
our Oo 2 thereof peaces, 
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thereof in a court of lat or equity, the expence be- 
ing too great for them to bear: This being a great 
grievance to the ſubject, and in order that men 
ſhould not be ſtripped of their legal poſſeſſion and 
right, by the Stat. of 11 H. 7. c. 12. It is enact- 
ed in the following words, which deſerve to be writ- 
ten in leiters of gold, viz, Prayen, ** the Commons 
c in this preſent Parliament aſſembled, that where 
de the King our Sovereign Lord, of his moſt gra- 
4 cious diſpoſition, wiileth and intendeth indif. 
<« ferent juſtice, to be had and miniſtered accord. 
ing to his common laws, to all his true ſub— 
„ jects, “ as well to the poor as rich,” which poot 
© ſubjects be not of ability nor power to ſue ac- 
& cording to the /aws of this land, for the redreli 
«© of injuries and wrongs to them daily done, a 
« well concerning their perſons and their inherit 
« ance, as other cauſes; for remedy whereof, on 
«© behalf of the pocr perſons of this land, not able to 
« ſue for their remedy after the courſe of the commu 

Every poor per- ©* /aw, be it ordained and enacted, That ever 

8 © poor perſon or perſons, which have, or hereafter 

Expence, “ ſhall have cauſe of action, &c. ſhall have or- 
« pinal writs, Oc. nothing taking for the ſame 
&« counſel, attornies, and all other officers requiſite 
« and neceſſary for the ſpeed of the ſaid ſuits to b: 
cc had and made, which ſhall do their duties, with 
e out any reward for their counſels, help, and buſ- 
c neſs in the ſame.” ; 

Not to be worth It is not ſettled how much the poor perſon is to 

Sl. except, &, be worth by this act of parliament, but the courts 
of juſtice have fixed the ſum to be under five 
pounds (except wearing «pparel, and his right ta tht 
matter in gueſlin). Lil. Prac. Reg. 633. 

How to ſue, Therefore if the plaintiff is ſo poor as above 
ſlated, he muſt petition to one of the judges of this 
court to be admitted to ſue in forma pauperis ; and 
if he has begun the ſuit, and not able to carry 
on the ſame, yet he may, after petition, be admit- 
ted. Incroſs it on a treble 64. ſtampt paper, ane 


nex allo the affidavit thereto on treble 64. _— 
tak: 
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take ſame to the judge's chambers, and after oath 


9 is made thereof, the clerk will make out an order 
5 thereon; pay him 25. 64. The form of the peti- 
* tion and affidavit are as follow: 

d. 

it. In the Common Pleas, A. B. plaintiff, 
ons and 
ere C. D. defendant. 


li To the Right Hmnourable Alexander Lord Lough- 


rd- borough, Lird Chief Juſtice of his Majeſty's 
ub- Court of Common Pleas, 

oot 

0 The humble Petition of A. B. 


* Sheweth, 
That the ſaid defendant is and ſtands juſtly in- If the action is 


* debted unto your petitioner in the ſum of 101. for un _ _ 
the work and labour of your petitioner, done for „itonef bak 
man | 5 ©" BE 
b the ſaid defendant, at his requeſt; and your peti- not as yet com- 
f tioner hath commenced an action againſt him for Werced any ac- 
ter tion againſt him, 
ori- the ſame. 2 being unable, 
ks That your petitioner finds himſelf unable to &c.” 
ine carry on the ſaid cauſe, on account of his extreme 
* poverty, as appears by the affidavit hereto annexed. 
* „ Your petitioner therefore 
1 
* moſt humbly prays your 
& Lordſhip, that he may be 
8 to I hum 1 . h «< 5 . .* 
. : oy —_— admitted in forma pauperis, 
* — dansk of agen 4. to profecute his ſaid ac- 
the gairſt the above-named * tion, and that J. C. B. eſqʒ 


C. D. and humbly accept may be aſſigned to him as 
ſo de fig —_ CB “ his counſel, and A. G. his 
N attorney, to proſecute his 
„ ſaid ſuit. 
&« And your petitioner ſhall 
« ever pray, &c.“ 


Oo3 C:mmon 
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| In the Common Pleas. A. B. agt. C. D. 

Affidavit. A. B. of, Cc. yeoman, maketh oath and faith, 
That he is not worth five prunds in all the world 
(fave and except the matters in queſtion in this 
Cauſe, and alſo his wearing apparel). 

To pay no fees, The pauper, upon the order being made, may 
ſue out his writ without ſtamps, pay no fees to 
any of the officers ; no ſtamps are uſed for the re. 
cord, venire, or hab. corp. nor do you pay for ſetting 
down the cauſe, or return of hab. corp. 

Unleſs he reco- But if you recover a verdict, the officers take the 

vers 5l. or more. court fees, and in them they include paſſing the 

1 5 record, Cc. if above five pounds, the pauper be. 
ing by them deemed dives. The declaration is in 
the common form, to which you annex a copy of 
the petition, order, and affidavit, and deliver to de- 
fendant's attorney. If the defendant brings error, 

you mult pay the clerk of the error his fees. 

Obſervation to To conſider the mode upon which this act of the 

the judges. 11 H. 7. is conſtrued, every man who has hu- 
manity muſt feel for the pauper.— The law hath 
provided, that a man who is not worth five pounds 
in the world, ſhall ſue without the payment of fees, 
on account of his extreme poverty; yet he, in the firſt 
inſtance, pays a duty to the king of 3s. and for 
the judge's fee 25. 64. oath 1s.; then if he obtains 
a verdict for above 51. he is to pay court fees, 
21. 16s. 8d. and paſſing his record at leaſt 1/. ; that 
upon the whole he is to pay without receiving one 
farthing, upwards of 4/. when he is admitted to ſue 
on account of his extreme poverty, beſides 7s. 44. 
for ſigning his judgment, 

How to infve I think, if the judges knew this to be a fact, 

CO i ver- there could be no doubt but that their humanity 

i avour of x. 

the pauper, would induce them to alter this mode, as they 
might make a rule upon the attorney for the plaintiff 
(in caſe of a verdict, and be receives the debt and coſts), 
that he ſhall pay to every officer their fees, or be liable te 
be flruck off the roll on complaint made; or permit the 


defendant's attorney to pay them to the pretbonotaries far 
| the 
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the uſe of the ſeveral officers ; and if a reference was 
had to the ſtatute, I have no doubt but that ſuch 


was the intention of the legiſlature. 


The plaintiff may, at any time pending the ſuit, May at any time 
petition to proſecute in forma parperis. Audr. 306. Petitden. 

If the party give any fee or reward to his counſel No fee to be 
or attorney, or make any contract or agreement ging, 
with them, he ſhall from thenceforth be diſpaupered 25 
and not afterwards be admitted again in that ſuit to 
proſecute in forma pauperis. He is not liable to pay wot liable to pay 
coſts, but be in the diſcretion of the court, whether coſts. 
he ſhall be puniſhed or not. Stat. 23 H. 8. 2 Salk. 

506, But Holt ſaid, there is no officer to whip 
him, nor did he ever know it done, id. | 

He is not liable to pay the coſts for judgment as Nor for judg- 
in the caſe of a nonſuit, 3 Wilſ. 24.; nor to pay the MN" 35 18 2 
colts before he brings a new action, if it does ap- we enen 
pear that he has not been vexatious, Str. 878. If May be diſpau- 
he has been vexatious, as giving fix notices of trial, Pere, if vera- 
and not proceeding, the court will diſpauper him, "vs 
but not make him pay coſts, 7:4. 983. 

A perſon admitted in forma pauperis, can only ſue Can only ſue in 
in that cauſe for which he is admitted, fo that if any — bein 
other cauſe ariſes, he muſt be admitted again de novo, ans 
et fic toties quoties. Lil. Reg. 633. 

A pauper ſhall not pay coſts, though diſpaupered; 
if taken in execution for coſts, he ſhall be diſcharged 
upon motion. Fort. 220. 1 Roll. Rep. 81, 

It has been denied to a defendant to defend in Denied tos 

arma pauperis, in this court, Barnes 328.; like wiſe defendant. 


very lately by Mr. J. Gould, 


Conſolidating of Actions. 


Ir there be two or more actions brought upon the How to con- 
ſame policy of aſſurance againſt the under writers, or ſolidate. 
two or more ejcctments on the demiſe of the ſame leſſor 
of the plaintiff for the ſame premiſes, and they pro- 
cced ſeparate, the defendants may apply to the court 
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The rule to be 
obſerved. 


If after interlo- 


plain! ff gies, 
executet May 


have ſci, fa. 


* Barnes 136. 


Conſolivating Acion$, 


by wey of motion to conſolidate ſuch actions ® ; if in 
term time, it is a rule to ſhew cauſe, if in vacation, 
by way of ſummons, before a judge; and upon 
their undertaking to be bound, and concluded, in 
all the actions, by the fate of the verdi in the ac- 
tion brought againſt the fiſt defendant, and to bring 
no writ of error, the court wili ſtay all the proceed- 
ings in the laſt actions until further order; but 
all the rules muſt be paid for feparate, as allo the 
ſummonſes and orders thereon : and if the verdict 


turns in favour of plaiatiff to the ſatisfaction of 


the judge wha tried the cauſe, the plaintiff may 
proceed to tax his coſts on that verd:C&t, and get 
the defendant's attorney to attend the prothono— 
taries, who will tax the coſts in the other ac- 
tions, which if complied with (as is uſual), and 
they are not paid with the debt; move the court 
upon an »ffidavit of the facts, for Jeave to enter up 
the judgment, and take out execution thereon 
and that ne prothonotary may tax the coſts in 
all the cauſes, and for the coſts of the application 
one fiamp fir the affidavit is ſufficient, which the 
court will order, after the coſts are t-xed, they are 
to be paid within a limited time, if not, fign the 
Jjuigments upon a double half crown ftamp, and 
take out execution thereon ; you pay for ſeparate 
rules, aud ſerjeaut's fees are not fixed, 


Abatement by Death. 


Tre general rule to be obſerved in this caſe i is, 
thit where the death of any party happens, and yet 
the plea is in the ſame condition as if ſuch party 
were living, there ſuch death makes no alteration 
or abate ment of the writ, 10 Hed, 251. Gil. . 
242. 

By the 8 9 , 3. c. 11. ſet. 6, © If any 


cu or, judgment 4 plain: iff happen 10 die aber an interlocutory 


Judgiueut, aud before final . obtained, 
* cc the 
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« the ſaid 1. ſhall not abate therein, if ſuch ac- 
& tion might be originally proſecuted, or main- 
« tained by the executors or adminiſtratots of ſuch 
« defendant, and a ſcire facias we be had there- 
©. on. 

« That if there be two or more plaintiffs or de- If one plaintiff 
« fendants, and one or more of them ſhould die; 4 8. _— 
« if the cauſe of ſuch action ſhould ſurvive to the 
& ſurviving plaintiff or p/eintiffs, or againſt the 
&« (yrviving defendant or defendants, the writ or 
« action {h-!l not thereby be abated; but ſuch 
« death being ſugg:fted upon the record, the ac- 
ce tion ſhall proceed againſt ſuch defendant or de- 

& fendants ſurviving.” hid, 

By the fat. 17 Car. 2. c. 18. it is enacted, Death of either 
« That the death of either party between verdict da 
& and judgment, ſhall not be alledged for error, fo ment, not = 
(6-29 judgment be entered within two terms after 
& ſuch verdict,” 

If either party die before the aſſize, it is out of Death before af- 
the ſtatute; but if after the aſſizes, though before Rat, uit 2000 


if atter the da 
trial, it is no error; for the aſſizes is but one day ax, 75 


in law, Salk. 8 pl. 21. 9 Ld. Kaym. 1415. If after 


verdict, and before the day in bank, the plaintiff 
dies, and the defendant ſigns judgment the ſecond 
term after the verdict, this is within the ſtatute, 
and the ſame as if he had entered judgment on the 
roll, Sid. 385. 1 Wilſ 302. 

An ejectment againſt baron and feme, after ver- EjeQment 
dict for the plaintiff, baron dies between the day of — 
rift prius and the day in bank; adjudged that the — 
writ ſhould ſtand good againſt the feme, becauſe it of nifi prius and 
is in the nature of a treſpaſs, and the feme is charg- 4 i» bank, it's 
ed for her own act; and the action ſurvives againſt gy; the 
her, ſo if the wife had died, the baron ſhould 3 
judgment entered againſt him. Cro. Tac. 3 
Cro. Car. 509. Roll. Rep. 14. , Moor, 469. FW a \ If feme takes 
feme tole plaintiff after verdict, and d- fore 9 
day in bank, takes huſband, the ſhall have judg- fore the day og 
ment, Cxo. Cai 232. but a fei ta. muſt be ſued bank, the ſhall 
out before execution, | bare judgmeat 


If aut be ſued, 
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If pending an er- If pending an argument on a ſpecial verdict, and 

zumen plat2til? the court takes time to conſider thereon, the plain» 

dies, the ſuit 2 . 

20es not abate, ki dies; the judgment will be ordered to be enter- 
ed up as of the term in which judgment ought to 

So if defendant have been fizn:d, 1 Burr. 226. ; the like may be 

des. done if the defendant dies. id. 147. 4 Burr. 
2277. Yet his repreſentative muſt ſue out a /crre 
fauna before he can have execution; and if execu- 
tion is executed without it, it ſhall be ſet aſide, and 
the money levied returned. 1 Hi. 302. 

A ſeme ſole can- A feme ſole cannot abate her own writ by mar- 

not by marrlege riage, for this would be taking advantage of her own 

abate ber writ, | 
act. 2 Roll. Rep. 53. | 

If the is ſued, If a feme ſole is ſued, and after ſhe takes a huſ- 

and takes Bu! band, it is no abatement of the writ z for the plain- 

band, writ does 8 pt ä 

nor abate; tiff would be in a. fine condition, if after they have 
arrcited a woman the ſhall be allowed to overthrow 
the proceedings by a ſubſequent marriage. La. 
Raym. 1525. 2 Str. 811. 

If there are two The Jaw abhors multiplicity of actions; and 

uits pending for therefore whenever it appears upon record, that the 

the ſame cauſe RY X i N 

of action, the Plaintiff has ſued out two writs againtt the defend- 

ſecond ſuit ſhall ant for the ſame thing, the ſecond writ ſhall abate : 

dane. For if it were allowed that a man ſhould be twice 
arreited, or twice attached by his goods for the 
ſame thing, by the ſame reaſon he might ſuffer ad 
infinitum; but then it muſt plainly appear to be for 


the ſame thing. Mod. 418. 539. 5 Co. 61. 


St ggeſtion on Record. 


Suggeſtion en LONDON, (ſſ.) C. D. late of, &c. mer- 
1 chant, was attached to anſwer A. B. and E. F. 
one of the plain- of a plea of treſpaſs on the caſe; and thereupon 
riffs after writ the ſaid A. B. by S. U. his attorney, comes, and 
2 1 IOS the ſaid E. F. cometh not; and the ſaid A, B. gives 
the court to underſtand, and be informed, that after 
the iſſuing the original writ, and before the return 

thereof, and before this day, to wit, on the F 
ay 
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day of at London aforeſaid, to wit, in the 
pariſh of St. Mary-le-Bow, in the ward of Cheap, 
the ſaid E. F. died, and the ſaid A. B. ſurvived 
him, which the faid C, D. doih not deny; and 
thereupon the ſaid 4. B. by his attorney afore- 
ſaid, complains, For that whereas, the ſaid C. D. 
on the day of in the year of our 
Lord 1782, to wit, at London, &c. was indebted 
to the ſaid A. B. and the ſaid E. F. his partner, in 
201. of lawful money, c. for divers goods, wares, 
and merchandizes, by the ſaid 4, B. and E. F. in 
bis life-time before that time ſold, c. 

Go to the end of the iſſue. The fame day is Suggeſtion of 
given to the parties aforeſaid here, &c. then ſay, the Ge 
Before which day, to wit, on the day of \fter iſſue joined, 

in the year aforeſaid, at London afore- 
ſaid, in, Cc. the ſaid A. B. ſuggeſts to the court 
here, according to the form of the ſtatute in ſuch 
caſe made and provided, that the ſaid G. H. died, 
and the faid A. B. ſurvived him, which the ſaid 
defendant doth not deny: And the ſaid defendant 
by his faid attorney came; but the ſaid ſheriff did 
not ſend the faid writ, nor did he do any thing 
thereon, therefore as before, it is commanded to 
the ſaid ſheriff, that he cauſe to come before our 
ſaid Lord the King, here, on 
| twelve, Sc. by whom, Oe. 
and who neither, &c. 
To the end of the pofea, And upon this the Suzgeſtion of 
ſaid plaintiff ſays, that after the laſt continuance of the death of one 
4 N of the defendants 
the plea aforeſaid, to wit, on the day of fer verdict. 
in the year aforeſaid, at, c. in the 
county aforeſaid, the ſaid C. died, and this is not 
denied; therefore let all farther proceedings againſt 
the ſaid C. ceaſe ; whereupon the ſaid plaintiff prays 
judgment againſt the ſaid F. for the damages, coſts, 
and charges aforeſaid. by the jury aforeſaid in form 
aforeſaid aſſeſſed, to be adjudged to him, c. there- 
fore it is conſidered, c. | 

Upon a writ of error it appeared, that the death of Suggeſtion of — 
Robecca Savil Far was ſuggeſted in the jurata of the dee 3 

recol d he jurata of the 


Ws 
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record, when it record of ni privs, and not in the uſual way, and 
Oe IP afterwards the death was ſuggeſted upon the roll in 
ni6 prius record, the uſual way, The error aſſigned was, That 
and nn ths * there is no record of niſi prius, and that judgment 
ne rin is given for the pluniiff bel ab, wherea; it ought 
rol:, and hela ** to have been given for the d-fendant;” then a cer- 
good, ticrari iſſued, to certify the record of nf? prius, 
which was done, and in nulla e erratum pleaded 
by det-ndent in error; the objection taken was, 
that it ougat to have been ſuggeſted upon the 11 
privs record, and that it is not ſufficient in the ju- 
rata. ord {ni id— The ſuggeſtion, award, 
and all de proceedings ſhew one of the defendants 
to be dead; and there is an award for the proceed- 
ings to ſtay, as to this defendant, and to go on 
againſt the other only; and the jury is awarded as 
againſt the living one, the other being dead; both 
were alive when the iſſue was joined; a day was 
given to the parties, one defendant is awarded to 
come, the other not, and the ſheriff doth not re- 
turn the writ, and a new venire is awarded, to try 
the iſſue againſt the ſurviving defendant, and it is 
properly awarded upon the iſſue-roll, and acknow- 
ledged. The 1% prius roll is only for the direction 
of the judge, to tity it; and it is not traverſable on 
the roll, the judgment is rip ht enough. 1 Bur. 363. 
After iſſue join- After iſſue joined, and before the day of niſi prius, 
ed, and before one of the defendants died, plaintift ſued out a ven. 
day of en BIS, fac. between him and the ſurviving defendant, and 
died Piaintiff made the jurata agreeable thereto, Verdict for 
_ _—_— plaintiff, objected at the trial, that the death of the 
ſurviving de- deceaſed defendant ought to have been ſuggeſted on 
fendant, and the record of niſi prius, and thereupon an award 
made jura entered of a ven. fac. between plaintiff and the ſur- 
agreeable, held 6 . 

wall, viving defendant. The point reſerved was now ar- 
| gued, and thereupon the plaintiff now produced the 
roll in court, wherein the ſugge/lion and award of the 
ven. fac. as above, were entered, which the court 
held to be ſufficient, No continuances are neceſſary 
to be inſerted in the record of ni prius. Doe v. Far. 

Barnes 469. | | ; 
Suggeſtron 
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Suggeſtion on the London Af. 


By 3 Fac. I. c. IS, 7 & 1 If in any action of A creditor ſuing 
& debt or action upon the caſe, upon an af/ump/it 4 — m—_ 
« for the recovery of any debt, to be ſued or pro- ebe, 
„ ſecuted againſt any citizen and freeman of the 
« city of Lenden, in any of the king's courts at 
% He ſtminſter or elſewhere, out of the court of Re- 
&« gueſts, it ſhall appear to the judge where ſuch 
action ſhall be ſued or proſecuted, that the debt 
« to be recovered by the plaintiff in ſuch action 
© dotn not amount to 40s. and the defendant in 
& ſuch action ſhall duly prove, either by ſufficient 
« teſtimony of his own oath, to be allowed by any 
& judge or judges of the ſaid court, that at the time 
& of the commencing ſuch action, ſuch defendant was 
« inhabiting and reſiding in the city of London, or 
& the liberties thereof; that in ſuch caſe the ſaid 
judge ſhall not allow the plaintiff any coſts of 
„ ſuit, but ſhall award him to pay coſts to the de- 
& fendants.“ 

By 14 Geo. 2. c. 10. © It ſhall and may be lawful pebts not ex- 
© to and for every citizen and freeman of the city creding 408. to 


ce of c be recovered in 
of London, and every otherperſon or perſons who n un of Ke 


e do or ſhall rent or keep any hp, ſhed, flall, or queſis in London. 
„fand, or ſeek a livelihood, in the ſaid city or li- | 
© berties thereof, which now have, or ſhall here- 
e after have any debts owing, not exceeding 405. 
e by any perſons whatſoever, inhabiting, or ſeeking 
« livelibood, within the ſaid city or liberties 
© thereof, during their reſpeive inhabiting within 
&* the ſaid city, &c. or ſeeking a bvelihood, as afore- 
c ſaid, to cauſe ſuch debtor to be ſummoned to ap- 
© pear before the commiſſioners, &c.“ 
If the plaintiff does not recover the ſum of 40s. The W-fminfler; 
againſt any the perſons above deſcribed, the defend- ud er 
ant may, the next term after verdict, apply to the, gere. my 


court upon affidavit, ** That he was at the time of A uU. 
„ com- 
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& commencing the action, an inhabitant and reſident 
ce within the city, &c. for a rule to ſhew cauſe, 
« why a ſuggeſtion ſhould not be entered upon the re- 
& cord,” purſuant to the Stat. 3 Zac. 1. Serjeant's 
fee is half a guinea, which is drawn up at ſeconda- 
ries; ſerve copy on plaintiff's attorney, and if no 
cauſe ſhewn, make affidavit of the ſervice thereof, 
and move to make it abſolute; ſerjeant one guinea ; 
tax the coſts on the rule with the prothonotary 
| upon his appointment. 
Who is within A captain of a Portugueſe ſhip that lay on board it, 
the act. and conſtantly at the Royal Exchange, was held to 
be a perſon within the 14 GC. 2. c. 10. by the court 
below, and had coſts allowed him. 
If judgment goes But if the defendant ſuffer judgment to go by 
Ae" % default, he ſhall not be entitled to a ſuggeſtion ; for 
not being in court, he ſhall not be received for that 
: purpoſe. Brampton v. Crabb, Str. 46. 
Coſts to be ala The coſts of the application ſhall be allowed in 
_ of appli- the taxation, as well as of the former proceedings. 
mp Str. 1120, | 
What muſt ap- It muſt appear by the affidavit to ground the ſug- 
cg the affi- geſtion, that the plaintiff and defendant are citizens 
; of Londen, and that the cauſe of action aroſe within 
the city, 1 Wilſ. 20. 2 W ilſ. 68. and it's not diſ- 
cretionary in the court, but they are bound to grant 
the ſuggeſtion. bid. 
Damages given Verdict for plaintiff for 11. 85. 9d. defendant (the 
by verdiẽt under damages being under 405s.), upon an affidavit that 


40s. defendan* he was refident in A/iddleſex, and liable to be ſum- 


dleſex, and liable moned to the county court, there moved for leave 

to be ſummoned tg enter a ſuggeſtion of that fat upon record, pur- 

to the county ſuant to Stat. 23 Geo, 2, no certificate having been 
court,leave given p 8 "> 

to enter ſuggeſ- granted at the trial, to prevent defendant's taking 

tion, ad vantage of that ſtatute, in oppoſition to this mo- 

tion, no affidavit denying the fact contained in de- 

fendant's affidavit, was produced by plaintiff, but it 

was ſworn that defendant before trial offered plain- 

tiff 21. 25s, and coſts ; and it was obſerved, that plain- 

tiff had given evidence on ſome, not on all the 

counts in his declaration, that he had proved a 

| larger 
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larger debt than 4os. which had been reduced by a 
ſet-off on defendant's part to the ſum recovered, and 
that if plaintiff had been nonſuited, he would have 
been liable to fingle coſts only. The court held 
they were bound by the finding of the jury. Rule 
abſolute for leave to enter the ſuggeſtion ; plaintiff 
may traverſe it, if he thinks fit afterwards, the ſug- 
geſtion having been entered. Defendant moved for 
judgment thereupon, Rule, that unleſs plaintiff 
plead to the ſuggeſtion by the firſt day of next term, 
it is to be taken for true, and prothonotary is to al- 
low double coſts to defendant according to the ſta- 
tute. Filzpatrick v. Pickering. Barnes 470. 

On trial at Guildhall, tne plaintiff proved 41. 155. A ſet- off, re- 
3d. due to him, which was diſcharged by a ſet-off to IN = 
1J. 13s. 24. thedefendant moved upon 3 Fac. I. c. 15. n e 
for a ſuggeſtion, but the court held, he was not in- the juriſdiction. 
titled to the benefit of that act, for it was plain the 
real demand was above 40s. and how could the plain- 
tiff tell whether the defendant would ſet off any 
thing in that action fo as to be bound to chuſe that 
juriſdiction ; beſides, he has in effect recovered 41. 

155. 3d. becauſe a debt which he mutt have other- 
wiſe paid is now ſatisfied, The plaintiff had judg- 
ment for the 1/. 13s. 34. and his coſts, Str. 1199. 


Pitts v. Carpenter. 
But if the plaintiff's demand be for 154. 38. 9d. But when pay- 


and reduced to 1/. 13s. gd. by payments made under Pens are giver 
in evicence on 


the plea of non aſſumpſit to plaintiff (and took no ad- the plea of cor 
vantage of his notice of ſet- off), it was held that a , and 
ſuggeſtion upon the act might be entered. Barnes pore au” 


354. Henſen v. Hemming. | tion, &c. 


_ Diſcontinuance, 
ISCONTINUANCE is a word compounded Thc wall 


of de and continuo, far continuare is to continue of the word, 
without intermiſſion ; by addition of de ( Euphoniæ 
gratia dis) to it, which is privative, it ſignifieth an in- 
termiſſion; 
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Diſcontinuance, 


termiſſion z diſcontinuare nibil aliud ſignificat quam in- 
termittere, deſueſcere interrumpere; and it is a very 
ancient word in law, and hath divers fignifications, 
as a diſcontinuance of . proceſs where it ought to be 
continued; fo likewiſe of pleadings, Fc. or diſcon- 
tinuance of the ſuit, where it is brought wrong, or 
the plaintiff docs not think proper further to proſe- 
cute his ſuit. Co. Lit. 325. a. | 
After demurrer The plaintiff cannot diſcontinue his action after 
ee —_ demurrer joined and entered; or after a verdict on 
ee, enquiry, without leave of the court. Cro. Fac. 35. 
without motion. 1 Lil. Abr. 473. It has been ruled that plaintiff 
may diſcontinue upon motion after a ſpecial ver- 
dict, which is not complete and final, but never 
after a general verdict. 1 Salk, 178. 1 Nel/. 663, 
Nut before or The plaintiff may, if he ſees occaſion, diſconti- 
after declaration nue before or after declaration delivered, by apply- 
he may by ſide-; WR 
has ade, ing to the ſecondaries in term time for a treaſury 
rule; but you muſt go before the judges for that 
purpoſe; pay rule 4s, 64. get appointment thereon 
to tax the coſts by the prothonotary, then make 
copy and ſerve it on defendant's attorney ; if he 
does not attend, make another copy, and take an- 
other appointment thereon which ſerve as before, 
and ſo the third time; if no attendance, the pro- 
thonotary taxes the coſts ex parte, which muſt be 
paid forthwith, as the rule is conditional, and has 
no effect until payment is made. But in replevin 
the avowant cannot have a rule, Str. 112. 


Feigned Jſue, 


Generally di- HIS is generally directed either by the court of 


_— 5 3 Chancery or Excheguer, whete in a ſuit a mat- 


cery, or Exche- ter of fact is ſtrongly conttovetted, theſe courts be- 
quer. ing ſo ſenſible of the deficiency of trial by written 
depoſitions, that they will not bind the parties by 

their decree, but direct the matter to be tried by a 

jury; eſpecially ſuch important facts as the _ 

| | | © 


Feigned Jrue, 577 


of a will, or whether A. is heir at law to B. or the 
exiſtence of a modus decimandi or real and immemo- 
rial compoſition for tithes: therefore as no jury can 
be ſummoned to attend the Chancery, the factis uſual- 
ly ſent to be tried by the court of King's Gench, or 
this court upon a feigned iſſue, wherein the plain- 
tiff declares, that he laid a wager of 5 J. with the 
defendant, that A. was heir at law to B.; and then 
avers that he is ſo; and brings his action for the 5/. 
The defendant allows the wager, but avers that A. 
is not the heir to B.; and thereupon the iſſue is 
joined, | | | 
N. B. Theſe courts direct the fact to be tried by Dire&ed by the 
the decree, and who is to be plaintiff and defendant, dectee. 
and alſo that the attorney for the defendant ſhall 
forthwith appear and plead. A writ is taken out in How to proceed; 


: * 


811 


# the common way, and all the proceedings are-as in 
y common caſes, except that there is no imparlance 
oj 1 0 3 the decree ordering him to plead forth- 
: witn, 
* By this mode the diſpute is to be determined, 
1 which ſaves all the formality of pleading, and a 
a great expence to the parties. 1 
N But if a queſtion of mere law ariſes in the courſe it a queſtion of 
5 of a cauſe, as whether by the words of a will, an mere law, Chan- 
- eſtate for life or in tail is created, or whether a fu- ee, by 
as way of caſe, to 


ture intereſt deviſed by a teſtator ſhall operate as a the K. B. 
remainder, or an executory deviſe; it is the prac- 

tice of the court of Chancery, to refer it to the court 

of King's Bench, or this court, upon a caſe ſtated 

for that purpoſe; wherein all the material facts are 
admitted, and the point of law is ſubmitted to their 
deciſion ; who thereupon hear it ſolemnly argued by 


of counſe] on both ſides, and certify their opinion to 

TY the chancellor, | | 

_ To proceed therefore in this matter, a caſe is ſet- How to proceed 
of tled by the ſerjeant on both ſides, and ſigned ; then 

by move for a concilium the ſame as on a demurrer ; ſet 

2 down the cate with the fſecondary, and deliver each 

ity judge a copy of the caſe as ſettled, 

of 
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Popular Actions. 
Compounding them, 


OR redreſſing of divers diſorders in common 
informers, and for better execution of penal 


laws, it is enacted by the 18 Eiz.c. 5. /. 3. 


That no informer or plaintiff ſhall or may com- 
pound or agree with any perſon or perſons that 
ſhall offend, or that ſhall be ſurmiſed to offend 
againſt any penal ſtatute, for an offence commit- 
ed, or pretended to be committed ; but after an- 
ſwer made in court unto the information or ſuit, 
in that behalf exhibſted or proſecuted: Nor after 
anſwer, but by the order or confent of the court, 
in which the fame information or ſuit fhall be de- 
pending: That if any perſon ſhall offend, in 
making of compofition or other miſdemeanor, 
contrary to the true intent and meaning of this 
ſtatute, or ſhall by colour or pretence of proceſs 
or without proceſs, upon colour or pretence of 
any matter of offence againſt any penal law, 
make any compoſition, or take any money, re- 
ward, or promiſe of reward, for himſelf or to 
the 'uſe of any other, without order or conſent of 
ſome of her majeſty's courts at Veſiminſter, and 
ſhall be thereof convicted, ſhall ſtand on the pil- 
lory, &c. and for ever be difabled to purſue, or be 
plaintiff or informer in any ſuit or information, 
upon any ftatute, popular or penal; and ſhall 
alſo forfeit ten pounds, &c,” See. 4. 

„ Provided alſo, That this act fhal} not extend 
to any ſuit already depending, nor ſhall reſtrain 
any certain perſon, body politic or corporate, to 


' whom or to whoſe uſe any forfeiture, penalty, or 


fuit is, or fhall be ſpecially limited or granted by 


virtue of any ſtatute, and not generally to any 
s perſon 
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« perſon that will ſue, but that every ſuch certain 
« perſon, body politick or corporate, which might 
&« ſue or inform, as if this act were not made, may, 
e in ſuch caſe, ſue, inform, and purſue, as he or 
e they might have done, if this act wete never had 
&« or made.” Sea. 6. 

It ſeems clear both from the preamble and the It extends only 
whole tenor of this ſtatute, that it extends only to — 2 
ſuits by common informers, and not to thoſe by a : 
party grieved. 2. Haw. 279. 

Jo In an action upon the ſtatute 18 Eliz. c. 15. Leave to com- 
againſt defendant for making and ſelling gold pound denied 


* rings, of leſs fineueſs than ſtatute direds; it was Pen the ftatute. 
d moved for leave to compound, and a caſe was cited 

11 of Bell qui tam, v. II ate. Trin. 1733, where there 

ye was no conſent, and yet the court in that caſe 

t, gave leave to compound, per cur. It is in the diſ- 

vs cretion of the court to give leave to compound, and 

t, 


afterwards they refuſed the motion. Howell qui tam 
on v. Morris. B. R. 1 Wilſ. 79, | 

Pool moved for leave to compound on the part of Leave given to 
the proſecutor upon the ſtatute of gaming, upon an compoundon che 
ls affidavit, that the defendant and one A. B. uſed to —— 4 
play at cards together, and that the defendant had is 


of won divers ſums of money of 4. B.; that A. B. was 
W, become a bankrupt, and that the aſſignees, who ſet 
e- this proſecution on foot, were ſatisfied with reſpect 
to 


| to the defendant, and the court granted the mo- 
of tion. Ibid. 130. 


nd The plaintiff brought a qui tam upon the ſtamp Leave to profes 
l- act azainſt the defendant, for marrying without a cutor to com- 
be licence; and had him in execution, where he had 3 with de- 
MN, lain ſome time. And now Yorke cited 18 Eliz, 
all c. 5. J. 3. and produced an affidavit of the poverty 

of the defendant, and had the leave of the court, that 
nd BY the plaintiff might compound with the defendant. 
aln Bradſhaw v. Mottram. 1 Str. 167. 
to Action on ſtatute of uſury, Defendant pleaded. Leave given on 
; Of Motion by Draper for leave for the proſecutor to flatue of ulury, 
by compound on the Stat. 18 Flix. Boztle conſented 
— for the deſendant; and a rule was made purſuant 
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On compound- 
ing a penal ac- 


tion, the king's 
part of the com- 


poſition to be 
paid firſt, 


On 4 bon? ide, 


Popular Actions. 
to the motion. Barnes's Notes, 118. Bland v. 
Feather fline, | 

On an action gut tam, for offences againſt the 
Lottery act, it was moved laſt term on the part of 
the defendant Ellis, in order to avoid impriſonment, 
and conſented to by the plaintiff, and ſo ordered by 
the court, that the plaintiff have leave to compound 
with the defendant for 250/. being a moiety of the 
penalty; ſo that 2501. be alſo paid into the hand; 
of one of the prothonotaries for his Majeſty's uſe. 
And now Davey moved for an attachment againſt 
Ellis, for not having paid the king's moiety, upon 
an affidavit that he had paid the 2504. to the plain- 
tiff's attorney; who ſwore he believed, when he 
received it, that the king's moiety had been pre- 
viouſly paid. Rule to anſwer the matters of rhe at- 
fidavit; which was afterwards diſcharged, on the 
prothonotary's certificate of the ſubſequent payment 
of the ſaid 250/. Mood qui tam. v. Ellis and another, 
2 Black, Rep. 1154. 

Leave given to compound an action for the pe- 


bur 107 07 col nalties of the Lottery Act, at 50l. for the King, and 


laſtve compoſi- 
tien, the plaine 
tiff may ally be 
al;owed 4 2 
{unave lum lor 
his coſts. 
{zen'ed upon a 
imali compuli- 
tion. 


How to moe. 


col. for the plaintiff, beſides 60/, towards the 
plaintiff's coſts; the King's part being firſt paid to 
the prothonotary at the making of the rule, Yu! 
qui tam v. Johnſon. 2 Black, Rep. 1157. 

But it was denied at 5. 5s. for the King, and 
51. 55. for the plaintiff, and gol. towards coſts, ſuch 
compoſition being manifeſtly colluſive. Id. 1157. 

This motion is made by a ſerjeant, fee 10s. bd. 
plaintiff muſt alſo give a brief to a ſerjeant to con- 

ſent to the motion; and before rule is drawn up, 

the King's moiety muſt be paid to one of the pro- 
thonotaries, who will give a receipt for ſame ; take 
it to the ſecondaries office, and draw up rule ; pay 
according to length, 5 


Arbitration, 


jon. 


Arbitration. 


RBIT RAT ION, or arbitrage, is where 
A the parties, injuring and injured ſubmit all 
matters in diſpute, concerning any perſonal chattels, 
or perſona] wrong, to the judgment of two or more 
arbiters or arbitrators who are to decide the con- 
troverſy: And if they do not agree, it is uſual to 


add that another perſon be called in an umpire (im- 


ferator or impar ), to whoſe ſole judgment it is then 
referred; or frequently there is only one arbitrator 
originally appointed. This deciſion, in any of 
theſe caſes, is called an award: and thereby the 
queſtion is as fully determined, and the right tranſ- 
terred or ſettled, as it could have been by the 
agreement of the parties, or the judgment of a 
court of juſtice, Experience has ſhewan the great 
uſe of theſe peaceable and domeſtic tribunals eſpe- 
cially in ſettling matters of account, and other 
mercantile tranſactions, which are difficult, and 
almoſt impoſſible to be adjuſted on a trial at law; 
the legiſlature has now eſtabliſhed the uſe of them, 
as well in controverſies where cauſes are depending, 
as thoſe where no action is brought, and which till 
depend upon the rules of the common law: Enact- 
ing by Stat. 9 & 10 W. 3. c. 15. That all mer- 
** chants and others, detiring io end any contro- 
verſy (for which there is no other remedy but by 
*« perſonal action or ſuit in equity) may agree, that 
their ſubmiſſion to arbitration or umpirage of any 
** perſon, Sc. ſhall be made a rule of any of his 
** majeſty's courts of record ; which agreement, 
** &c, ſhall, upon producing an affidavit made by 
the witneſſes thereunto, or any of them, in court, 
** be entered and filed of record of the ſaid court, 
* and a rule ſhall thereupon be made by the ſame 
* court, that the parties ſhall ſubmit to, and 
finally be concluded by the arbitration or umpi- 


FÞ 4 rage 


Merchants, &c, 
deſiring to end 
controverſies by 
arbitration, may 
agree their ſub- 
miſſion to the 
award of any 
perſon. 
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_ w_ of cif. cc rape, &&c. and in caſe of diſobedience, the party 
vegleGing fab. neglecting ſhall be ſubject to all the penalties of 
ject to attach- * contemning a rule of court; unleſs ſuch award 
meat, unleſs,&c, c ſhall be ſet aſide for corruption or other miſbeha- 
„% viour in the arbitrators or umpire, proved on 
© oath to the court before the laſt day of the next 
May fet aw:rd ( term after the award is made.” In conſfe- 
— Shang quence of this ſtatute it is now become a con- 
ally or il- ; 0 
legally made, ſiderable part of the buſineſs of the ſuperior 
courts to ſet aſide ſuch awards when partially 
or illegally made; or to enforce their execution, 
when legal, by the ſame proceſs of contempt as 
is awarded, for diſobedience to thoſe rules and 
orders which are iſſued by the courts themſelves, 
Impezchment Byt in a caſe where the parties attempted to ſet 


"wy ground of, ide an award, Lord Hardwicke ſaid, that the 


only ground to impeach an award is, collufion, 
or groſs miſbehaviour of the arbitrators, or othet- 
wile it is final and binding upon all parties, other- 
wiſe no perſons would ever undertake to be ar- 
Only legal ob- bitrators. 3 Ath. 529. Lord Mansfield in ano- 
Ictions, as ap- ther caſe ſaid, that the court will not enter at 
Pear on award or . . | 
miſbehaviour, all into the merits of the matter referred to ar- 
bitration, dut only take into conſideration ſuch 
legal objections as appear upon the face of the 
award, and ſuch objections as go to the miſbeha- 
. viour of the arbitrators. 2 Burr. 701. 
Within what © Where the objections ariſe upon the face of the 
tio e to make | : 
3 award, they may be made at any time; but where 
the objection, 4 ; : 2 b 
the party complains of corruption or ill practice, he 
mutt do it within the ſecond term. Barnes 50. 
Stephenſon v. Browning. 
N. B. This means after a rule of reference. 


Tf an award is If an award is made, and the party will not per- 
made, reno form it, fuch as not paying the money, c. at the 
we male time and place therein mentioned, and you have at- 
fon a rule of tended for that purpoſe ready to receive it; firſt 
court. proceed to make the ſubmiſſion a rule of court, 


upon an affidavit of the due execution of the bond, 


thus: | 
1 C. &. 


party 
'Ss of 
vard 
eha- 
on 
next 
)nſe- 
con- 
erior 
ally 
ion, 
t as 
and 
ves, 
> ſet 
the 
fion, 
her- 
her- 
ar- 
no- 
r at 
ar- 
ſuch 
the 
eha- 


the 
here 


and witneſſes, then the perſon who is to receive 
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C. G. of, &c. maketh oath and ſaith, That he Affidavit of the 
was preſent at the time of ſigning and ſealing the 8 of 
bond or obligation hereunto annexed, and C. D, 
of, &c. therein mentioned, did duly ſign, ſeal, and 
as his act and deed deliver the ſaid bond, in the 
preſence of this deponent, and that the name C. D. 
ſet and ſubſcribed oppoſite the ſeal of the ſaid bond, 
is of the proper hand-writing of the ſaid C. D. and 
that the name C. G. ſet and ſubſcribed as the wit- 
neſs thereto, is of the proper hand-writing of this 
deponent. 

This affidavit is to be ingroſſed on a treble fix- How to proceed 
penny ſtampt paper; give it to a ſerjeant © te move to get an attach- 
&« to make the ſubmiſſion a rule of court,” pay him 
105. 64. draw up the rule with the ſecondary ; 
pay according to Jength, make copy thereof, 
and of the award, with the names of the arbitrators 


the money muſt demand the money, which not be- 
ing complied with, make the following affidavit to 
move for an attachment, and alſo an affidavit of the 
due execution of the award; which ſee in p. 586. 


A. B. plaintiff, 
Between and 
C. D. defendant. 

A. B. of Fleet-fireet, London, grocer, maketh Afdavit of the 
oath and ſaith, That he this deponent did, on the de end and re- 
4th day of June laſt, perſonally attend from the hour oY 
of one until the hour of two of the clock in the 
afternoon of the ſame day, at the Mitre Tavern, The place men- 
Fleet-flreet, London, and then and there demanded of tioned in the 
the above named C. D. who alſo attended, the ſum rd. 
of 507. awarded due to this deponent, purſuant and 
agreeable to a certain award in writing, which is 
hereunto annexed ; but the ſaid C. D. did not then 
pay to this deponent the ſaid ſum of 50. or any 
part thereof: And this deponent further ſaith, That | 
having, on Thurſday next after one month from ö 
Eaſter day, in this preſent Eaſter term, cauſed the N 
ſubmiſſion of this deponent, and the ſaid C. D. to | 
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the ſaid award contained in a certain bond or obli- 
gation, bearing date the firſt day of May 1785, to 
be made a rule or order of this honourable court, he 
this deponent, on the day of „ ſerved 
the ſaid C. D. with a true copy of the ſaid role 
or order of this honourable court, and at the ſame 
time thewed him the ſaid original rule or order: 
And this deponent further faith, That he did at the 
ſame time demand of him the ſaid C. D. the faid 
ſum cf 50/7. ſo awarded due to this deponent as 
aforeſaid; but the ſaid C. D. did not pay the ſame 
to this deponent ; and this deponent further ſaith, 
the whole of the ſaid ſum of 50. now remains due 
and owing to this deponent, purſuant to the ſaid 
award. 

Give affidavits to a ſerjeant, & t move 8 an at- 
&« tachment for not paying the \maney on the award in 
joy pur ſuance of rule ef court,” fee 10s. bd.; it is a 
rule to cw cauſe, therefore draw up ſame with the 
ſecondary, and ſerve copy thereof; make affidavit 

of the ſervice of ſaid rule, and ſhewing the original, 

then give ſerjeant one guinea with it to make it ab- 
ſolute, which being done, draw up rule with the ſe- 
condary, and then make out an attachment, fign it 
with prothonotaries, ſeal 7d. get a warrant thereon, 
and give it to your officer, pay him one guinea for 


the caption. The common attachment for a con- 


tempt will do, only put the ſubſtance of the rule at 
the foot thereof, 

It is beſt for the attornies to get their witneſſes 
ſworn in court whilſt they are there, pay 25. cach, 
enter their names on a piece of paper, and the caule ; 
give it to the crier for that purpoſe. 

Get order of nf; prius from Mr, Randall, or if at 
the aſſizes of the judges aſſaciate, upon which the ar- 
bitrator will appoint a time and place for both par- 
ties to ment; and plaintiff's attorney ſerves a copy 
of the order of niſi prius on defendant's attorney, 
give arbitrator (if an atiorney or counſel), the brieis 
that were delivered, if not, a copy of the caſe on 
each fide, and names of the witneſſes. i 

c 


jeant, with 10s, 6d. to move to enlarge; and the 
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If the arbitrator does not finiſh in time, you may If arbitrator does 
enlarge the order by conſent ; but firft move that the not make his 
order of niſi prius may be made a rule of court, —— 
which is done by giving the order to a ſerjeant for | 
that purpoſe, fee 10s, 64. ; draw up rule with ſe- 
condary, pay according to length, ſerve copy on 


the oppoſite attorney, then give brief to a ſer- 


other fide alſo gives a brief to a ſerjeant to conſent ; 

fee 195. 6d. draw up rule with the ſecondary, pay 

according to length: an appointment muſt again be 

made by the arbitrator at the foot of the rule, and a 

copy made and ſerved as before, on the oppoſite at- 

torney, to attend, | 
When the award is made, the arbitrator's attor- Award, 

ney gives notice to the aitornies, that the ſame is 

ready, and that each may have his part on ſuch a 

day, on payment of his expences. | 
If the award is in favour of the plaintiff or defend- How to proceed 

ant, Coſts are of courſe given as to the ſuit by the © 

Tye, therefore get an appointment from the protho- * 

notary at the foot of the rule of court, to tax the 

coſts; ſerve copy thereof, and appointment, on the 

plaintiff's attorney, and upon attendance, the pro- 

thonotary will tax the coſts, and mark them on the 

rule; and if the party againſt whom the award is, 

does not pay the money, make a copy of the rule 

of court, and the prothonotaries allacatur thereon, 

and alſo a copy of the award, and let your client 

the plaintiff firſt examine copies thereof, then let 

him deliver the copies to the (defendant) ; ſhew the 

original order and award, and demand the money, 

diz. the ſum awarded, and the coſts, if he does 

not pay them, move on the following affidavit for 

an attachment. | 
N.B, A letter of attorney may be made for this 

purpoſe, but it is too expenſive, as there muſt be an | þ 

affidavit of the due execution, and the attendance. . 5 
A. B. of, fc. the plaintiff in this cauſe, maketh Aficavit of 

oath and ſaith, That he this deponent, on the — 

day of laſt, perſonally ſerved the above de- coits and the de- 


fendant mand of the 
money, i 


2 * 
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fendant with a true copy of the rule and allacatur, 
and alſo a true copy of the award hereunto annexed, 
and at the ſame time ſhewed him the original rule, 
allocatur, and award, and demanded of him the ſaid 
- defendant the payment of the ſum of 20/. awarded 
due to this deponent by V. G. of, &c. the arbitrator 
named in the ſaid award, and alſo the payment of 
the ſum of 140. for the coſts mentioned and allowed 
to him the ſaid plaintiff in the ſaid cauſe ; but the 
ſaid defendant refuſed to pay the ſame, or any part 
thereof, and the ſame ſtil] remains due and owing 
from him the ſaid defendant to this deponent. 
Aﬀidavit of due W. T. of, Cc. gentleman, maketh oath and faith, 
execution of de That he did ſee V. G. of, c. ſign, ſeal, publiſh, 
made by one of and declare his final award and arbitriment between 
the witneſſes J. B. of, Cc. merchants, and C. D. of, c. 
woollen draper, bearing date the day of 
» 1785; And this deponent further ſaith, 
That the name V. G. ſet and ſubſcribed againſt 
the ſeal as the party executing the ſaid award, is of 
the proper hand-writing of the ſaid V. G. and that 
the names W. T. and J. E. ſet and ſubſcribed there- 
to as witneſſes, atteſting the execution of the ſaid 
award, are of the reſpective hand- writings of this 
deponent and the ſaid J. E. | 
When bail is Frequently where there is bail, and a reference is 
taken, and a propoſed at the trial, the plaintiff, to ſave the bail, 
verdict ſubje to 5 . . 
reference, how takes a verdict, ſubject to the reference; in that 
to proceed, caſe, when the award is made, if in favour of the 
plaintiff, he may make his election whether he will 
proceed or not under the rule of reference, or on the 
verdict : If he proceeds in the latter, the coſts muſt 
firſt be taxed; copy rule and award, ſerve ſame and 
demand the ſum awarded, and coſts, in the ſame 
manner as if he meant to proceed under the rule; 
and on affidavit of ſervice of the rule, the prothono- 
taries allocatur thereon, and a copy of the award, and 
demand of the money, move the court that the 
poſtea may be delivered to the plaintiff, in order to 
take out execution for the money awarded and coſts, 
which being made, draw up the rule as uſual _ 
the 


7 A —_—_— 
k = : 1 r — 2 Fo b UE i i” = Y 1 . 


Arbitration. 387 


the ſecondary, make affidavit of the ſervice, and 
ſhewing the original, and on motion the court will 
make the rule abſolute; draw up ſame, and apply 
to the marſhal for the paſtea, who, on producing 
the rule, will give it to you; ſign judgment with 
the prothonotaries (firſt ſtamping the po/ea) ; get 
the prothonotary to tax the coſts, and then take out 
execution. N. 5. You are entitled to all the ſub- 
ſequent coſts. If the award is for a leſs ſum than 
the verdict is for, enter a remittitur on the roll, 
and levy for the ſum awarded and coſis only, 
Verdict for plaintiff for ſecurity. Reference by If verdi& be 
rule to three of the jurors. Award in plaintiff's _ _ 
favour. Rule obtained to ſhew cauſe why the ,g,avit of ine 
poſtea ſhould not be delivered to plaintiff, to take due execution of 
out execution for the money awarded. Objection a and ce- 
by defendant, that no affidavit was produced of the — 4 
due execution of the award, or of a demand of the move tor exe- 
money, which the court held to be as neceſſary as ©2192 
if the motion had been for an attachment; and the 
rule was diſcharged. Read v. Garnett. Barnes 58. 
The court will compel a witneſs to make an affi- 
davit of the execution of the bond, 


How to proceed by Original 
| Nuare Clauſum fregit. 


32 the ſtatute of 19 H. 7. c. 9. which 
allowed the writ of capias ad reſpondendum in 
actions on the caſe, a practice was introduced in 
this court, of commencing the ſuit by an original 
writ of treſpaſs, quare clauſum fregit, for breaking | 
the plaintiff's cloſe vi et armis, which by the old | 
common Jaw ſubjected the defendant's perſon to be 
arreſted by writ of capias, and then afterwards by . | 
connivance of the court, the plaintiff might pro- | 
ceed to proſecute for other leſs forcible injury. 


This 
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The firſt ſtep. 


Præcipe for the 
original. 


How to proceed 
on it. 


Original Quare, &c. 


This practice ſtill continues, and ſaves the trouble 
of ſerving the defendant perſonally with a writ of 
capias; for if the defendant, upon the ſheriff's ſum- 
mons, left at his houſe, and he having returned no- 
tice on the writ to the defendant, does not appear, 
a diſtringas iſſues againſt his goods; and if he does 
appear, the plaintiff may declare againſt him in any 
action he ſhall think proper, and after judgment, 
purchaſe a ſpecial original, to warrant the proceed- 
ing, which will prevent the judgment being arreſted 
or reverſed, | | 
Therefore the firſt ſtep neceſſary to be taken is, 
to make a præcipe for the curſitor of the county 
where defendant dwells, and a memorandum or 
minute on a 25. 6d. ſtamp, ; 


London, (ſſ.) Original guare clauſum fregit, for 
2 Denn againſt Richard Fenn, late of London, 
oſier, broke the cloſe at London, returnable before 
his Majeſty's juſtices at Meſiminſter, in eight days 
of St. Hilary. | F. . Attorney, 


Take theſe to the curſitor for London, and he 


will make out and ſeal the original, pay 4s. 64. 


then get a ſummons from the ſheriffs, pay 25. 44. 
give it to your officer, and he will warn defendant, 
pay him 5s, each defendant. On the quarto die poſt 
of the return, ſearch at the filacer's for the appear- 
ance; if none, get original returned by the ſheriffs, 
and file ſame with the cuftos brevium, pay 4d. he 
will give you a note of the name of the cauſe, and 
ſheriff's return, which take to the filacer, pay 6d. ; 
if the return be notice to the defendant, then mzke 
out a writ of diſtringas, in the fullowing form: 
ingroſs ſame on a 25. Cd. ſtempt parchment, make 
a præcipe for ſame, pay ſigning with the filacer 25. 
64. ſeal 7d. take it to the ſherifts office, and they will 
grant a warrant to diſtrain detendant's goods to the 
value of 40s, give it to your officer, and if he levies, 
pay him los,; get the diſtringas returned, then 
make out an alias thereon, which being * _ 
eale 
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ſealed as before (no appearance being entred), 
you may move to increaſe the iſſues in the trea- 
ſury, the ſame as againſt peers; and alſo move to 
ſell them in the ſame manner. If the defendant ap- 
pears, then declare againſt him, and proceed as in 
other actions. N. B. As to the venue, if it be a 
tranſitory action, may be laid in any county, and 
declare generally, as in other caſes. 8 

George the Third, &c. To the ſheriffs of London, Diſtringas, 
greeting: We command you, that you diſtrain 
Richard Fenn, late of, &c, hoſter, by all his lands 
and chattels in your bailiwick, ſo that neither he, 
nor any one for him, do intermeddle therewith, 
until you ſhall have another command in that be- 
half from us; and that you anſwer us for the iſſues of 
the ſame, ſo that he be before our juſtices at Heſimin- 

er, on next after the morrow of All Souls, to 
anſwer John Denn in a plea, wherefore with force and 
arms he broke the cloſe of the ſaid Fohn at London, to 
the great damage of the ſaid Fohn, and to hear 
judgment for his many defaults; and have you there 
this writ. Witneſs, Oe. 

London. Diſtringas for Jobn Denn againſt Rich- Præcipe. 
ard Fenn, late of, Sc. hoſier, treſpaſs at London, 
returnable on the mottow of All Souls. 

If the defendant appears, he enters it with the Appearance, 
filacer of the county where the original is directed; 
pay 2s. d.; and to prevent a di/tringas iſſuing, it 
muſt be done on the quarts die pot of the return of 
the original, | 

Landon, (ſſ.) Appearance for Richard Fenn, late Præcipe for the 
of London, hoſier, at the ſuit of John Denn, to an appearance. 
original guare, &c, returnable in eight days of St, 

Hilary. J. K. Attorney. 

N. B. A memorandum or minute is to be deli- 

vered on a 25. 6d, ſtamp at ſame time. 
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Præcipe to be CorPoRATIONS aggregate muſt ſue and defend 
filed with Cuſtos by attorney; and therefore the proper proceſs againſt 


| brevium, them is by original, Co. Lit. 66. 6. They cannot 


be outlawed, 10 Co. 32. b.; nor can they be at- 
tached. As outlawry does not lie againſt a cor- 
poration, therefore treſpaſs does not lie againſt 
them; for a capias and exigent do not go. Bro, Abr. 
title Corp. 43. 
How they muſt If a corporation ſue, they muſt ſue in the name 
ſue, of the corporation, by an attorney appointed under 
the ſeal of the corporation. ; 
And if ſued how. And if ſued, it muſt be ſued by its name of in- 
| corporation by original writ; and in order to ſue a 
corporation, the plaintiff's attorney muſt make out 
a præcipe for an original writ, which muſt be taken 
to the curſitor of the county where the venue is 
N. B. If on fuch laid; after it is ſealed, take it to the ſheriff's office, 
5 8 and get a ſummons thereon, pay 25, 4d. officer 55.3 
warrant or mi- if they appear, then proceed againſt them as in 
nute be filed on Other caſes; if not, upon ſummoniri fecit being te- 
a 28. 6d, ſtamp. turned by the ſheriff, file the original with the 
cuſlos brevium, pay 4d. and for an abſtract of the 
writ and return 64. ; make out a d:fringas as againſt 
a member, and proceed to (Ciftrain in the ſame 
manner: but I believe it ſeldom happens that a 
" diſtringas goes, as their town clerk generally ap- 
| pears, if of a borough or city, if of a college, an attor- 
ney is properly appointed. 
Capias ad reſpon, Defendants, the bailiffs and burgeſſes of Ea/t 
and proceedings Retford, were ſued in their corporate capacity, by 
1 common capias ad reſpondendum ; and upon affidavit 
corporate capa- Of ſervice, an appearance was entred according to 
city ſet aide, the ſtatute; and plaintiff entred a declaration in the 
oy — office, reciting that defendants were attached to an- 
and diſtringas, ſwer, which cannot be. Defendants moved to ſet 


aſide the capias and proceedings thereon ; * 
they 
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they ought to be ſued by pone and diſtringas. And 
the court were of opinion, that as defendants are 
ſued in a corporate capacity, the capias ad reſpon- 
dendum is null and void ; and rule to ſhew cauſe 
was made abſolute. It was agreed, that had the de- 
fendants themſelves appeared, the objection had been 
waived, Barnes 415. 
But a corporation may ſue in the common way as May fue as 
others, by capias. N others. 
Oxon, (ſſ.) The mayor, bailiffs, and comonalty Declaration 
of the city of Oxford, were ſummoned to anſwer 282 iaſt a corpo- 
John Denn, in a plea of treſpaſs on the caſe; and — 
whereupon the ſaid John, by S. U. his attorney, 
complains, That whereas, the ſaid mayor, &c, 
The appearance is entred with the filacer, and a Appearance, 
precipe is made thus: Oxon, (ſſ.) Appearance for 
the mayor, bailiffs, and commonalty of the city of 
xford, ats. John Denn, to an original returnable 
on the morrow of All Souls, F. K. Attorney, 
N. B. A memorandum or minute is to be deli- 
vered on a 25. 6d, ſtamp. 


Hundredors. 


Ir an action be commenced againſt hundredors, ruft be by ori- 
the ſuit muſt be by original, and a precipe is to be ginal, 
taken to the curſitors, and proceed as againſt cor- 
porations. | 

To proceed againſt an hundred on the ſtatute of How. 
hue and cry, 13 Ed. 1. the plaintiff muſt take out 
his original writ, which muſt be teſted forty days 
after the robbery 3 which forty days are allowed for 
the hundred to take the thieves, by the ſtatute of 
Winton, 3 Lev. 320.; and within a year after the 
robbery. 1 Brownl. 154. 

The original writ uſually recites the ſtatute. What original 
Th. Br. 141. 2 Saund. 354. 4 Mod. 206. 1 Bro. reciies. 
Entr. 99. But the recital of the ſlatute is not neceſſary, 
though it muſt flate the circumſtances of the robbery, and 

the 
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the plaintiff's compliance with the Natutes. 13 Ed. i. 
c. I. 27 Eliz. c. 13. 29 Car. 2. c. 7. 8 Ges. 2. 
16. 22 Geo. 2. c. 24. viz. That he made hue 
« and cry, gave notice of the robbery, deſcribed the 
« felony, the time and place of the rabbery ; that with- 
6 in twenty days he cauſed notice thereof to be given in 
&« the London Gazette, deſcribed the robbers, and 
«6 robbery therein; that he entred into bond before the 
&« ſheriff to the high conſtable of the hundred, with 
e condition for the ſecurity of the coſts, in caſe of being 
« nonſuited, diſcontinuing, &c.; that twenty days be. 
« fore the iſſuing of the writ, he made oath before a 
„ juſtice, that he did not tnow the parties who robbed 
«*. him, and that the inhabitants of the hunde ed have 
| % not taken the robbers,” &c. 

Copy original is The proceſs ſerved is a copy of the original 
* writ, which proceſs formerly uſed to be ſerved on 
ſome inhabitant of the hundred. But by 8 Ges. 2. 
1 High conſtable c. 16. / 4. it is enacted: ** That no proceſs for 
1 Wn 6 ni “ appearance in any action to be brought upon the 
4 ' ceſs, 1 to ** ſtatutes of hue and cry, or either of them, againſt 
| give public no- any hundred, ſhall be ſerved on any inhabitant 
; „ be thereof, ſave only upon the high conſtable, or 
1 day. high conſtables, of the hundred wherein the rob- 
| «© bery ſhall happen; who is required to cauſe 
public notice thereof to be given in one of the 
& principal market towns within ſuch hundred, on 
& the next market day aficr he or they ſhall be ſerved 
with ſuch proceſs; or if there ſhall happen to be 
no market town within the hundred, then in 
ſome pariſh church within the ſame hundred, im- 
1 mediately after divine ſervice, on the Sunday next 
&« after his or their being ſerved with ſuch pro- 
„ ceſs; and he or they is and are hereby im- 
«© powered and required to enter, or cauſe to be en- 
d tred, an appearance in the ſaid action, and alſo 
„ defend the ſame for and on behalf of the inha- 
“ bitants of the ſaid hundred, as he or they ſhall be 

4+ adviſed.” 
Declaration need The declaration need not recite the orighdal at 


not recite origi- 5 
nal at large, larg ge, iy 1654. Mills 26.; nor more of the _ 
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tute than is pertinent to the action, 2 Vent. 215.3 
and muſt conclude contra firmam ſlatuti. Yetu, 
116. 
If the defendants plead, and there is an ifſue, the yenire facias to 


' venire facias ſhall be awarded to the next hundred, whom awardeds 


Theſ. Brev. 144.; but ſee 29 Geo. 2. c. 18. . 3. 
The venire (hall be awarded de corpore comitatus, ex- 
cept the hundreds againſt which the action is 
brought. 

If judgment be given againſt the hundred, the It judgment be 
ſheriff, &c. upon receipt of any writ of execution given againſt the 
againſt any inhabitant, inſtead of ſerving the ſame, 3 _=_ 
{hall cauſe the ſame to be ſhewn gratis to two juſ- the writ ts two 
tices of the county, riding, or diviſion (whereof one juftices, = are 
to be of the quorum), who are to cauſe ſuch taxation ITE 
and aſſeſſment to be made, and to be levied accord - by Stat. 27 EA 
ing to the 27th Elix. (viz. by the conſtables, Cc.“ 73» 
rateably and proportionably, &c.), in which tax- 
ation and aſſeſſment, there ſhall be provided and in- 
cluded, over and above what the coſts and damages 
recovered by the plaintiff in ſuch action ſhall amount 
to, all ſuch juſt and neceſſary expences, which the 
high conſtable of the hundred hath been at in de- 
fending ſuch action, claim being made thereto by 
ſuch high conſtable, before the ſaid juſtices, upon 
due notice for that purpoſe given him; and the 
money ſo to be levied, to be paid over by ſuch 
conſtable, & c. within 10 days after collection, to 
the ſheriff of the county, to the uſe of the plaintiff 
in ſuch action, for ſo much as his coſts and damages 
recovered ſhall amount to, and to the uſe of the 
ſaid high conſtable, for ſo much as his expences in 
defending the ſaid action ſhall amount to; of which 
he ſhall give an account and make proof thereof 
upon oath, to the ſatisfaction of the ſaid juſtices, 
before any taxation ſhall be made for reimburſing 
ſuch high conſtable; and ſhall in ſuch expences, 
have no further allowance towards paying an attor- 
ney to defend the ſaid action, than what ſuch at- 
torney's bill ſhall be taxed at, by the proper officer 
of that court where the action ſhall be brought, 
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| within one ca- peace, at any time ** within one calendar month afin 


tender amends, DT ; f 
complaining, or to his agent or attorney; and in 


If tender, ſuff- on, the jury ſhall find the amends fo tendered t 
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which the ſaid high conſtable ſhall cauſe to be taxed 
for that purpoſe. Stat. 8 Geo. 2. c. 16. |. 4. 

The 7th ſection of the above act provides, in 
what manner the conſtable ſhall be reimburſed his 
expences, in cale the plaintiff is nonſuited, &c. and 
becomes, or his fureties in the bond, become in- 


ſolvent. 
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No urit to be THAT from and after the 24th day of June 1751, 
ſued againſt any no writ ſhall be ſued out againſt, nor any copy of 


execution of his ON any juſtice of the peace, for any thing by him done 
office, till notice jn the execution of his office, until notice in writing 
given him, of ſuch intended writ or proceſs ſhall have been de. 
Iivered to him, or left at his uſual place of abode, 
bythe attorney or agent for the party who intends to ſue, 
or Cauſe the ſame to be ſued out or ſerved at leaſt one 
calendar month before the ſuing out or ſerving the ſame; 
in which notice ſhall be contained zhe cauſe of actin 
&* which the party ſuing claims to have againſi ſuch juſlit 
„the peace; on the back of which notice ſhall be 
indorſed the name and place of abode of ſuch attorney u 

agent, who ſha)! be intitled to the fee of 20s. for 

the preparation and ſervice of ſuch notice, and no 


more. Stat. 24 Geo. 2. c. 44. 1. 


that he may That it ſhall be lawful for ſuch juſtice of the 


dender month © ſuch netice given,” to tender amends to the part 


caſe the fame is not accepted, to plead ſuch tender 
in bar to any action to be brought againſt him, 
grounded on fuch writ or procels, together witl 


the plea of not guilty, and any other plea witl 
leave of the court; and if upon iſſue joined there- 


eient verdict for have been ſufficient, then they ſhall give a verdid 


defendant, for the defendant ; and in ſuch caſe, or in the 
| | plaints 


4 
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plaintiff ſhall become nonſuit, or ſhall diſcontinue 
his action, or in cafe judgment ſha]! be given for 
ſuch defendant upon demurrer, ſuch juſtice ſhall be 
intitled to the like coſts as he would have been in- 
titled to, in caſe he had pleaded the general iſſue 
only; and if upon iſſue ſo joined, the jury ſhall 
find that no amends were tendered, or that the ſame 
were not ſufficient, and alſo againſt the defendant 
on ſuch other plea or pleas, then they ſhall give a 
verdict for the plaintiff, and ſuch damages as they. 
ſhall think proper; which he ſhall recover, toge- 
ther with his coſts of ſuit. /. 2. | 

That no ſuch plaintiff ſhall recover any verdict Plaintiff not to 
againſt ſuch juſtice in any caſe where the action n_—_ — — 
ſhall be grounded on any act of the defendant, as m—_— 
Juſtice of the peace, unleſs it is proved upon the 
trial of ſuch action, that ſuch notice was given as 
aforeſaid; but, in default thereof, ſuch juſtice ſhall 
recover a verdict and coſts as aforeſaid. /. 3. 

That in caſe ſuch juſtice ſhall neglect to tender If juſtice ne- 
any amends, or ſhall have tendered inſufficient E 
amends, before the action brought, it ſhall be law- ney _ court. 
ful for him, by leave of the court where ſuch ac- : 
tion ſhall depend, at any time before iſſue joined, 
to pay into court ſuch ſum of money as he ſhall ſee 
fit; whereupon ſuch proceedings, orders, and judg- 
ments ſhall be had, made, and given by ſuch court, 
as in other actions where the defendant is allowed 
to pay money into court. /. 4. 

That no evidence ſhall be permitted to be given E,idenee not to 
by the plaintiff on the trial of any ſuch action as be given of any, 
aforeſaid, of any cauſe of action (except ſuch as is vs but fen 
contained in the notice hereby directed to be given). ſ. 5. inthe notice. 

That from and after the ſaid 24th of June 1751, Adiion not to be 
no action ſhall be brought againſt any conſtable, head- brought againſt 
borcugh, or other officer, or againſt any perſon acting . — 
by his order and in his aid, for any thing done in obedience to juſs 
obedience to any warrant under the hand or ſeal of tices warrant, 


any juſtice of the peace, until demand hath been made mda the 


; made of the copy 
or left at the uſual place of his abode, by the party of the warrant, 


Or EIT . ml 4 refuſal 
* to bring ſuch Fu or by his — cheveel, Bay 
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- was wilfully _ 
committed, ſhall be tried, hall in open court certify on the 


or agent in writing, ſigned by the party demanding 
the ſame, of the peruſal and copy of ſuch war- 
rant, and the ſame hath been refuſed or neglected 
for the ſpace of /ix days after ſuch demand; and in 
caſe aſter ſuch demand, and compliance therewith, by 
ſhewing the ſaid warrant to, and permitting a copy to 
be taken thereof by the party demanding the ſame, any 
action ſhall be brought againſt ſuch conflable, head- 
borough, or other officer, or againſt ſuch perſon acting 
in his aid, for any ſuch cauſe as aforeſaid, without 
making the juſtice or juſtices who ſigned or ſealed 
the ſaid warrant, defendant or defendants, that on 
producing and proving ſuch warrant at the trial of 
ſuch action, the jury ſhall give their verdict for the 
defendant or defendants, notwithſtanding any de- 
fect of juriſdiction in ſuch juſtice or juſtices z and 
if ſuch action be brought jointly againſt ſuch zu/7ize 
or juſtices, and allo againſt ſuch conſtable, head- 
Borough, or other officer, or perſon or perſons acting in 
his or their aid as aforeſaid, then on proof of ſuch 
warrant, the jury ſhall find for ſuch conſtable, head- 
borough, or other officer, and for ſuch perſon and per- 
ons ſo acting as aforeſaid, notwithſtanding ſuch de- 
fect of juriſdiction as aforeſaid ; and if the verdict 
ſhall be given againft the juſtice or juſtices, that in 
ſuch caſe the plaintiff ſha!! recover his coſts againſt 
him or them, to be taxed in ſuch manner by the 
proper officer, as to include ſuch coſts as ſuch 
plaintiff or plaintiffs are liable to pay to ſuch de- 
fendant or defendants for whom ſuch verdict ſhall 


be found as aforeſaid, / 6. 
Where the judge That where the plaintiff, in any ſuch action 
* againſt any ſuch juſtice of the peace, ſhall obtain 
a verdict, in caſe the judge before whom the caule 


Ron — back of the record, that the injury for which ſuch 

Lots, action was brought, was wilfully and maliciouſly 

| committed, the plaintiff ſhall be intitled to have and 
receive double cofts of ſuit, . 7. 

Limitation of That no action ſhall. be brought againſt any 


actions  7uſtice of the peace for any thing done in the execu- 
| tion 


ccc ( Es 


tion of his office, or againſt any con//able, head - 


Pleas at Weſtminſter againſt you and one J. M. at 


Chriſt Church in the county of Middleſex, and 
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Borough, or other officer, or perſon acting as aforeſaid, 
unlets commenced ** within fix calendar months after 
& the at committed. ; 

Purſuant to an act of parliament made and paſſed The form of the 
in the 24th year of the reign of his late majeſty OE 
king George the ſecond, intituled, “ An AF for the fable, to com- 
& rendering juſtices of the peace more ſafe in the execu- mence an action 
„ tion of their office ; and for indemnifying conſtables and goers, 
© others acting in obedience to their warrants.” This ran, &c. 
is to give notice, that a bill of Middleſex is intend- 


ed to be ſued out of his majeſty's court of Common 


c 2/7 St on 
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the ſuit of D. MH. in a plea of treſpaſs, for that you 
and the ſaid F. V. on the 28th day of September, in Here you are to 
the year of our Lord 178, with force and arms, 3 
broke and entered the dwelling-houſe of the ſaid 
D. AM. ſituate, ſtanding, and being in the pariſh of 


— 
— - 
> [1 - 
5 Lo; wu" cs, < — 1 


ſtayed and continued in the ſaid houſe for a 
long time, to wit, for the ſpace of fix hours; and 
during that time greatly diſturbed the ſaid D. A. 
in the peaceable and quiet poſſeſſion and occupation 
of his ſaid houſe, and ſeized, took, and carried 
away the goods and chattels following, to wit, one 
oval mahogany tea-table, and one other mahogany 
table, of the ſaid D. M. of the value of 5/. there 
then found in the ſaid dwelling-houſe, and convert= 
ed and diſpoſed thereof to your own uſe, and other 
wrongs there did to the ſaid D. M. againſt the 
peace of our lord the now king, and to the damage 
of the ſaid D. A. of 1ol. as he ſaith, dated the 
23d day of February 1785. | 
To A. B. eſq. one of his IF. C. attorney for 

majeſty's juſtices of the the ſaid D. A. 

peace for the county of 

Middleſex. 

Mr. J. . 

Whereas on or about the 28th day of September Notice to the 

1785, you entered into and upon the dwelling oonſtable to de- 


houſe of D. M. of, &c. and then and there made diſ- —— ci | 


Qq 3 treſs 
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treſs of, took, ſeized, and carried away an oval ma- 
hogany tea- table, the property of the ſaid D. M. 
under colour and pretence of ſome warrant or war- 
rants of ſome juſtice or juſtices of the peace, im- 
powering you ſo to do: Now, in purſuance of an 
act of parliament paſſed in the 24th year of the 
reign of his late majeſty king George the ſecond, for 
rendering juſtices of the peace more ſafe in the 
execution of their office, and for indemnifying 
conſtables and others acting in obedience to their 
warrants: I do hereby on the behalf of, and as 
attorney for the taid D. M. demand the pcruſal of 
a copy of all and every warrant and warrants, under 
and by virtue of which you entered, ſeized, and 
made diſtreſs of, and carried away the ſaid oval 
manogany tea-table as aforeſaid. 
To Mr. 7. W. of, Sc. I am, 
Your humble ſervant, 
JV. C. attorney for 
the ſaid D. A. 


Proceedings againſt Officers of Exciſe, &c. 


From Auęuſt 1, By flat. 23 Geo. 3. chap. 70. ſec. 30. it is en- 
eee acted, That from and after the ift day of Auguſt 
for executing 1783, no Writ ſhall be ſued out againſt, nor a copy 
their office until of any proceſs ſerved upon, any officer or othcers 
2 _— of exciſe, or againſt any perſon or perſons acting 
lars to be con- by his or their order, and in his or their aid, for 
rained in ſuch any thing done in the execution of, or by reaſon of 
— his or their office, until * one calendar month next 
„ after notice in writing ſhall have been delivered to 

« him, or left at the uſual place of his abade, by the 

« attorney or agent for the party who intends to ſue out 

« ſuch writ or proceſs as aforeſaid ;”” in which notice 

ſhall be clearly and explicitly contained “ the cauſe 

« of adtion, the name and place of abode of the perſon 

« who is to bring ſuch action, and the name and place 

« of abade of the ſaid attorney or agent,” and op a 

ce 
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fee of 20 5. ſhall be paid for preparing and ſerving 
of every ſuch notice, and no more, | 5 

That it ſhall and may be lawful for any of the Officers may 
ſaid officers, or other perſons acting in their aid, to bender amends, 
whom ſuch notice ſhall be given as aforeſaid, at any 
time within one calendar month after ſuch notice ſhall 
have been given, to tender amends to the party 
complaining, or to his or her agent or attorney, 
and in caſe the ſame is not accepted, to plead 
ſuch tender in bar to any action to be brought 
againſt him, grounded on ſuch writ or proceſs, to- 
gether with the plea of not guilty, and any other 
plea with leave of the court; and if, upon iſſue If amends ten- 
joined thereon, the jury ſhall find the amends fo _ on 
tendered to have been ſufficient, then they ſhall give to be given for 
a verdict for the defendant or defendants; and in the defendant, 
ſuch caſe, or in caſe the plaintiff ſhall become non- 3 — 
ſuited, or diſcontinue his or her action, or in cale gc, : 
judgment ſhal] be given for ſuch defendant or de- 
fendants upon demurrer, then ſuch defendant or 
defendants ſhall be intitled to the like coſts as he 
would have been intitled, in caſe he had pleaded 
the general iſſue only; and if upon iſſue ſo joined, 
the jury ſhall find that no amends were tendered, 
or that the ſame were not ſufficient, and alſo againft 
the defendant or defendants in ſuch other plea or 
pleas, then they ſhall give a verdict for the plaintiff, 
and ſuch damages as they ſhall think proper, toge- 
ther with his or her coſts of ſuit, /. 31. 

That no plaintiff, in any caſe where an action No evidence of 
ſhall be grounded on any act done by the defendant, 33 * 
ſhall be permitted to produce any evidence of the guced; except 
cauſe of ſuch action, except ſuch as ſhall be contained what is contain» 
in the notice to be given as aforeſaid, or ſhall recover * in the notice, 
any verdict againtt ſuch officer, or perſons acting in 
his aid, unleſs he ſhall prove on the trial of ſuch 
action, that ſuch notice was given, and that in default 
of ſuch proof, the defendant in ſuch action ſhall re- 

Over a verdict and coſts as aforeſaid, /. 32. 
That in caſe ſuch officer, or other acting in his Defendant may 


%, hall negleR to tender any amends, or ſhall Is e int 
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have tendered inſufficient amends before the action 
brought, it ſhall and may be lawful for him, by 
leave of the court, where ſuch action ſhall be brought 
at any time before iſſue joined, to pay into court ſuch 
ſum of money as he fha'l ſee fit, whereupon ſuch pro- 
ceedings, orders, and judgments, ſhall be had, made, 
and given in and by ſuch court, as in other actions 
where the defendant is allowed to pay money into 


court, /. 33. 


Limitation of That if any action or ſuit ſhall be brought or 
actions. 


commenced againſt any perſon or perſons for any 
matter or thing done by any officer or officers of ex- 
ciſe, or any others acting in his or their aid, in 
execution of, or by reaſon of any thing in his or 
their office, ſuch action or ſuit (hall be brought or 
commenced within three months next after the cauſe of 
action ſhall ariſe, and not afterwards, and ſhall be 
laid and tried in the county or place where the fat; 
were committed, and not in any other county or place ; 
and the defendant or defendants ſhall and may 
General iſſue, plead the general iſſue, and give the ſpecial matter 
in evidence at any trial to be had thereupon ;z and 
if the plaintiff or plaintiffs ſhall become nonſuited, 
or diſcontinue his, her, or their action or ſuit ; or 
if, upon a verdict or demurrer, judgment ſhall be 
given againſt the plaintiff or plaintiffs, the defend- 
Treble coſts. ant or defendants ſhall and may recover treble calls, 
and have ſuch remedies for the fame, as any de- 
fendant or defendants can or may bave in other 
Caſes where coſts are given by law, / 34. 
Al the regula- By ſtat, 24 Geo. 3. c. 70. it is enacted, That all 
9 and every clauſe, matter, and regulation, contained 
ing actions to be in ſtat. 23 Geo. 3. c. 70. touching and concerning 
brought azainſt any action to be brought againſt apy officer or offi- 
er ite Feen. core of the exciſe, or againlt any perſon or perſons 
and their a1der*, ; $1 e a 5 1 
extended to offi- acting by his or their order, and in his or their aid, 
cers of the cuſ- for any thing done in the execution of, or by reaſon 
3 of his or their office, or any proceeding thereupon, 
ſhall be extended to all actions to be brought againſt 
any officer or officers of the cuſtoms, or againſt any per- 
ſon or perſons acting by his or their order, and in * or 
24 " JFC gy noe. their 
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their aid, for any thing done in the execution of, or by 
reaſon of their office, and to all proceedings in every 
ſuch action, in as full and ample manner as if the 
officers of the cuſtoms had been named and included 
in the ſaid act, /. 35. 
25 That if any action or ſuit ſhall be brought or Limitation of 
commenced againſt any perſon or perſons, for any actions, 
| matter or thing by him or them done or executed 
by virtue of, or in purſuance of this act, ſuch ac- 
. tion or ſuit ſhall be commenced within three months 
next after the matter or thing done, and ſhall be laid in 
the proper county; and the defendant or defendants 


in ſuch action or ſuit ſhall and may plead the ge- General iſſue. 
| neral iſſue, and give this act and the ſpecial matter 

, in evidence, at any trial to be had thereon, and that 

f the ſame was done in purſuance of, and by au- 

thority of this act; and if afterwards a verdict ſhall 

5 paſs for the defendant or defendants, or the plaintiff 


or plaintiffs ſhall become nonſuited, or diſcontinue 


3 

/ his, her, or their action or proſecution, or judg- 

r ment ſhall be given againſt him, her, or them, upon 

d demurrer or otherwiſe, then ſuch defendant or de- 

- fendants ſhall take treble coſts awarded to him, Treble coſts, 

r her, or them, againſt ſuch plaintiff or plaintiffs, 

by « 39s 

| « J You having on the 13th of March inſtant, as an Notice to be 

5, officer of his majeſty's exciſe or cuſtoms, ſeized, Sven. 

2 taken, and carried away a large quantity of tobacco 

er and ſnuff, to wit, one hundred pounds weight of 
manufactured tobacco, and twenty pounds weight of 

il rappee ſnuff, the property of B. C. of, Cc. tobac- 

ed coniſt : 1 do therefore (according to the ſtatute in 

1g ſuch caſe lately made and provided), as attorney for 

fi- the ſaid B. C. hereby give you notice, that I ſhall 

ns at, or ſoon after, the end of one calendar month from 

d, your being ſerved with this notice, ſue out of his 

on mzjeſty's court of C:mmon Pleas at Weſtminſter, a 

n, certain writ of our lord the king, called a capias 


ad reſpondendum, againſt you for the ſaid treſpaſs; 
and ſhall proceed thereon to judgment according 0 
3 9 * 
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the rules and practice of the ſaid court. Dated 
this day of 1786. 
To Mr. S. C. and A. H. Yours, Sc. 
A. B. attorney for the 
ſaid B. C. Inner Temple. 


Notices of Motion. 


When necefial y. HEREVER the proceedings are required by 
the party moving to be ſlaid, in that caſe no- 
tice is neceſſary to be given the attorney on the other 
ide, and affidavit made of the ſervice thereof; as for 
inſtance, if the error happen in proceſs, or the notice 
ſubſcribed thereto, notice muſt be given of the mo- 
tion, the like to ſet aſide an interlocutory judgment 
or inquiry, the proceedings on a bail bond, to put 
off a trial for want of a materia} witneſs, for a new 
trial or arreſt of judgment: But there is no neceſſity 
to give notice for Jeave to pay money into court, 
conciliums, changing the venue, or for a ſpecial jury, 
or for leave to plead ſeveral matters, 

Though in ſtrictneſs in ſome caſes, notice of mo- 
tion may not be neceſſary, yet it will ſhew, that you 
took the firſt opportunity of informing the plaintiff 
he was wrong; therefore, I ſhal] here give prece- 
dents of different notices, both with reſpect to thoſe 

| Caſes, as wel] as others whica may happen. 
Notice not to You having been ſerved with a copy of a capias, at 
eee, the ſuit of the above-named plaintiffs V. C. and 
miſtake in it. R. V. on the day of laſt, to appear 
the third day of November next, by your attorney in 
his majeſty's court of Common Bench, and the ſaid 
writ not being returnable, I do hereby give you 
notice not to appear thereto, there being a miſtake 
in the ſaid writ, dated this firſt day of November, 
1783 Your's, Oc. 
To Mr. G. A. the abave 


defendant, 
Take 


Notices of Potion, | 60 


Take notice, that this honourable court will be To ſet afide an 
moved to-morrow, or ſo ſoon after as counſe} can 1 
be heard, that the interlocutory judgment ſigned in * 
this cauſe, may be ſet aſide for irregularity, with 
colts, to be taxed by one of the prothonotaries, and 
in the mean time all proceedings be ſtayed. Dated, 

&c. | 
Take notice that this honourable court, Sc. To ſet aſide 
that the interlocutory judgment ſigned in this cauſe, J»9gment and 
and the writ of inquiry executed thereon, may be ria 

ſet aſide for irregularity, with coſts to be taxed by 

one of the prothonotaries, and in the mean time all 

proceedings be ſtayed, Dated, G&W. 

Take notice that this honourable court, &c, To ſet aſide the 
that the judgment ſigned in this cauſe, and the dans _ 
execution iſſued and executed therzon, may be ſet cuted, and that 
alide for irregularity, with coſts to be taxed by one the money paid, 
of the prothonotaries, and that the ſum of 561. le- &. be reſtored, 
vied and paid in the hands of the ſheriff of Mid- 
dieſex, may be reſtored to the above-named defend- 
ant, and the ſaid ſheriff retain the ſame in his 
hands, until the further order of this court, and 
that in the mean time all further proceedings be 
ſtayed. Dated, &c. 1 | 

Take notice that this honourable court, Cc. To file common 
for a rule to ſhew cauſe why the defendant ſhould _ 
not be permitted to file a common appearance in 
this cauſe, and in the mean time all procecdings 
be ſtayed. Dated, Ec. 

Take notice that this honourable court, &c. To ſet aſide all 
to ſhew cauſe, why all the proccedings in this 3 * 
cauſe ſhould not be ſet aſide for irregularity with * 
coſts, to be taxed by one of the prothonotaries, and 

in the mean time further proccedings be ſtayed, 

Dated, Se. 

Take notice that this honourable court, Cc. To ſhew cauſe 
for a rule to ſhew cauſe why it ſhould not be 3 
referred to one of the prothonotaries, to compute maſter, to com- 
the principal and intereſt due upon the bond in pute principal 
queſtion, and why upon payment thereof, toge- nn 


a 2 bond. 
ther with the coſts to be taxed by him, the ſaid bond . 
ſhould 
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ſhould not be delivered up to the defendant to be 
| cancelled, Dated, Oc. 
To ſhew cauſe Take notice that this honourable court, &c. for 
Alb abt be (ce2 rule to ſhew cauſe why the judgment ſigned in this 
aſide, and plain- Cauſe ſhould not be ſet aſide for irregularity with 
tiff anſwer the coſts, and why the plaintiff ſhould not anſwer the 
ait. matters of the affidavit, and in the mean time all 
proceedings be ſtayed. Dated, &c. 
To ſhew cauſe, That this honourable court, &c. why the bail- 
9 bond aſſigned in this cauſe, and the proceedings 
proceedings thereon, ſhould not be ſet aſide with coſts to be 
thereon, ſhould taxed, and in the mean time all the proceedings be 
not be ſet aſide, ſtayed. 
Why the writ Take notice that this honourable court, &c. why 
— 75 E007 Fh the writ of capias iſſued in this cauſe ſhould not be 
{ver the matters, Quaſhed, and why the plaintiff ſhould not pay the 
coſts of this application, and that the plaintiff may 
anſwer the ſeveral matters mentioned in the affi- 
davit. | 
To the ſheriff to Take notice that this honourable court, &c. why 
retain money. the judgment in this cauſe, and the execution exe- 
cuted thereon ſhould not be ſet afide for irregu- 
larity; and why the money paid into your hands 
ſhould not be reſtored to the defendant, and that in 
the mean time you retain the ſame until the further 
order of the court. | 


To the ſheriff of the county of Middleſex, his bailiff 
and under-fheriff. | 


Erroꝛ. 


A urit of error WRIT of error is a commiſſion to judges of a 
2 ſuperior court, by which they are authoriſed 
Jie them to exa- to examine the record, upon which the judgment 
mine the record. was given in an inferior court, and on ſuch exa- 
| mination to affirm or reverſe the ſame according to 

law, 2 Inſt. 40.; and any perſon damnified by er- 

ror in record, or that may be ſuppoſed to be injured 

by it, may bring a writ of error, to reverle it, 1 

. ther 


Error. | bog. 


ther he be party or no; but principal and bail can» 

not join in a writ,of error. | 

No perſon can bring a writ of error to reverſe a No perfon tan 
judgment, who was not party or privy to the record, —_ = e. 
or who was not injured by the judgment, and there- party, or privy 
fore to receive advantage by the reverſal thereof, to the record, 
1 Roll. Abr id. 747. Dyer 90. | 

A writ of error that bears teſte before the judg- If error bears 
ment is good; and this is the uſual courſe for pre- — 
venting and ſuperſeding execution. 1 Vent. 255.6, * 
March 140. | 

[t cannot be brought after twenty years, and the Cannot be 
ſtatute of limitation mult be pleaded to a writ of er- — after 
ror, as well as to an original action. Rep. Temp. E 
Hardw. 346. 

If an erroneous judgment be given in this court, If brought on a 
the writ of error in all caſes is made returnable into ju%gment in = | 
the court of King's Bench; and therefore if the de- ,;4urnable in 
fendant brings a writ of error to reverſe the judg- K. B. 
ment, he muft fitſt make a præcipe for the curſitor 
in this form: | 

Middleſex. Writ of error for A. K. againſt C. D. Præcipe for a 
in caſe, on a judgment in the Common Pleas return- writ of error. 
able „where ſoever, Tc. 

75 7. B. attorney. 

Carry this præcipe to the curſitor's office, Chancery 
Lane, who will make out the writ, pay 145. 6d. if no 
private ſeal, if a private ſeal 8s. 6d. more. | 

As ſoon as you have it from the curſitor, take the How to get it 
ſame to Mr. Hough, the clerk of the errors, at Mr, lowed. 
Pepys chambers,. No. 10. in Symond's Inn, pay him 
for the allowance 21. 25. 6d. ſerve copy of the al- 
lowance on the plaintiff's attorney in- the original 
action, | 

If it requires bail, the plaintiff's attorney in error If bail is requir= 
muſt put ſame in before one of the juſtices of the 14% Tu be put 
Common Pleas, within four days next after the deli- "ON 
very thezeof to the clerk of the errors, or an execu- 
tion may iſſue. R. M. 28 Car. 2. 

Take the names of the bail and places of abode How to put in 
to the clerk of the errors, and he will go with you. 

to 
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to one of the judge's chambers, and there take the 
bail, pay him for ſame 11. 4s. if at JYeſtminſter, 
65. dd. more; give notice thereof to defendant's 
attorney in error. | 

Exception, The defendant's attorney may, if he thinks pro- 
per, except againſt them, by entering ſame in the 
book of the clerk of the errors, within 20 days 
next after bail put in, and apply to the clerk of the 
errors for a rule for better bail; pay 4s. ſerve copy 
thereof on the plaintiff's attorney, which expires in 
four days. 8 

Court refuſed The court refuſed to give time to perfect bail in 

to give time to error, becauſe no real error could be ſuggeſted, ſo 

— that they thought the writ of error was brought for 

i delay. 2 Wilſ. 144. 

What notice of If it is intended that the bail ſhould juſtify, then 

3 **- the defendant's attorney will give notice thereof 

quiſite, 2 
two days excluſive of the day to juſtify ſame, the 
form of which notice is as follows; which muſt be 
done within four days after exception, R. A. 
6 Geo. 2. reg, 6. 


In the Common Pleas. C. D. plaintiff, 
In error. and 


| A. B. defendant. 
Notice of juſti- Take notice that the bail already put in for the 


fing bail. plaintiff in this cauſe on the writ of error, and of 


whom you have had potice, will, on Monday the 
| day of next, juſtify themſelves in this 
honourable court at Meſiminſter- hall, in the county 
of Middleſex, as good and ſufficient bail for the ſaid 
plaintiff, Dated this day of 1785. 
To Mr. J. K. attor- Yours, Sc. 
ney for dfencanc F. B. attorney for 
in error, plaintiff in error, 


When to juflify, Where rule for better bail is ſerved in vacation, 
defendant has not till the next term to perfect his 
bail, but ought to juſtify before a judge, and execu- 
tion ſued out for want of it held regular, Bai nes 


211, 
The 


Erroz. 1 
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The day before you intend juſtifying, go to the How to juflify. 


clerk of the errors, and defire him to attend with 
the bail-book, make athdavit of the ſervice of the 
notice, give it to a ſerjeant © fo move to juſtiſ the 
„ bail;” pay him 10s. 6d. pay for the juſtification 
and court fees 155. in the evening draw up the rule 
for the allowance at the ſecondaries, pay 58. ſerve 


copy on defendant's attorney. 


If there is no bail required, as for inſtance, on Rule to tran- 


judgment by default in caſe, treſpaſs, and the like, 
the defendant in error upon the return of the writ 
gets a rule to tranſcribe (and the ſame is done by 
him, after bail perfected, as the next ſtep) ; get 
ſame of Mr. Hough, pay him 4s. copy ſame, and 
ſerve on plaintiff's attorney. 


The plaintiff's attorney, before this rule expires, How — 


which is in eight days next after the ſervice, may pay; 
one guinea in part of the tranſcript to the clerk of 
the errors, and before it is complete the clerk of 
the errors will ſend for more. 


attorney in erros 
is to ptoceed. 


have heard that Mr, Hough, if there is time, Tranſcript how 


will carry over the tranſcript i in the ſame vacation, expedited. 


or if the rule be given in term (if he has time 
ſufficient), he'will take ſame in the laſt day of that 
term, which expedites the bringing a writ of error 
to a ſpeedy determination, and had not uſed to be 
the caſe, 


If there be no original filed, and the vacation of How defendant's 
the term in which judgment is ſigned is elapſed, **orney is to 


the defendant's attorney muſt, before he takes out a 


rule to tranſcribe, petition the maſter of the rolls for 


an original, which ought to be returnable the term 
the declaration is delivered; therefore if you expect 
a writ of error, get the original allowed by the pro- 
thonotary, in the taxing of the colts, and make a 
bpræcipe for the original forthwith ; which take to 
the curſitor, and he will make it out for you; for 
in caſe this is neglected, the maſter of the rolls will 
not order the original to be made out, but upon 
t payment of cofts to the plaintiff in error, in caſe he 


Ages not 2 proſecute the torit; a copy of the 
petition, 


? proceed, when 


no original filed, 
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Return of the 
original in caſe; 


if in debt, ſay 
% ſummoned,” 


Petition. 


Erroz. 


petition, and the maſter of the rolls? order thereon, 
muſt be ſerved on the plaintifPs attorney; and if 
he neglects to proceed, then no coſts are to be al- 
lowed ; pay for your order 586. 64, carry ſame to 
the curſitor, with a præcipe, and he will make out 
the original, which return in this manner (though 


It is uſual to leave it with the ſheriff of the county 
where the venue is laid, to return). 


John Doe, 
Pledges to proſecute, and 
Richard Roe. 


& The within named C. D. has not any thing in 
& my bailiwick, whereby he can be attached, The 
© anſwer of 

| & illiam Gill, Eſq; | 

and Sheriff,” 
% William Nicholſon, Eſq; 


When the original is ſealed, and the return 
filed, carry it to the ca/tos brevium of the Common 
Pleas, in Brick-court, and file it ; pay him 4d. for 
ſame, and 44. every poſt-term after the return. 


A. B. plaintiff, 
In the Common Pleas, and 
C. D. defendant, 


The humble Petition of the ſaid A. B. the Plaintiff, 


Humbly ſheweth, 
That your petitioner having, in Eaſter term 
1781, commenced an action at law againſt the 
above named C. D. late of Weſtminſter, in the 


county of Middleſex, yeoman, in his Majeſty's court 
of Common Pleas at //:/tmin/ter, in a plea of 


treſpaſs on the caſe, to his damage of 60/, and your 
petitioner hath laid his venue in the county of Mid- 
aleſex; and judgment hath been obtained in ſuch 
action in Trinity term laſt paſt, for 351. damages, 


and 12/, 10s, coſts, whereupon the {aid SR 
at 


JL 


the 


our 
ſid- 
ich 
zes, 


Erroz. 


hath brought his writ of error, returnable in his 
Majeſty's court of King's Bench on the morrow of 
All Souls, whereſoever, &c. but no further proceed- 
ings have been had thereon. 

That your -petitioner hath not as yet ſued out 
any original writ to warrant the ſaid judgment, 
and that he is adviſed it is neceſſary that the ſame 


| ſhould be ſued out to warrant the ſaid judgment, 


and the time for applying for the ſame in the ordi- 
nary courie is expired, and that the curſitor of the 
ſaid county cannot make out the ſame without an 
order from your Honour, 


« Your petitioner therefore humbly prays 


% your Honour, to grant unto him an or- 
der, that the curſitor of the ſaid county 
© of Middleſex may iſſue an original writ in 
& this cauſe, out of this honourable court, 
e returnable in his ſaid Majeſty's court of 
&« Common Pleas, on, &c. 

* And your petitioner ſhall ever pray, &c.“ 


609 


Where the want of an original writ is aſſigned When original. 
for error, and it appears that all the proceedings rant the 


are of the ſame term wherein the original is return» 
able, ſuch an original warrants theſe proceedings; 
let it be of any return of the ſame term; but an 
original of the term wherein final judgment is given 
will not warrant it, if by the record it appears that 
there have been proceedings in the cauſe in the 


term or terms before. 1 Lev. bg. Yelv. 108, 


1 Will. 184. 


proceedings. 


After ſervice, make a tender of the coſts in error Make a tender 


to plaintiff's attorney, which if he accepts. you may of coſts. 


non pros, and take out execution, 


Alter ſervice of the rule to tranſcribe, leave a If plaintiff's at- 
copy of the proceedings with the clerk of tne errors, torney proceeds 


and of the judgment (of courſe the roll is to be dac- 
ketted and carried in). 


in error, then 
how to proceed, 


When the tranſcript is complete, defendant's at- After tranſeript 


toraey attends on the clerk of the errors, who wil! 
R r 


delivered over to 
Mr. Welb, 


80 each party makes 
a CPYe | 
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go with him to 1/e/min/ler, and examine ſame; 
after it is examined, the clerk of the errors deli- 
vers over the tranſcript to Mr. Webb, with the 
writ of error annexed ;* each party may take a 
copy upon paying 44. per ſheet ; but it is incum- 
bent on the attorney for defendant to make it 
forthwith, as it will be wanted in the future ſtage 
of the cauſe. 

Defendant's al- Upon the delivery of the tranſcript over to Mr, 
_—_ —— W:bb, the cauſe is then ſaid to be in the court 
7 King's Bench, therefore the defendant's attorney 
will proceed by a ſcire facias ad audiendum errores, 
& to ſhew cauſe why execution ſhould not be ad- 
5 judged to the plaintiff,” which is made return- 
able not on a day certain, but whereſorver the king 
ſhall then be, and teſted if the tranſcript be com- 
Returnable, &c, pleted, the laſt day of term on that day, return- 
able the firſt day of the next term; if it is complete 
in vacation, and not delivered over till the firſt day 
Teſte. of the next term, then it is to bear % that day, 
and there muſt be fifteen days between the tgſte and 

relurn. 
With whom to The writ of ſez. fa. is to be ſigned by Mr. 
eie and Webb, pay 15. 8 4. ſeal 7 d. and if left for a nihil, 15. 
_ to the ſheriff ; if left for a 6 * you have 1 

ſummons thereon from the ſheri pay him 25. 4 
officer 5s. If there are two ci. fa. s the laſt . 
not lie four days in the office before the return, 
_ for a ſare feci. 3 Burr. 1723, as againſt 
aj 

On return to On the return day of the ſcire facias, if the defend- 
give rule ſor ant is warned, or upon a nibil returned on the alias, 
judgment, 
of the rules, write it on a piece of plain paper thus 
« in error, C. D. againſt A. B. rule on ſci. fa. J. A. 
attorney; pay for lame 1s. 10 d. which expires in 
four days, excluſive of the day given; upon which 
If thave jo 60 day, if there is no aſſignment of errors left with 
aſſignment, may defendant's attorney in error, he may take out exe- 
* cution, but cannot uon pros the error, till after the 
rule is given for ſuch aſſignmenc, 4 Burr. 1772; but 
moſt] Ys 


you muſt give a rule thereon at Mr. Abbot's, the clerk 


Py a +a a SV 2 FY 
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moſtly, as the plaintiff in error has gone ſo far, he 
will aſſign errors, which if he does, he had beſt 
deliver the common errors, as they are the cheapeſt ; 
but he may aſſign the want of an original, 


Jide my Inſtruct. Cleric. p. 547. ; 


« 
cc 
ce 
cc 
cc 
60 
ce 
40 
0 
00 
46 
tc 
00 
40 
& 
cc 
66 
66 
60 
60 
46 
00 
<6 


action of debt founded upon a prior judgment. "Vary. 
4 Burr. 1548. 1 Black. Rep. 506. 


6c 
00 
£6 


For the reſt of the proceedings in the King's Bench, 
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By 3 Fac. 1. c. 8. it is enacted, © That no No execution be 


execution ſha]l be ſtayed or delayed upon or by 


be ſued for the reverfing of any judgment given in 
any action or bill of debt, n any fingle bond fer 
debt, or upon any obligation, with condition for the 
payment of money only, or upon any adtion or Bill 
of debt for rent, or upon any contract ſued in any 


of the courts of record at Heſiminſter, &c. unleſs 


ſuch perſon in whoſe name ſuch writ ſhall be 
brought, with two ſufficient ſureties, ſuch as the 
court wherein ſuch judgment is or ſhall be 
given, ſhall allow of, hall firft before ſuch 
ſtay made or ſuperſedeas be awarded, be bound 
unto the party for whom any ſuch judgment is 
given, by recognizance to be acknowledged in 
the ſame court, in double the fum adjudged to be 
recovered by the ſaid former judgment, to pro- 
ſecute the ſaid writ of error with effect; and 
alſo to ſatisfy and pay (if the ſaid judgment be 
affirmed; all and fingular the debts, damages, and 
coſts adjudged upon the former judgment; and 
all cofts and damages to be alſo awarded upon 
the delaying of execution.“ 


ſtayed by error, 
* unleſs bail be put 
any writ of error, or ſuper ſedeas thereupon, tO in firſts . 


Bail in error on a judgment in debt on bond, are On bond bail 
each bound in the ſum recovered, that being double m double the 


the ſum due. 1 Vilſ. 213. 


But bail is not requiſite upon a judgment in an When bail not 


% No exccution ſhall be ſtayed in any of the 
courts of Maſiminſter, &. upon any writ of error 
or ſuperſedeas thereupon, after any verdict and 


In action for not 
ſetting forth of 
tythes, nor on 
the caſe, trover, 


judgment thereupon obtained, in any action of &. bail after 


1 „debt raid. 
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& debt grounded upon ſtatute 2 Ed. 6, for not 
« ſetting forth of tythes; nor in any action upon the 
© caſe upon any promiſe for payment of money, actions 
% for trouer, covenant, detinue, and treſpaſs, unleſs 
* ſuch recognizance, and i in ſuch manner as by the 
„ (aid former act is directed, ſhall he firſt acknow- 
hy ledged in the ſaid court where ſuch judgment is 
& given.“ 13 Car. 2. ſ. . 

Double coſts. $2. 10. Gives double coſts to a defendant by de- 
lay of execution, by reaſon of error brought, if the 
judgment be affirmed. 

Not to extend to Sec. 11. Provides, That the ſaid ſtatute ſhall not 

popular actions. extend to actions popular, or upon penal ſtatutes, 
indictments, Sc. other than the ſtatute of Ed. 6. 

No execution be By 16 & 17 Car. 2. c. 8. , 3. © No execution 

ſtayed after ver- de ſhall be ſtayed after verdict and judgment in any 


dict in any per- 


ſonal action. ** perſonal action whatſoever, unleſs a recognizance 
<< be entered into according to the 3 Fac. 1. 
« , 8. 
& Not to extend to any writ. of error to be 
„ brought by any executor or adminiſtrator, nor 


- * unto any action popular, nor to any penal action 
(except debt for tythes).” Se. 5. 

In dower and That in writs of error to be brought upon any 

&jeionz primæ © judgment after verdict, in any writ of dower, or in 

bail. % any action of ejectionæ firme, no execution ſhall 


“be thereupon or thereby ſtayed, unlels the plain- 
& tiff or plaintiffs, in ſuch writ of error, ſhall be 
& bound in ſuch reaſonable ſum as the court to 
& which ſuch writ of error ſhall be directed ſhall 

„ think fit; with condition, that if judgment ſhall 

& be affirmed in the ſaid writ of error, or that the 

& ſaid writ of error be diſcontinued, in the default 

of the plaintiff or plaintiffs therein; or that the 
„ ſaid plaintiff or plaint:its be nonſuit in ſuch 

* writ of error, that then the ſaid plaintiff or plain- 

e tiffs ſhall pay ſuch coſts, damages, and ſums of 

5 money, as ſhall be awarded upon or after ſuch 

“ judgment affirmed, diſcontinuance or nonſuit 

te had.“ Sec, 3. 
| A re- 


reer 
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3 uriam, l bet 
> double ut being 
the due, the ſum 
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the ſum recovered is double the debt really due; 
and it is ſufficient ff” the bail to juſtify in 14700 
1H. 213. 


Bonds that te- There muſt be bail on a b-ttomry bond, Str. 476. ; 


quire bail. on a ſecond torit of error, ibid. 527 alſo on a bond 
given for the payment of 500/, being the ſum 
mentioned in certain indentures, ibid. 959. ;3 on 
bond for 300. mentioned in w ſurrender of a copy- 
hold, by way of mortgage, wherein judgment had 
paſſed by default, Barnes 78.; upon a bond con- 
ditioned to pay fo much, as I fhall appoint. 1 Lev. 
117. N 

Bonds that re- But not on a bond for performance of covenants, 

quire no bail. Barnes 72.; nor upon a bond conditioned to pay 
for ſo much beer as ſhould be delivered to S. not 


exceeding 100/, after judgment upon demurrer, 


Str. 1190. 1 Wilſ. 19. ; nor upon a bond for per- 
formance of an award, or on an obligation to in- 


demnify, agreed by counſel on both tides. Com. Rep, 


322. 
Bond given for 
payment of 51/, bound with the defendant, for a debt of the defend- 
* 3 ant's by bond, of the ſame date, to pay 51. 10s. to 
e not a. Lat. Ridley, 30th October, in diſcharge of the recited 
obligation; it was held, that bail ought to be given, 
Comyn's Rep. 321. Huddy and Ux, v. Gifford. 
Writ of error It is ordered, That all writs of error ſhall without 
— be 2 delay, be delivered to the clerk of the errors for the 
boning rc +. time being; and that no perſon ſhall be hindred 
rors,. or nv ſtay from fuing ſuch execution, under pretence of any 
of execution. vyrit of error, before ſuch writ of error be delivered 
to the clerk of the errors; and in caſes where ſpecial 
bail is required, unleſs the plaintiff upon ſuch writ 
of error ſhall, within four days after the delivery there- 
of, put in bail according to law, and obtain a 
writ of ſuper/edeas thereupon, the defendant may 
proceed to execution notwithſtanding. R. AH. 
28 Car. 2, | | 
Pail to be per- hat in all caſes where bail ſhall be filed on writs 
fected in tour Of error, ſuch bail ſhall likewiſe: be pertected within 
days, | | four 


A 
» N 


Error on a bond, conditioned that V. G. was 


\ 
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four days after arception taken thereto, or in default 
thereof, the clerk of the errors of this court ſhall 
nonpros ſuch writs of error, R. MH. 6 Geo. 2. 
reg. 6. 

After error allowed, and notice, plaintiff exe- Defendant in et- 
cuted a fl. fa, for want of bail in four days. Mo- tor maytake out 
tion to ſet aſide, ſuggeſting that plaintiff could — _ 
not regularly take out execution, till after cer- without a cer- 
tificate from the clerk of the errors, that no bail —_— from the 
was put in. Rule diſcharged. Such certificates ui H he ers 
have been frequently taken out of caution, but are 
not eſſentially neceſſary, Barnes 212. 

An executor may revive the judgment, but, can» Executor may 
not take out execution, pending a writ of error, n the judge 
Barnes 432. N 

Bail ſhall be given in an action of debt on the pj mall be 
judgment againſt the principal, notwithſtanding a given in debt up- 
writ of error, if no bail in the original action, on the judgment 

though a writ of 


otherwiſe: not. Com. Rep, 556. 2 Black, Rep. error is brought, 
768, 


Præcipe for Original, to warrant the Judge 
ment in caſe Error is brought, 


Middleſex, (M.) If Fohn Denn make you ſecure, 1a cafe; 
Tc. then put, &c. Richard Fenn, late of Weſimin- 
feer, in the ſaid county, merchant, that he be be- 
fore our juſtices at Meſiminſter, on the morrow of 
the Holy Trinity, to ſhew, For that whereas (here ſet 
forth the whole declaration verbatim). To the ſaid 
Jobn his damage of 50/, as is ſaid, &c. 

London, (ſſ.) Command Richard Fenn, late of In debt, 
London, merchant, That juſtly, &c. he render to 
John Denn 1008. of lawful money of Great Britain, 
which he owes to, and unjuſtly detains from him, 

Sc. Returnable before his Majeſty's juſtices at 


WWihtminſter, on the * of the Hojy Trinity, 
1 4 | 
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In debt sgainſt. London, (f.) Command Richard Fenn, late of 
an executor, London, merchant, That juſtly, &c. he render to 
A. B. executor of the laſt will and teſtament of 
7. K. deceaſed 501. of lawful money of Great 
Britain, which he unjuſty detains from him, &c. 
Ret. (as before). | 

Middleſex, (ſſ.) Command Richard Fenn, late of, 
&c. that he juſtly, &c. perform to %u Denn, the 
covenant mace between them, according to the 
force, form, and effect of a certain indenture made 
between them. Ret. (as before). 

On all præcipes quod reddat, if the ſum exceeds 
40 J. a fine is payable to the king in the following 
proportions : 


In covenant, 


h „ 
From 401. to 100 marks - 9 6:5 
From 100 marks to 100!. - o 10 © 
From 100/. to 200 marks — 0 13 © 
From 1331. 66. 8d. to 1661. 135. 44, 0 16 Oo 
From 166“. 137. 4d. to 200. % 0:9 
And ſo conſequently for every 100 
marks more - - — 0 6 Þ 
3 And for every 100. more - o 10 © 
Præcipe in ac- i 
count. Surrey, to wit. Command C. D. late of E. in 


the county aforeſaid, gent. That he render to F. G. 
his reaſonable account, for the time which he was 
If a bailiff. Teceiver of the money of him F. &c. 
If a bailiff, then as before, to account for the 
If bailiff and re- time in which he was bailiff of him F. in E. &c. 
ceiver. If a bailiff and receiver, then, for the time which 
| he was his bailiff in E. and receiver of the money of 
In detinue, him, F. &c, 
Somerſet, to wit. Command C. D. late of, c. 
yeoman, That he render unto F. G. one mare one 
cow, &c. (as the caſe requires), of the price of 
ten pounds, which he unjuſtly detains from him, 
Sc. 
Somerſet, to wit, Command C. D. late of, Cc. 
yeoman, That he render unto F. G. 1ool. of law- 
ful money of Great Britain, which to him are in ar- 
| rear, 


In annuity. 
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rear, of a certain annual rent of 50l. which to him 
he owes, and unjuſtly detains, &c, 

No curſitor ſhall make, or permit to be made, On inal to be 
within his reſpective office and diviſion, any origi- beſpoke before 
nal writs whatſoever, of any return paſt, unleſs he the eſſoign day 
ſnall receive the inſtructions for making thereof — 
within the term wherein the ſaid writs are to be 
returnable, or at fartheſt on or before the eſſoign 
day of the next ſucceeding term, without ſpecial 
warrant from the lord chancellor, or lord keeper of 
the great ſeal of England, or maſter of the rolls for 
the time being. Lord Clarendon's orders in Chan- 
cery. | | 
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Abatement, 


F pleas in abatement Page 41 


To the juriſdiftion 161d. 
Diſability of plaintiff ibid, 
Writ ibid. 


Death of either party, abatement 
of ſuit 42 
Can have but one plea in abate- 
ment ibid, 
What is admitted if plea be to the 
writ $ ibid. 
Affidavit to be annexed to plea 43 
Rule in theſe pleas, that no excep- 
tion ſhall be admitted againſt de- 

claration or writ, unleſs, Wc, 
ibid, 

If plea allowed, cauſe 1s diſmiſſed 
ibid. 
If over-ruled, a re/bondeas ouſter 1+ 
awarded 8 ibid. 
Plea in abatement muſt be pleaded 
in 4 days, tho* no rule to'plead 


be given 237 
Unleſs declaration be delivered too 
late ibid. 


No plea without afiidavit is an- 

nexed ibid. 
Plea muſt be ſigned by a ſerjeant 

| | 238 

Cannot plead 2 dilatory pleas 7bid. 

When ſpecial imparlance is regular 

| ibid. 

They may be pleaded after impar- 

lance (unleſs to the juriſdiction) 


ibid. 
| 


Cannot be pleaded before appear- 
ance Page 265 
Plea in abatement of covertare 266 
-- in the Chriſtian 
name ibid. 
To whom to be delivered ibid. 
Affidavit to annex to the plea 267 
Replication to a plea of miſnomer 
in the firname, that defendant is 
known as well by one name aa 
another ibid. 
Plea of partnerſhip in abatement 
| ibid. 
How to enter a caſſetur breve on 
the roll, if the plea be true, and 
the form thereof 268 
How to enter it ibid. 


By Death, 


[f plaintiff or defendant die after 
interlocutory judgment, action 
ſhall not abate, if the ſuit could 
have been originally maintained 
by the executor 568 

If two or more plaintiffs ſue, the 
death of one ſhall not abate the 
action 5069 

The like if there are two defend- 
ants ibid. 


Abatement by Death. 


The death of either party between 
verdict and judgment is not error, 
provided the judgment be enter- 

| | ed 


1 


ed up within two terms Page 559 
Death of either party before the aſ- 
- ſize ſuit abates ; but if after the 

aſſizes, though before trial, it 

does not . ibid. 
If after verdict, and before day in 
bank, the plaintiff dies, 1f de- 
fendant ſigns judgment within 
two terms, it is within the ſta- 
tute ibid. 
Ejectment againſt baron and feme, 


baron dies berween the day of 


niſi prius and the day in bank, 
it is good againtt the feme 767d. 
If feme takes huſband after verdict, 
and before the day in bank, ſhe 
ſhall have judgment, but a /c. 
fa, mult be ſued ibid, 
If pending an argument, plaintiff 
dies, ſuit does not abate, the 
like if defendant dies 570 
A feme ſole cannot by marriage 
abate her writ ibid, 
If ſhe is ſued, and takes huſband, 
the writ does not abate 7bid. 
If there are two ſuits pending for 
the ſame cauſe of action, the ſe- 
cond fait ſhall abate ibid, 


Ac- æliam. 
Why firſt introduced 35 
Ac-liam in debt 133 
— Caſe 134 
— — aſſault ibid. 
— covenant 135 
— trover ibid. 
. — detinue ibid. 
Againſt two defendants ſeverally in 
caſe _ ibid 
As an executor in caſe 164d. 
As adminiſtrator on bond 136 
As aſlignees of a bankrupt ibid. 
AZions, 
What is an action 


| 
11 


| 


8 


ö 


X. 
Of the ſeveral ſorts of actions, viz; 
Criminal, popular, and civil ac. 


tions Page 11 
Of real actions 12 


1 


Perſonal and mixed actions ibid. 
Of the action of Account ibid. 
— aſſum p ſit 13 
indeb. aſſumpſit ibid. 
What is an implied afſump/fit ibid, 
Action of covenant zbid, 
— debt 14 
— fault ibid, 
— battery ibid, 
aſſault and impriſonment 
15 
— — caſt ibid. 
trover 16 
—  Actinue ibid, 
— — treſpaſs ; 17 
— the like as to perſonal pro | 
perty ibid, 
| — real ibid, 
There muſt be a lawful poſſeſſion 
18 


For whom, and againſt whom, an 

acion will lie ibid, 

Caution, how to commence actions 

if plaintiff be 7nfant, ideot, feme 
covert, executor, joint tenants 

| ibid. 

Or tenants in common 19 

Treſpaſſers, where there are ſeveral 

20 


567 
Within what time actions are to be 
brought; as for inſtance, 

A cwrit of right 20 
Formedon in reverter, formedon in 

remainder 21 
Conſtruction of the ſtatute therein 


Conſolidating of actions 


23 

Writs of formedon to be ſued now in 
twenty years ibid. 
Conſtruction of the ſtatute 25 


Treſpaſs guare, &c. detinue, trover, 
replevin, account, c. ww i” 
ibid, 


Their 


be brought 


„ 


Their limitation after judgment or 
outlawry reverſed Page 26 
Who are excepted ibid. 
When ſtatute begins to run 27 
What actions are held to be within 
ſtat 21 Fac. 1. c. 16. and what 
not Zqid. 
Actions on promiſſory notes to be 
brought within the time ap- 
pointed for actions on the caſe 
| 28 
| Suits in the admiralty ibid. 
Popular actions when to be brought 


| 29 

What cffences are withia the act 
| 20 

Capias ſufficient to ſhew the com- 


mencement of the ſuit 31 


Adminiftraters, Vide Executors. 


Afidavits of Debt. 
Definition of 116 
What it is to contain ibid, 


Muſt be poſitive 117 
To be filed before or at- time of 
ſuing out the writ ibid. 
Cannot join debt and caſe in one 
ſtamp ibid. 
Nor againſt ſeveral defendants 
where the action is ſeveral id. 
Poſitive oath required ibid, 
If made by one convicted of felony 
not ſufficient ibid, 
But if one conviaged of perjury, 
will do ibid, 
An affidavit held ſufficient, though 
not ſworn poſitive, held ſufficient 
buy two juſtices ibid. 
Where the firſt affidavit is defec- 
tive, yet it may be ſupplied in 
the court by a ſupplemental one 

| | 118 

Where the court refuſed a ſupple- 
mental affidavit ibid, 
An executor's affidavit was ſup- 


| 


2E X. 


plied Page 118 
Judges may impower commiſſioners 
to take affidavits ibid. 


What affidavits may be ſworn be- 


fore a comm ſſioner who is ſworn 
in the cauſe ibid. 
The perſon taking ſame to be paid 
12d. ibid, 
Affidavit for work done and ma- 
terials found 
For goods ſold and delivered 119 
For money lent ibid. 
— laid out ibid. 
— had and received 161d. 
— upon an account ſtated 
ibid. 
For work done, and materials 
found, goods ſold and delivered, 
money laid out, lent, money 
hed, and received ibid. 
For goods ſold and delivered by 
pa:tners ibid. 


| For goods fold and delivered, made 


by plaintiff's ſervant ibid. 
For work done by plaintiff and his 
ſervants ; 120 
For the hire of horſes ibid. 


For work done as a ſurgeon, and 


medicines | ibid, 
For depaſturing of cattle ibid, 
For uſe and occupation of a meſ- 


ſuage and land ibid. 
The like of a meſſuage ibid. 
For part of a meſſuage ibid, 


For arrears of rent, due on leaſe 


121 

For a gelding ſold ibid. 
For meat, drink, waſhing, Ce. 

ibid, 


Drawee againſt the drawer on a 


note of hand. ibid, 
Indorſee againſt the drawer ibid. 
indorſer ibid, 


On a note where part has been 
paid, drawee againſt the drawer 

| | ibid, 
Quaker's affirmation on a note 1514. 


Drawee againſt the acceptor on a 


bill 


ibid. 
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Page 122 


bill of exchange 
Indorſee againſt the ſame ibid. 
Indorſee agaioſt the drawer, when 
payable to his own order 161d. 


In trover ſor goods ibid. 
— — a promiſſory note ibid. 
* — a bond ibid, 


— — deeds generally 161d. 


In detinue for an indenture 123 


Oa a bond obligee againſt obligor 


* 


zbid. 
On an aſſignment of a bond made 
by the allignee zbid. 
On a judgment recovered 124 
On an annuity bond ibid. 
By the aſſignee of a bankrupt, upon 
an account ſtated ibid. 
By an executor, for goods ſold and 
delivered ibid. 
On a note by ditto | 125 
To hold to bail for a violent aſſault 
| : ibid. 
The like | 126 


The like ibid. 


For other afidavits, ſee the dif- 
ferent heads. 


Amendment, 


How formerly ſuitors were per- 
plexed in the molt trivial matters 
246 


But now the court will allow a- 


mendments to be made at any 


time whilſt the ſuit is depending, 
though the reco:d be made up, 
and term paſt ibid. 
Declaration may be amended after 
plea pleaded, or iſſue delivered, 
in matter of form without coſts, 
but in ſubſtance it cannot, or 
after ſpecial plea or demurrer- 


ibid. | 


After argument on demurrer, may 
move to amend 247 
After order for amendment, and 
pleading de novo, defendant re- 


1 


delivered the former pleas, and 
held good Page 247 
Muſt pay coſts after demurrer, if 
you wiſh to amend declaration 
| ibid, 
Avowry amended after cauſe entred 
for argument on demurrer ibid. 
After argument on the merits, 
avowry refuſed to be amended 
ibid, 
After iſſue joined, defendant had 
leave to amend his avowry 7814. 
Declaration in qguare impedit a= 
mended 248 
Court denied to amend writ and 
declaration in quare impedit ibid, 
Bill againſt an attorney amended 
ibid. 
Declaration on a bail bond may be 
amended _ © ibid, 
On a common claaſum fregit a- 
mended | ibid, 
Shall not after the ſecond term add 
a new count, under pretence of 
amending, but muſt apply to 
add a new count within the two 
terms: . - ibid. 
Leave was given to add a new 
count after the ſecond term, pay- 
ings coſts of plea and application, 
but defendant to plead ds no 
2 

Title of declaration amended 761d. 
Will not let you amend, fo as to 
deface the roll ibid. 
How to apply to amend 7#bid. 
Defendant intitled to a new four 
days rule to plead (X. B. have 
got rid of this) ibid, 
After a new trial granted, no 
amendment allowed in the re- 
cord _—/ 
Ca. /a. after executed, amended 
| | 250 

Court amended a capias in the et 
ibid. 
Declaration amended by plaintiff's 
motion, by changing the venue 
| | from 


1 
from London to Middl:ſex, it be- 


£ 


ing on a remedial law, and con- 


fined to Middleſex Page 250 


Appearance to Capiar. 


With whom to be entred 175 
Note for the appearance ibid. 
To be entered within eight days 
after the return ibid. 
If not, plaintiff may enter accord- 
ing, Ce. 176 
Afidavit of the ſervice of the writ 
to be firſt made ibid. 


Common appearance may be filed 


according, c. without a ſtamp- 
ed memorandum ibid. 
Affidavit of ſervice ibid. 
If baron and feme are ſued, the ba- 
ron muſt appear for himſelf and 
wife | 177 
Appearance cures all errors in pro- 
ceſs ibid. 
If defendant be ſerved in a wrong 
name, and he appears in his right 
name, plaintiff may declare in the 
right name | ibid. 
Iregularity of plaintiff's entering 
an appearance for defendant, to 
be complained of before judg- 
ment ibid. 
An attorney not appearing accord - 
ing to his undertaking, to be at- 
tached ibid. 
In what caſes a common appearance 
will be ordered ibid. 


Arbitration, 


Merchants, Cc. deſiring to end 
controverſies by arbitration, may 
apree their ſubmiſſion to the a- 
ward of any perſon 581 

In caſe of * party ne · 
gleQing, ſubject to attachment 

| Bn Wee 582 


N D 


| 


3 
Unleſs ſuch award ſhall be ſet aſide 
before the laſt day of the next 
term, afrer it is made Page 582 
The only ground to impeach an 
award is col{uffon, or groſs miſbe- 
hawviour,, of the arbitrators, 
otherwiſe binding ibid. 
Where the objections ariſe on the 
face of the award, may be made 
at any time ibid. 
How to proceed to make ſubmiſſion 
a rule of court ibid. 
Affidavit of the due execution of 
the bond 583 
How to proceed to get an attach- 
ment | ibid. 
Affidavit of the attendance, de- 
mand, and refuſal ibid. 
How to move for the attachment 
| | 84 
How to proceed on a rule of refe- 
- rence | >. 6 
How to enlarge the time 585 
How to proceed after award made 
ibid. 
Affidavit of the ſervice of the rule, 
allocatur for coſts, and demand 
of the money awarded ibid, 
Affidavit of the due execution of the 
award, to be made by one of the 
witneſſes 3586 
When bail is given in the action, 
and the plaintiff takes a verdict 
ſubject to the reference, how he 
is to proceed after award made 
| ibid, 
Upon a rule to ſhew cauſe why 
poſtea ſhould not be delivered to 
plaintiff after award made, it was 
objected, to ground the motion 
there ought to have been an affi- 
davit of the due execution of the 
award, Fc. and held good 587 


Arreſt. 


107 


Arreſt, definition of 
| None 


— — 


\ 


But plaintiff may, 


1 


None to be held to ſpecial bail in 
a a ſuperior court, under 10ʃ. 

| | Page 107 

And if the cauſe of action amounts 
to 10. and arreſt to be made, af- 
fidavit to be made of the cauſe of 
action, and the ſum indorſed on 
the back of the writ ibid. 
For which the ſheriff is to take bai! 
for, and no more 108 
If no affidavit made, plaintiff n 
to arreſt 
No ſheriff, Ic. in Wales, or coun- 
ties palatine, to arreſt, unleſs the 
cauſe of action be 20l. ibid, 


No perſon to be held to bail in an | 


inferior court under 107, ibid 
No ſeaman ſhall be liable to be 
taken out of his majeſty's ſervice, 
otherwiſe than for ſome criminal] 
matter, unleſs the debt amounts 
to 20/, — 26g 
If arreſted for a leſs ſum, may be 
diſcharged by a judge 110 
But plaintiff may, upon notice given 
to ſeamen, praceed to outlawry 
| | ibid. 
No volunteer ſoldier liable to be 


arreſted, unleſs for a real debt of 
111 


200. 
upon notice 
given, proceed to judgment and 
outlawry 14 T2 
If any perſon procure another to be 
arreſted at the ſuit of any perſon 
where there is no ſach perſon 
known, or without the plaintiff's 
conſent, every perſon ſo offend- 
ing ſhall ſuffer ſix months im- 
pri:onment ibid. 
A defendant was held to bail a 
ſecond time for the ſame cauſe 
of action, after plain tiff had diſ- 
continued the firſt writ, by reaſon 
of a miſtake ibid. 


Aſter a nonſuit, plaintiff may bring 
a new action, and hold to bail | 


113 


ibid. | 


X. 
In debt bail of courſe Page 113 
In what actions bail cannot be re- 
quired, without an order from a 
judge ibid. 
When damages are reduced to a 
certainty, as by a covenant to 
pay, &c. plaintiff is intitled to 
bail | ibid. 
Bail is required upon the 9 Ann. 
c. 14. againſt the winner 1614. 
Defendant may be held to bail on 
the judgment, if no bail in the 
original action, notwithſtanding 
a writ of error brought 114 
May hold defendant to bail in debt 
on judgment ibid. 
So in an action for double rent 
| ibid. 
On a nonſuit, may hold to bail for 
the coſts if 101. ibid, 
What perſons are not liable to be ar- 
reſted ibid. 
Bankrupt is free for forty- two days 
from arreſt, provided he was not 
in cuſtody at the time 116 
Servants of peers and members not 
protected ibid. 
Witneſſes are, if ſubpzna'd 11 
A party who has attended his cauſe 
all day in court privileged ibid. 


Arreſt of Judgment. 


After verdict, a man may alledge 
any thing in the record in arreſt 
of judgment, which may be af- 
ſigned for error 339 


But after judgment on demurrer, 


defendant ſhall not arreſt judg- 
ment for an exception that might 
have been taken on argument, 
fecus, if judgment by default 
Motion muſt be made before or on 
the appearance day of hab, corp. 
339 

How to move 349 


| " ""m_ 
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The rule Page 340 
How plaintiff is to proceed to di- 
charge the rule ibid. 
If judgment arreſted, how to pro- 
ceed ibid 
How to move on an inquiſition, «. 
arreſt the judgment ibid. 
The rule cf law reipecting the arreſ 
of judgment 341 


Aſumpfit 13 
Attachment, 


Attachment for not paying coſts, 
for not not proceeding to trial 

300 

The like againſt the ſneriff for con 

tem pt 17! 

The like againſt an attorney tor 

contempt 439 


Attornment. 


Attornment of tenants under a writ 
of poſſeſſion in ejectment 506 


Attornies. 
The definition of 4 8 
Formerly made by letters patent 
84 
To take the oaths ibid. 


If an attorney convicted of forgery, 
Sc, ſhall practiſe, judge to 
tranſport | ibid 

None to act as an attorney, unlet: 
he has ſerved a clerkſhip, and 
been admitted ibid 

If the matter dies, or the contract 
be vacated before the five year: 
are expired, the clerk to ſerve the 
remainder of the five years, with 
another attorney ibid, 

A quaker, on taking his ſolemu 


affir mation, may be admitted an 
attorney Page 8; 


ſadges, before they admit an at- 


toruey to take the oath, to ex- 
amine their fitneſs 85 
An aitorney?'s oath 
Clerk of the warrants to inroll 
them ibid. 
An attorney not to have more than 
two Clerks ibid. 
Prothonotaries may have three 86 
An attorney in ihis court may ſue 
in any other, wich conſent of an 
attorney of that court ibid, 
May carry on proceedings in the 
court of Great Seflions in Wales, 
in the name of an attorney of that 
court | ibid, 
Sworn attornies permitting thoſe 
that ace not to iſſue out writs, 
are diſabled to prattiie ibid, 

A ſworn attorney may be admitted 
a ſolicitor ebid. 
Any perſon in his own name ſuing 
out a writ as attorney or foli- 
citor, and not imolled, forfeits 
col. ibid. 
Perions bound to ſerve as clerks to 
attornies, to cauſe afidavit to be 
made within three months after 
execution of the centract 87 
None to be admitted attornies be- 
fore ſuch affidavit produced ibid. 
Who are to file ſach aftidavits with 
the clerk of the warrants ꝛbid. 
No attorney to take a clerk after 
diſcontinuing bufineſs ibid. 
The clerk to be employed the awhole 
time of ſervice, by lach attorney, 
Oc. ibid. 
If before the exviration of the ume 
the aitorney die, or the clerk be 
diſcharged by rule, and he is 
bound by another contract, ſuch 
ſervice to be good, if affidavit be 
made and filed within three 

. months ibid. 
Attornies not to commence an aC- 
8 tion 
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tion for fees, till ore month after 


delivery of their bills Page 88 
And juilges to refer them to be 
taxed ibid 
If it appears he has been over paid, 
then he is to pay the party, and 
in default liable to an attachment 

| 8 
If the bill taxed be leſs by a 6th 
paart than delivered, he is to pay 
the coſts; if not the court at diſ- 

ci etion ſhall charge the attorney 
cr client, according to the rea- 
ſonableneſs or unreaſonablene{l: 
of the bill ibid. 
Not to extend to any bill of fees 
between one ſolicitor and ano- 
ther ibid. 
Conveyancing bill not liable to be 
taxed go 
Af er an atornepl dead, bill no: 
liable to be taxed ibid, 
Attorney acting as agent, or per- 
mitting his name to be uſed, or 
ſending any proceſs to any un- 

_ qualified perſon, thereby to en- 
able him to appear or act as an 
atto:ney, to be ſtruck off the 
ood” ibid, 
None to act as ſ{{licitor, Sc. who 
are not admitted according to 


2 Geo. 2. | ibid. 
Perſons exem tec 91 
Not to be leſſhe or bail ibid. 


No perion to change bis attorney 
without leave f the court 281d. 
Nor till the tormer attorney's bill 
be paid ibid: 
Alphabetical book to be kept by 
the Clerk of the warrants, to en- 
fer the name and places of abode 
of the atiornies | ibid. 
If no entry made, fixing up in the 


pr thonozaries office, notice | that time be expired 7010 
deemed ſuffic ent 92 | Plea dejivered in the country ire. 
What evety attorney pays fer term | gular ibid, 
. 26 | As to the iſſue bi 


Certificate to be taken cut annually | Notice of trial muſt be given i 


8 


| 


| 


. 


by every ſolicitor practiſing in 
any court, holding plea for 40s, 
and upwards Page 92 
Thoſe reſiding in London and Weſt. 
minſter, the bills of mortality or 
Edinburgh, to pay 51. for a cer. 
tificate ibid, 
Any other part 3/, ibid, 
From Now. 1. 1785, every acting 
ſolicitor, Ic. ſhall annually de. 
liver in a note of his name and 
reſidence, &c. in order to obtain 

a certificate ibid, 
Officers for entring applications for 
certificates in England 93 
Entring officers to certify notes de- 
livered | ibid. 
Entring offices, &c, to iſſue an- 
nual certificates, which muſt be 
renewed 10 days before expira- 
tion 04 
Perſons reſiding 40 days in a year 
within the limits of the higher 
duties, are to pay the ſame 2614, 
Penalty on acting without certif 
cate, or giving in a falſe place 
of reſidence ibid, 
Perſons having taken out certificate 
may act for others, who have al 
taken them out 05 
Perſors under one certificate, may 
act in auy other court in which 
he is ſworn, So. ibid 
Country attorney is anſwerable for 
agent ibid. 
When country attornies are con- 
cerned in cauſes, declarations, 
Oc. to be delivered to the 
agents in town ibid, 
If the agent of plaintiff's attorney 
gives the agent in town for de- 
feudant time to plead, the country 
attorney cannot ſign judgment ti) 


tcim 


1. hd 4 


term, but a countermand may be 
given in the country MPagegs 
None but attornies to practiſe at 
the general or quarter ſeſſions 
ibid. 
No attorney to permit an unquali— 
fed perſon to uſe his name at the 
ſeſſions | ibid 
No underſheriff, ſheriff's clerk, Oc. 
{hall be an atiorrey during the 
time that he is in office with anv 
ſuch ſhe 1 ibid. 
An attorney admitted fraudulent: 
to be ſtruck off the rolf. 97 
Attornies are not privileged from: 
ſcrving in the militia ibid, 


Attorney of one court ſues an at- 


to ney of another, the privilege 
of that court which is poſſeſſed o 
the cauſe, ſhall be preferred 110 
Attornies for ill practice, c. liable 
to be puniſhed 1a a ſummary way 
ibid, 

Alſo for baſe and unfair dealing 
©; ibid, 
An action lies againſt an attorney 
for neglecting to charge a perſon 
In execution ibid. 
An attorney is not bound to dit 
cover the contents of a dee 
ſhewn by his client 98 
An attorney may detain writing 
till paid, but cannot detain deeds 
delivered upon fpecial truſt, o 
the money due in that buſineſs 
ibid. 


Atlornies, 
Proceedings againſt them. 


They are not to be arreſted 115 
Attorney of the C. P. may ar eſt 
an attorney of K B. 33 
If an atto ney is atreſted on a K. B. 
proceis, the ſheriff not to diſ- 
charge him on a writ of privi- 
lege, but he muſt ſue out his 


| 


writ, and produce it with his 
plea /ub pede figilli; aliter, if 
proceſs iſſues out of an inter or 
court Page 434 
How to ſue an attorney ibid. 
When to appear, it he lives in town, 
or within twenty miles of Len- 
don ibid, 


If in the country ibid. 
The form of the bill ibid. 
Nouce of the bill being filed 435 


How to appear for defendant ibid, 
The form of the declaration 264. 
When to plead ibid. 


Writ of enquiry 436 


How to proceed to trial if he 
pleads ibid. 
How to make up iſſue, if it's of an- 
cther term than the declaration 


ibid. 
Imparlance, Ce. ibid. 
Record ibid. 


How to forejudge for want of ap- 
pearance ibid, 
Forejudger . 438 
How to reſtore an attorney, after 
he has paid the debt and coſts- 
ibid. 

Jow to proceed apainſt an attor- 
ney if he be attached for con- 
tempt | ibid, 
An attorney admitted fraudulent!y, 
an attachment was granted againſt 
the maſter ibid. 
[f an 2ccorney does wrong in an in- 
ferior- court, may be puniſhed . 


nere 439 
Attachment ibid, 
'f raken how to proceed ibid, 
How to tax their bills 440 


Vime not ſettled 441 
How to prepare interrogatories a- 
gainſt an attorney 449 
The form of the interrogatories 
| ibid, 


82 Pre-. 
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Proceedings by Atternits. 


If an attorney ſues by original he 
waives his privilege Page 429 
If he ſues in his own name, it's 
done by attachment of privilege 


: ibid. 

The form of an attachment of pri- 
vilege 430 
Præcipe for ditto ibid. 
How to appear 431 


Bail- piece on an attachment of pri- 

vilege | ibid. 
The form of the declaration 76:4. 
Within what time defendant is to 


plead 4.32 
A writ of enquiry ats. of an attor- 
ney ibid. 
Ca. Ja. ibid. 


An attorney taken on a ca. /a. up- 
on a nonſuit for coſts, returnable 
on a general return, held well 


An attorney of C. P. may hold - 
bail an attorney of K. B. ibid. 
Where an attorney of one court 
ſues an attorney of another, the 
privilege of that court which is 
poſſeſſed of the cauſe ſhall be 
preferred ibid. 


Taxing their Billi. 


How to apply to tax the bill of an 
attorney 441 


If not delivered, how to obtain the 


delivery | ibid. 
The time is not ſettled to tax after 
it has been paid, if there are great 
overcharges, may be at any time 
ibid. 

Summons muſt not be to de/iver 
and tax; but to deliver his bill 
firſt, then on delivery, a new 
ſummons to tax ibid. 


If the order to deliver or tax be 


3 


3 


not complied with, you move to 
- Make the order a rule of court 
| Page 89 
And then for an attachment yo 


Bail, Special. 


Definition of the word bail 146 
Why called bail ibid. 
Bail and mainprize, the difference 
147 
No attorney to be bail ibid. 


Except to render ibid. 
No ſheriff's officer, bailiff, &c. to 

be bail 0 
A ſummoning officer to the ſheriff, 

within the rule ibid. 
Perſons outlawed after judgment 

cannot be bail 148 
A Frenchman who lives here, and 
| who ſwore himſelf worth 2000“. 
in the bank of Paris, was per- 
mitted to juſtify, the defendant 
| himſelf being a foreigner ibid. 
Bail living in the verge of the 

court, may be permitted to 
| Juſtify | ibid. 
Within what time bail is to be put 

in in London and Middleſex ibid. 
How to put it in on a capias ibid. 
How if no filacer to be met with 

„ 

How recognizance if defendant — 


preſent ibid. 
Memorandum to be filed on a 25, 
6d, ſtamp | ibid, 
Memorandum or minute ibid. 
Bail- piece ibid. 
Two perſons only to become bail, 
and notice of three juſtifying, re- 
jected _ ibid. 
The condition of the recognizance 
; | | 150 
Strictly no notice 16% 


Notice of bail being put in 76:4. 
If the ſame bail to the ſheriff be put 


in above, they may be excepted 
; againſt, 


JJ 


againſt, and muſt juſtify without 
ruling the ſheriff Page 150 
And if they do not juſtify in due 
time, or add others, who do, 
may proceed on the bail-bond 


151 
If plaintiff be diſſatisfied with the 
bail, he may except within 


twenty dayͤs ibid. 
How to except * ibid, 
Notice of exception ibid. 
When to juſtify in term and vaca- 
tion ibid. 
To be perfected within four days 
after 152 
Notice of juſtifying ſame bail as put 
in ibid. 
How to juſtify in court ibid. 
Afidavit of ſervice of notice of juſ- 
tifcation 153 
How to juſtify at a judge's 
ibid. 


Of adding bail and juſtifying 261d. 
The additional bail muft be put in 
before notice of juſtification can 
be given ibid. 
And they are to juſtify, without ex- | 
ception 154 
Notice of two bail being added, 
and that they will juſtify 767d, 
Notice of one being added, and 
that he, with one other already | 
put in, will jullify 155 
How to add bail ibid. 
Bail need not juſtify, in order to 
ſurrender ibid. 
Two perſons not worth a groat, 
may put in bail for the purpote 
of rendering ibid. 
But bail put in ſurreptitiouſly can- | 
not ſurrender the defendant be- 
fore juſtification 156 
And it has been held, that ſheriff; 
bail cannot ſurrender before they 
have juſtified ”; , "nes 
Cannot give notice by a new attor- 
ney to juſlify, unleſs the former 


| court | Page 156 
Bail cannot be a witneſs for the de- 
fendant | ibid, 
Nor for the plaintiff ibid. 

How to proceed in theſe caſes 
ibid. 


If rule to bring in the body comes 
before bail put in, they muſt 


juſtify before render ibid. 
Contra if only exception entered, 
and no rule ibid. 
Commiſſiovers are appointed in the 
coun ry to take bail 157 
How long defendant has to put in 
bail in the country 158 


And to be allowed by a judge, and 
filed with the filacer eight days 
after the appearance, or quarts 
die poft of the return of the writ 

ibid. 

How to put in bail before commiſ- 
ſioners ibid. 

Affidavit of the due taking of bail, 

in the countty, and before whom 
to be ſworn | 159 

Affidavit of juſtification ibid. 

May be ſworn before the commiſ- 
fioner who took the bail 7zbid, 

On receipt of bail-piece and affi- 
davits, how the agent is to pro- 


ceed ibid. 
Notice of ſuch bail - piece taken, 
and of the filing 160 
Exception ibid. 
How to juſtify in court ibid? 
Rule for taking country bails 254. 
May be oppoſed 161 
How to proceed after exception 
ibid, 
The recognizance 102 


Affidavit of the caption, and be- 
fore whom to be ſworn ibid. 
Whea to be tranſmitted 103 
Commiſſioners to keep books to 
enter bails 162 
And plaintiff's attorney to have re- 
courſe thereto 1 
Filing bail, after tranſmitted 163 


one is changed by leave of the 
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To muft become bail, one eſteemed 
as no bail Page 163 
Defendant put in bail be ore return 
of the writ, and gave notice, 
without being arreſted ; plaintiff 
rega ded not the notice, but ar- 
reſted the def ndant, rule abſo- 
lute for a ſuper/ſeaeas 164 
Bail who d+ not juſtify, are liable if 
not exonerated ibid. 
Election to aſſign bond or rule be 
ſner iff ibid. 


Bail, Proceedings againſf, Vide 
title 5Cire lacias. 


Bail Bond. 
Rule for ſettling the practice in re- 


lation to the proſecution on bond 


104 
ed 
165 
Sberiff on requeſt to aſton bond 10 
the plaintiff (wrong in the mar- 
gin) ibid. 
Who may bring an action in his 
own name ibid. 
Plaintiff's attorney ſhovld before 
af gument be ſitisfied with the 
ſufficiency of the bail ibid. 
How o apply tor alignment of the 


When bond is regularly aſſign 


bond in town ibid 
How nn the country 166 
Action thereon ibid. 


Attorney waives his privilege by 
entering into a bail-bond 1614. 
After an exception to bail, new 
bail were aided, but did not 
juſtify. Plaintiff took aſſipn- 
ment of the bond, without ex- 
ception to the added bail, and 
held well ibid. 
If plaintiff does not declare before 
the og day of the third term 
inclufive, he cannot take the 


bond ibid. 


| 
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Terms on which the court will flay 
proceedings after bond taken, and 
put in ſuit Page 167 

If the delay happen by negle&t of 
the plaintiff's proceeding, and 
the defendant die, all proceed- 
ings will be ſet aſide ibid, 

The deferdant cannot plead in 
abatement after tay on bond 

; a ibid, 

If the plaintiff hath delayed him- 
ſelf in proceeding to trial, the 
court will ftay proceedings on 
the bond | ibid, 

Bail cannot be permitted to pay, 
without paying tie colts againſt 
the principal, when they apply 
to ſtav proceedings 1 bid. 

Defendant in the original action 
dying, before plaintiff could 
have judgment againit bim in 
the original action (although 
the bond was aſſigned), yet court 
ordered the proceedings to ſtay 

| 108 

If plain'iff has loſt a trial, bail to 

ſtand as a lecurnty 167 

Acton on a bail-bond muſt be 
brought in the ſame court where 
the proceſs iſſued 166 
Declaration agaialt che principal on 
a bail bond 215 
The like againſt the bail 218 


Bankrupt. 


Cannot be arreſted for forty-two 
days, if not in cuſtody before 
commiſſion ſued out 116 

Bankrupts impriſoned after certifi- 
cate allowed, how to be dil- 
charged „5 

If the commiſſion appears fraudu- 
lent, the court will not diſcharge 
him . 517 

Cannot be diſcharged from an ex- 
tent | ibid. 

A bank« 


1 


A bankrupt in cuſtody, on an at- 

tachment for the non- perform- 
' ance of an award, diſcharged on 

kaving his certificate Page 517 
A bankrapt may be diſcharged 
from a judgment given after his 

bankruptcy, for a debt due be- 
fore ibid. 
If a bankrupt is in cuſtody at the 
fait of a creditor, who has proved 


his debt, he may petition for | 


plaintiff to elect i bid. 
Petition ibid. 
How to procced upon the petition 


| 
If certificate is obtained before the 
bail are fixid, the bail are di/- 
charged'; 1t they are fixed, before 
certificate obtained, they are 
liable 11d. 
Certificate will not diſcharge a 
| bankropt on an action on bail 
bond ibid 
Deb: and coſts paid for a bankrup:; 
on a promiſe of indemnity is not 
covered by the commiſſion, ſame 
not being paid till after the 
bankruptcy 2c 
Bankrupt going beyond ſea, reful- 
ing to affilt his creditors to get in 
his debts, not intitled to be dif- 
charged under the inſolvent act 
| ibid. 
Creditor is intitled to prove his coſts 
after verdit under commiſſion, 
though judgment not ſigned til 
after commiſſion iſſued ibid. 
Defendant producing his certificate, 
diſcharged on a common appear- 
ance, the bond being forfeites 
before commiſſion iſſued 7614. 
When bankrupt not diſcharged on 
a bz] of exchange 21 
Where there is an act of bank- 
_ ruptcy, between becoming bail 
in error and affirmance, no diſ- 
charge 520 
If an annuity bond is forfeited be- 


— 
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fore the bankruptcy, it hould be 
valued and proved u er the 
commiſſion, If torſe ted after, 
it cannot Page 521 
A bill drawn on and accepted by 
A. but not due, nor paid, till 
after drawer was decl ::ed banks 
rupt, the defendant not diſ- 
charged by ceiluhcate ibid. 


Bar, Vide Special Pleas 272 
Baran and Feme. 


If proceſs be againſt baron and 
ſeme, ſervice on the huſband is 
ſuſticient for both; and if the 
huſband does. not appear for 
himſe'f and wite, plaintiff may 
for them 145 

If the wife be arreſted on proceſs 
againſt the huſband and her, ſhe 
ſhall be diſcharged 178 

But the .marriage muſt be clearly 
made out ibid. 

If both arreted together, it 1s 
ſaid, ſhe ſhall! not be diſcharged 

ibid, 

Court will not diſcharge the feme 
on a co mon appearance, unleſs 
coverture be notorious ibid, 

The huſband abſconded ard could 
not be taken, but the wife ar- 
reſted on meſne proceſs, and a 
common appearance ordere1 : 
The reaſon 1s, if the wife was to 
be held to bail, it would be in 
the power of the huſband to ſet 
up a ſham action againſt her, and 
keep her in continual impriſon- 
ment; otherwiſe, if the huſband 
and wife be both taken, 1n that 
caſe, both ſhall! be held till bail be 
given for both, lhe reaſon is, 
that otherwiſe a woman might 
marry a priſoner, and thereby 
being free from impriſonment 
herſelf, defraud her creditors, 

8 1 4 Barn, 


1 
Barnes 67. But ſee Str, 1272. 


omitted in the work. 
If the huſband be aireited and not 
the wife, hc 1)! put in bail for 
both. Salk. 1 19» 


Cinque Ports, 


Directions to the Cinque Ports 


Page 142 
Capias to Dover ibid. 
Præcipe for ditto ibid, 


Circuit, 


The courts of aflize and ai, prius 

98 
The judges to go the circuit twice 
a year 9 
When tney came into uſe isi. 
Any man may be a juſtice of oper 
and terminer, and general gao! 
delivery _ 
The judges fic by virtue of five ſe- 
veral commiſhons ibid. 
The definition of the word 21½ 
rins 100 
The ſeveral counties in England are 
divided in fix circuits #bzd, 
The circuits and towns where the 
aſſizes are held ibid. 
The ſeveral officers belonging to 
| the circuit ibid. 
'The buſineſs of ſheriff and coroner 
ibid, 

Names of the clerks of aſſize 101 
Cities and towns having a ſheriff or 


ſheriffs 143 


Cognovit Actionem. 


The form of a cegnovit in caſe 358 
The like in debt 


359 
How to ſign the judgment ibid. 
Warraut : 368 


N D 


| 


| 


X. 


E 
Judgment by cogzowit actionem in 
caſe | Page 371 


The like againſt an adminittrator 
in deht 372 
The like in caſe ibid, 


Compounding Aions, 


No informer ſhall compound with 
the defendant, but by leave of 
the court 578 

But this act does not extend to 
penalties given to the party 
grieved 579 

Leave to compound denied, where 
there was no conſent ibid. 

Leave given io the ſtatute of gam- 
in ibid, 

Leave given on the ſtamp act 7bid, 


9 | Leave given on the ſtatute of uſury 


ibid. 

On compounding a penal action, 
the king's part to be paid firſt 
80 

On a bona fide, but not on a = 
luſive compoſition, the plaintiff 
may allo be allowed a reaſonable 
ſum for his colts ibid, 
How to move to compound ibid. 


* 


Confeſſion. See C ognovit, 358 


Concilium. Vide Demurrer, 284 


Conſolidating of Actions. 
How to conſolidate 77 
ln term ibid. 
In vacation 568 


How to proceed againſt the others 
after verdict of the one ibid. 
Continuancet. 


By vic. non miſit, breve of the 
venire 


| 
; 
a 
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wenire Page 347 
Tre like continuance on the roll 
after verdict and final g 
ibid. 


- Coroner, 


If the ſheriffs are parties to the ſuit, 
then the venire muſt be awarded 
to the coroner 297 

If there is an attachment againſt the 
ſheriff in office, it mult be di 
reed to the coroner 171 

But if againſt the late ſheriffs, it may 
be direcied tothe preſent ſheriffs, 

to attach them, &c. 172 

His fee for attaching ſheriff 1 


Corporations, 


Corporations aggregate, how to be 
ſued 
They cannot be outlawed or at 


tacbed ibid. | 


A capias or exigent do not go ibid. 

It they ſue, muſt ſue by iis name of 
incorporation, by original writ, 
and by attorney appointed under 
ſeal ibid. 

Though in ejeAment it need not be 
ſo, tor by confeſſing leaſe, entry, 
and ouſter; the deed is admitted 
Carth, 390. 


Cats. 
May have a rule to be preſent at 
taxing | 335 
Afﬀidavit of increaſed coſts 336 
The like for net going to trial 305 
Court of Common Pleas, 


By Saxon conſtitution there was 


„ - 


but one ſuperior court Page 1 
The authority and juriſdiction of 
this court 


It is not removeable from Veſtmin- 


ter 7614. 
It is ſtyled the lock and key of the 
common law ibid. 


In this court real actions, as well as 
perſonal, may be tried 61d. 
This court, without any writ, may 
upon a ſuggeſtion grant prohi- 
bitions to keep temporal, as well 
as eccleſiaſtical courts, within their 
bounds and juriſdictions, without 
any original or plea depending 
ibid. 
Actions in inferior courts may be 
removed here 
in term, it may award a habeas cor- 
pus for any perſon committed 
for treaſon or felony ibid. 
Juriſdiction is general, and none 
ſhall have writs of treſpaſs, unleſs 
he ſwear that the goods taken 
were worth 40s. ibid. 
Cannot hold plea under 40s. ibid. 
No more coſts than damages unleſs 


you recover 40s. 5 
The ſtyle of the court ibid. 
Debt lies here on a judgment for 

16s. given for coſts ibid. 


The authority of this court is found- 
ed on an original writ ibid, 

Unleſs the party is privileged, then 
on a writ of privilege 


It holds plea by bill againſt officers 


of the court ibid. 
Alſo againſt peers and members 
ibid. 
Hiſtory of the proceedings in this 
court 31 
Of tne original writ ibid. 


The ſecurity found thereon, and 
why 32 


Sheriffs ſummons on it ibid, 


How the court proceeded if defend- 
ant appeared ibid. 


If 


7 


If he did not appear, how the pro- 


cefs was Page 3 
How th-y proceed on a writ of 
guare clau/um fregit, to get the 
detendant into c urt 33 
The prefent mode of proceſs 34 
How the ac glian was introduced 


| 35 
Aprearance of the defendant 34 
It not, plaintiff may wo. do it for 


him ibid 
Bail bond 35 
Bail above 26 
R-cognizance | ibid, 
Ba'l in the country how anthorized 

to be taken Se, 
Exception ; ibid. 
Aſſienment of the bail bend 37 
Declaration ibid. 
Venue 38 
Nonpros 39 
Im paflance 40 
Defence . ibid. 
Pleas in abatement 41 
General iſſues | 43 


Payment of money into court 44 


Satt oif : 45 
Special pleas ibid 
Jeft-fication 4t 
Statute of limitations ibid. 
Ffloppel, what | ibid. 
The condition and qualities cf + 

plea 7 


Rule in pleading 48 
When to plead ſpecially 40 
Replication ibid 
Departure ibid, 
Traverfe 50 
When neceſſary 57 
There cannot be traverſe up 

traverte | ibid, 
It mult be taken to fome material 

point alledged ibid. 


When replication may confeſs and 
avoid the plea and traverſe 

7 ibid. 

Of giving colour, and its end 2014. 


| 


— 


3 

Rejoinder Page 8 2 
Departure in pleading ibid, 
Novel aflignment_ 53 
Doplicity to be avoided ibid, 
Proteſtation, the ule of ibid, 
Wanen neceſlac v | 54 
(Tue, when parties are at ibid. 
Jemurrer 9 8 
Form of 66 
Continuance of the parties when 
neceflary ibid. 
How demurrers are brought on to 

be argued 
Confilium and judgment in debt, 
and caſe * ibid, 
Ot the plea puis darrein continuance 
8 
Verire and ha. corpora bY 
When made returnable ibid, 
Record 60 
Voſtea 61 
Special verdict ibid. 
Special caſe ibid. 
Arreſt of judgment 62 


New trial .s of antient date 63 
The grounds for it 
Che grounds to arreſt the judgment 


ibid. 
When motion to be made ibid. 
Trial by record 65 
[nter|-cutory judgment 67 
Final judgment 68 
Judita guærela ſeldom uſed 69 
Fxecutions, the ſeveral forts 70 
datistaction f 71 

Officers of Cuſtoms. 


All the regulations in the act 
touching actions o be brought 
againſt exciſe officers, and others, 
extended to officers of the cuf- 


toms 600 
Limitations of actions 601 
Jeneral iſlue ibid. 
Notice ibid. 

Declara- 


5 


Declaration. 


What it is to ſet forth Page 37 
Unneceflary length to be avuided 


| 178 
How to declare in covenant 174 | 
<lander ibid. 
General ſtatutes ibid 
Upon judgments 179 


Actions are to proceed though no 
warrant filed | ibid 
How to be in groſſed, and wha! to 
charge ibid. 
Delivering or filing, when the ap 
pearance is entered for the de 
fendant ibid. 
Where plaintiff appears for the de- 
fendant, the declaration ſhall be 
leftin the office, and notice given 
thereof, and of the time of plead- 
ing given to the defendant 179 
Where the plaintiff appears for de- 
fendant, ſhall be leit in the of- 
fice, and notice given ibid. 


How declarations were formerly de- 
livered, and when he was to 


plead in town and country 180 
In what time defendant has now to 
plead on proceſs returnable the 
firſt, ſecond, or third return, ot 
the term ibid. 
Of delivering a declaration on pr -- 
ceſs returnable on any other re- 
turn 181 
When it may be delivered de bene 
eſſe ibid 
Cannot be delivered fo as to charge 
defendant with the payment, ti]! 
the appearance day of the return 
of the awrit 182 
When it may be delivered in chief 
ibid. 

In rule to plead, the four days are 
incluſive ibid, 
When the delivery of a declaration 


1 * 


is a waiver of bai) Page 182 
Defendant open delivery ut a de- 
claration, de bene M is to plead 
in four days ater tuc appearance 
day, if within twenty miles of 
London ibid, 
If the plaintiff declares different 
f-om his acæhian, he is to loſe 
his bail 183 
And iorme:'y, if he declared in any 
other county, than that in which 
the capras iſſued, it was a waiver 
of ban but now it is otherwiſe. 
ibid. 

Vide the new ru'e 139 
A declaration cannot be delivered 
ageintt one of two defendants, 
t1il both appear, or one appears, 
and the other qu lawed 183 
Declarations and notices to be de- 
livered re'ore nine ibid. 
Within what time plaintiff mult de- 


clare ibid. 
When and how to apply for further 
time I 


A declaration muft be demanded of 


the agent in town before nonpros 


ibid, 

If no rule to declare be given, 
plaintiff has to the eſſoign day of 
the third term ibid, 
[mparlance, on a declaration deli- 
vered after the effoign day of the 
ſecond term ibid, 
Of delivering a declaration by the 
bye 18; 
If an action be brought by the ba- 
ron only, and declaration deli- 
vered, he cannot deliver one by 
the bye, at the ſuit of himſelf 
and wife ibid. 


When it cannot be delivered by the 


bye ibid, 
A capias abſolute, the plaintiff may 
declare qui tam ibid. 
In a præcipe quod reddat in debt, 
the plaintiff can declare in no 
| | | Other 


1 


other ac ion but debt (except Ly 
the bye) Page 185 
If a writ be ſerved on the detzncant 
by a wrong name, and he ap- 
pears, the plaintiff may declare 
againſt him by his right name 

2 ibid. 
Declaration againſt baron and feme, 
and againſt teme only, cannot be 
conſolidated 80 
Ho to indorſe a declaration de bene 
72 | ibid, 
The like on ſervice of proceſs ibid. 
The like if delive:ied in chief 267d, 
On bailable actions, it ſeems the:e 
is no need for giving notice of 
declaration dcliveied ibid. 
But in caſe it ſnould be done, no— 
tice of ſuch declaration ae Jene 
ee f bid 
On a parol promiſe the day noi 


material 1891 
In treſpaſs, day is form ibid 
If on leaſe material ibid. 


How to indorſe en common proceſs 
de bene ejje 187 
The like where appearance i; en- 
tered according to the ſtatute 
ibid, 

Of laying the day in a declaration 
3 55 | 188 

In what caſe it is material 17d. 
If the cauſe of action ariſes in the 
term, how to lay the day 15id. 
Declaration for work done and ma- 
terials found, work and labour 
generally, goods fold and deli— 
vered, money lent, laid out, bad 
and 1eccived, and on an account 
ſtated . 189 

L eclaration for work and labour 
with horles; carts, and Carriages 
by plaintiff and his ſervants 193 
The like againſt an executrix for 
goods fold and delivered to ber 
teſtator 194 


The like for an ene goods 
ſold and delivered 


196 


X D 
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like for an adminiſtrator 
Page 198 
The like ſor the aſſignees of a bank- 
rupt, for p:emiums of inſurance, 
and work done by the bankrupt 
1 

The like on a note, drawee * 
the drawer 201 
The like, indorſee againſt the in- 
dorier, the drawer fefuſing pay- 
ment 202 
The like for drawee's partners, 
againſt the acceptor, on a bill 
of exchange 203 
The like for the indorſee's partners 
againit the acceptor, on a bill of 
exchange drawn by partners, 
payable to their own order 205 
The like by an attorney for fees 
206 
The like on a bond, obligor againſt 
the obligee 209 
The like upon a bond given to the 
wife whilſt a feme fole ibid. 
The like on bond by the aſſignees 
of a bankrupt 210 
The like at the ſuit of two execu- 
tors | 211 
The like in debt upon a judgment 
recovered ior the defendant 212 
The like upon a judgment reco- 
vered in an inferior court 213 


The 


The like on a bail- bond againſt the 
principal 21 
The like againſt one of the bail 
| | 218 
The like for an aſſault 221 
For an aſſault and falſe impriſon- 

ment 222 
The like in treſpaſs, for breaking 
and entering the plaintiff's cloſe 
with cattle, poaching and ſpoil- 
ing the earth, and breaking the 
gates 223 
Declaration may be amended after 
plea in form, without coſts, but 
in {ubiliance not 240 


Shall not add a new count after two 
| | terms 


1 


terms 
After amendment, and to plead 


de novo, a new rule mult be 
giren 249 


Demurrer. 


What is a demvrrer in law + 
They are Either general or ſpecial 
ibid. 

The form of ibid. 
Mult be ſigned by a ſerjeant 289 
After demurrer joined, the covre to 
give judgment according to right, 
without regarding form, unleſs 
ſpecially ſhewn for cauſe 285 
Exceptions, which are not to be 


regarded, unleſs ſpecially ſhewn | 


on demurrer zbid, 
| How to ingroſs and deliver it 26:4, 
How to go to argument ibid, 
If the plaintiff's attorney will not 
join, how to compel him, and 
to go to argument 286 
How plaintiff's attorney is to pro- 
ceed to an argument ibid. 
The plaintiff's attorney ſhall deli- 
ver all the demurrer books to the 
judges, and defendant to pay for 
two copies, two days before day 
of argument, or not to be heard 
28 

The books to be delivered ed 
days before argument, to the 
Judges ibid, 
Counſels names to be inſerted, 
number roll, and the day of ar- 
gument to be put on each boot 
ibid. 

If defendant demurs to the decla- 
ration, he ſhall accept notice of 
executing an inquiry on the back 
of the joinder, or where plaintiff 

is obliged to demur todefendant's 
plea, then on the back of ſuch 
demurrer 237 
If judgment be for the plaintiff, 


Page 248 


555 


E 
then how to proceed Page 287 
The like if in debt 288 
Judgment muſt be ſigned with the 
prothonotaries, before you can 
give notice of inquiry ibid. 
Demurrer to part, and iſſue as to 
the other part; demurrer is ge- 
nerally argued firſt ibid. 
But it may be either way ibid. 
It js irregular to move for a conci- 
lium beiore the paper book is 
delivered ibid. 
After an order for time to plead 
iſſuably, may demur to replica- 
tion ibid. 
No cauſe to be entered after the 
laſt day of argument, unleſs, &c. 


ibid, 
No argument the four laſt and four 
firſt days ibid. 


A general demurrer book, where 


demurrer is to the declaration 
ibid. 

Demurrer to a plea 289 
Demurrer to a replication #6: 
Joinder 296 


Continuance over, and judgment 


for the plaintiff 297 
Diſcontinuance. 
The definition of the word 575 


The plaintiff may diſcontinue his 
action, before or after declara- 
tion, upon payment of coſts 576 

How to proceed ibid, 

After demurrer joined and entered 
cannot diſcontinue without mo- 
tion ibid. 

But before declaration may by a 
treaſury rule ibid. 


Diftringas nuper Vic. Com. 
Diſtringas againſt a peer or mem- 


der 444 
The 


#7 F D 
The like on an original guare clau | 
Jum fregit Page 589 | 
Præcipe ior ditto 71614. 
Docket. 
When the rolls are © be docketed 
| 342 
How to docket them ibia. 


The form of ſeveral dockets, which 
are not made on paper as In th. 
K. B. but entered in the offi e 
ou tie docket rol! ibid. 

No judgment to aff. & lands, unleis 
docketed 345 


Ejecment. 


The invention of this action is for 
the advancement of jultice 483+ 
The plaintiff and defendant in thi 
firit inſtance, where premiſcs a”: 
tenanted, merely non inal 76za. 
Hou to proceed if ny tenant in pol- 
| ſe lion bid. 
The form of a letter of attorney to 
enter, &c. 481 
The leaſe 482 
If there be no letter cf attorney, 
how to proceed 1 
Directions tor mak ing the leaſe 20¹⁴ 
How to del ver it 484 
Livery and ſeiſin ibid. 


When this action is not maintain- | 


able ihid. 
Declaration, how it is to be in this 
caſe, and notice 485 
No afftivavit of ſealing leaſe ne- 
ceſſary ibid 
Where there is a tenant in poſſei 
__ fire, how to proceed bid 
Who declaration may be ſerved on 
$0 

How to proceed if the tenant ab- 
ſconds I bid 
In London and Middletex tenants to 
be told when they arc to appear, 


8 


and in what time the motion 59 
to be made Page 486 
Caſes relating to ſervice of eject. 
men's under particular citeum- 
ſtances _ 487 
Wha: has been deemed good ſervice 
under ſpecial circumitances i674, 
Rule granted on ſervice of C. who 
had the care of a lunatic 7#bid, 
he like rule on ſervice of the te- 
nant's daughter, tenant having 
ſecreted himſelf 488 
Service on churchwardens and over- 
ſeers, who rented a poor-houſe, 
held good ibid. 
Vhen ejzAmeat to be ſerved in 
Londen ard Miadleſex, fo as to 
have judgment ibid, 
The like in the country ibid, 
in country ejectment, and the 
notice be to appear in Ea/ter or 
Michaelmas term, motion mult 
be made in the /ame term the no- 
tice was made to appear in, or 
no rule ibid, 
When to make the notice to appear 
in town ibid, 
Io the country ibid, 
When notice to quit requiſite ibid. 
What notice to give ſo as to be 
entitled to double rent 489 
Half a yeai's notice to a tenant at 
wil! to quit 490 
When ſuch notice ought to end 
| ibid. 

Cuſtom of London ibid, 
Tenant at zIl events for a year, if 
above 40s, ibid, 
Declaration in ejectment on one de- 


miſe ibid. 
Deſcription of a room, &c. 491 
Tue like for a rectory 71614. 
vicarage 492 

—— manor ibid. 


Declaration on a double demiſe 293 


How the piemiſes are to be inſerted 


4 


| 49 
In what county to be brought * 
q 


E13 


So exact a deſciiption as in a præ- 


cipe not neceſſary Page 494 
Day of demiſe ibid, 
Ejectment on demiſe of heir 76:4, 
If the leſſor or plaintiff's title ac- 

crues 1n vacation, yet you may 

deliver declaration of the laſt 

term | 495 
Within what time to be brought ib. 
How to move for judgment 11d. 
Afndavit of the ſervice ibid 


Before whom to be ſworn 406 
It wife ſerved ibid. 
What afidavit not ſufficient 76:9. 


Motion for judgment in town when 
to be made ibid, 
If in the country ibid. 
If in the country where the aiſſzes 
are, only once a vr ibi. 
If term ends Weane/day. all Monday 
to appear in ibid 
When judgment may be ſigned 16. 
If no appearance in time, how tc 
ſign judgment ibid. 


Amending declaration 49 

Term may be enlarged ibid 
Appeirance in town, when 767d 
In the country 498 
How to appear for tenant 2657. 
Conſent ule ibid. 
H w to defend for part 49) 


Tenant: to give noticeto their land 


lords tbid 
Præcipe for appearance oo 
P ea 16:d. 


Auy perſon claiming, may be mod. 
defendant with tenant ibid 
Landlo:'d impowered to make bim- 
ſeif a detendant ibid. 
Whatthe word landlord means ber: 
OI 

Moſt add landlord to towdnd 3 — 
fend ibid. 
The e, ſon oft e judgment avant! 
the caſual cjetor, where land- 
lo:d is permitted to defend with- 
ou tenant ibid. 


#* 

The landlo:d is- to enter into the 
common rule by conſent, and is 
to be conſidered in all reſpects as 
tenant in poll: flion Page 301 

if landlord is made detendant 
plaintiF muſt prove the defend- 
ant's tenant in, poſſeſſion 802 

How to defend for the landlord iG. 

After verdict againſt lan l rd, how 
to proceed ibid, 

The detendant may give rule to re- 
ply, but can have no coſts on 
nonpros, un oss, c. ibid. 

How to proceed atter appearance, 
and plea to trial ibid. 

ſſue ibid. 

Infant leſſor of plaintiff, if required, 
mult name a guardian for coſts 

' tbid. 

If e is ſigned by default, 
and the tenant bas not debe d 
the ejectment to his land lord, he 


may apply to ſet it aide 503 
Record ibid, 
New trial ibid, 


In cale of nonſuit for not confeſſing, 
how to proceed ibid. 
How, if verdi& for defendant ibid. 
It plaintiff be nonſuĩted on the me- 
rits, he may pay the coſts to 
which defendant he pleaſes 504 
If there be a verd ct for plainriff, he 
may have a ca /a, or fi. fa. for 
the «offs ibid, 
Execution ought to be taken out 
according to what in right and 
. Jutlice, is really recovered 761. 
If there are ſeveral defendants, and 
ſ-i,e appear and contels, and 
other» do not, how the poſtea 
ought to be ind rſed ibid, 
Judgment by nihil dicit, wich a re- 


mettitur dampna ibid, 
Wit of pf: ſſi 8 5 OF 
| he e an” fi. fa. for coſts 506 


Hab. fac. poi has relation to its 
telle, though not actually ſued out 
till 
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till after the leſſor's or the plain- 
tiff's death, yet it is regular 
Page gc 

Retraxit ibid. 
Attornment of the tenants ibid. 
Writ of poſſeſſion on two ſeveral 
demiſes 507 
Proceeding on the Stat. of 4 Geo. 2. 
08 

Conſtruction as to landlord 2 
The tenant may apply to pay rent 

and colts 161 

If leſſee file bill he muſt bring mo- 
ney into court 509 
How to prepare ejectment ibid. 
Affdavit to move for jodgment 
| ibid. 

How 90 move ſor judgment 511 
If texant appears, and pleads, what 
proof requiſite zbid, 
Method of getting poſſeſſion , where 
tenant runs away a year's rent in 
arrear, and leaves the premiſe+ 
untenanted ibid, 
Of proceeding to recover by a 
mortgagee | 512 
How mortgagor may apply to ſtay 
the proceedings ibid, 


Where there are two or more mort» | 


gages, court will not compel a 
redemption of one only ibid. 
Final judgment after verdict for the 
plaintiff ibid. 
Judgment of a retraxit 513 
Proceedings in ejectment ſtaid, till 
the colts of a former one be 
id 1 
Hoo to recover meſne profits, 400 
from what time ibid, 
The proof in ſuch action ibid. 
Jury, in their giving of damages, 
are not confined to the mere 
rent 51 
If brought by the nominal plaintiff, 
the court will ſtay the proceed- 
ings till ſecurity bid. 


Tenants in common may have this 


action ibid. 


=. © 


| ſued out 


&. i 


Cannot pay money into court 
Page 515 

Action may be brought pending 
error for the meine profits, and 
plaintiff may proceed to aſcertain 
the damages ibid. 
Defendant by judge's order held to 
bail in ſuch action ibid, 
How to remove an ejectment from 


the Mayor's Court, London, ibid. 


Elegit. 


If the lands are extended, can have 
no other writ 389 
Zut if ſheriff levies goods, and re- 
turn #/4;/ on the land, a ca. a. 
may iſſue ibid. 
What ſheriff to do on an egit ibid. 
Elegit in debt ibid. 
The like in caſe ibid. 
A man may award on the roil ag 
many elegits as he pleaſes, and 
execute all, or any | 391 


But an actual writ ought to be 
ibid. 


Error. 


The nature of the writ 604 
No perſon can bring error, if he 
was not party, or privy to the 
record 605 
if a writ of error bears ze/fte before 
judgment, it is good ibid. 
t cannot be brought after twenty 
years ibid. 
If brought in C. B. it muſt be re- 


turnable in the K, B, ibid. 
Pr ecipe for the writ ibid. 
How to get writ ibid. 
And allowance ibid. 


If bail is required, it muſt be put in 
in 4 days next after _— 
2 id. 


How to put in bail ibid. 


q 


May 


„ 1 ²˙· 2 


May except in twenty days, and 
how to except Page 606 
Court will not give time to perfect 
bank. >. | ibid, 
What notice of juſtification is requ'- 
ſite bid, 
Notice of juſtifying bail ibid. 
If rule for better bail be ſerved in 
Vacation, muſt juſtify before a 


judge zbid. 
How to juſtify 607 
Rule to tranſcribe — 41d. 
How plaintiff*s attorney in error is 
to proceed ibid 


A laudable thing in Mr. Hough te 
. expedite the tranſcript ibid. 
How defendant's attorney in erro: 
is to proceed, when his origina. 
is not procured in time to obtain 
it , ibid. 
Petition for original 608 
If the want of an original i is aſſign- 
ed for error, and it appears all 
the proceedings are of the ſame 


term wherein the original is re- 


turnable, ſuch an original war- 
rants theſe proceedings, let it b- 
of any return of the ſame term; 
but an original of the term 
wherein the final judgment was 
given will not warrant it, if there 
have been proceedings in the 
term before entred 609 
Maſter of the rolls will not graut 


an original, but upon payment of 


colts ; therefore you mult tender 


them, ibid, 
It plaintiff®s attorney tranſcribes, 
how to proceed on ibid, 


When defendant's attorney is to- 
proceed to get errors alligned 


ſei. fa. ibid. 
Wih whom to be ſigned and 


ſealed 610 


Os return to gire rule for judo 
ment "they. 

If no afliznment of errors, may ſiga 
a non pros ibid. 


| 


In what caſes bail is required in 
error Page 611 
What ſum to be bound in 2614. 
Bail not requiſite upon a judgment 
ſouaded on a prior judgment 
ibid. 
No execution to be ſtayed upon any 
writ of error alter verdict, unleſs 
bat... ibid. 
Act does not extend to. popular 


actions | G12, 
Not to extend to any writ of error. 


brought by executor or admini= 
{trator 
Bail in error in dower and eject- 
ment | ibid. 
Ought to be in the value of two 
years rent 613 
Cannot be put in before a com- 
miſſioner | ibid. 
Plaintiff did not put in bail on 
er or, the plaintiff below not 
having taxed colts, he might 
have compelled him to do it, 
by applying to ſtay the execu- 


tion ibid, 
On an amended writ of error, new 
bail mult be given ibid, 


Execuiors, where the judgment is 
de bonis propriis, muſt put in 
bail ibid. 

In error after verdict on a ſci. fa. 
againſt bail, there muſt be b ul 

ibid, 

In error on judgment in debt on 
bond, bail bound in the ſum re- 
covered, it being double the ſum 
due ibid. 

Bonds that require hail 614 

Bonds that require no bail ibid. 


' Writ of error to be forthwith 


brought to the clerk of the er- 
rors, or no ſtay of execution 


ibid. 
Bail to be perfected in four days af- 
ter exception ibid. 


Defendant in error may take out 
execution, if bail is not put ing 
TY | without 
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without a certificate from the 


Clerk of the errors 


Page 615 


Executor may revive judgment 


pending error 


ibid, 


Bail ſhall be given in debt upon the 
judgment againſt the principal, 
tho? a writ of error brought, if 
no bail in the original action 

Præcipe for original in caſe to war- 


rant the judgment 


ibid. 


in debt 2d. 


Original to be beſpoke before the 
eſſoign day of the ſucceeding 


term 


Escape Warrant, 


617 


If priſoner be taken on an eſcape 
warrant to be declared againſt in 


two terms 


Effoign, 


528 


The firſt return of every term is 
properly the firſt day of every 
term, and thereon the court fits 


to take eſſoigns 


Exciſe, 


103 


From 1ſt of Auguſt 1783, officers 
not to be ſued for executing 
their office until after a month”; 


notice 
Particulars of notice 


595 


— — in debt againſt 
an executor | 616 
— in covenant 
ibid, 

Fines on ori zinals ibid. 
Precipe in account tbid. 
If a bailiff ibid. 
If bailiff and receiver ibid, 
detinue ibid. 

— — annuity ibid, 


ibid. | Need not have fifteen days.between 


> #8 £4 


Officers may tender amends P. 59g 
lf ſufficient verdict for defendant - 
| ibid, 
No evidence of the cauſe of action 

to be produced (except what is 

contained in the notice) 1614. 
Defendant may pay money into 


court ibid. 
Limitation of the action 600 
Plead general iſſue ibid, 
FVide Cuſtoms. 
Executions, 


Of the ſeveral forts of executions in 
real and perſonal actions 70 


How to be ingroſſed 376 
How to be levied when in debt 

ibid, 
The like in caſe ibid, 


Cannot be two at fame time 761d, 
An elegit may be had after . fa. 


Executions to be ſued within a year 


and day ibid, 
If raken out and returned, may 
ſue out execution after year and 
day ibid, 
Ca. ſa. in debt ibid. 
in caſe ibid. 

in covenant 378 

— ejedment ibid. 
—— treſpaſs and aſſault 7614. 
— — replevin ibid, 
treſpaſs ibid. 

— for words ibid. 

For the defendant 79 
On a nonſuit ibid. 
Ca. ſa. in a penal action ibid. 


For an adminiſtrator in caſe ibid. 
After a ci. fa. 380 
How to ſue out a teſfatum, and 

when requiſite zbid, 
Teft. ca. /a. ibid. 
Fieri facias, how to be ſued out bid. 


teſte 


£ #F 8 #0 


tefle and return (unleſs againſt 
bail or in outlawry) Page 38 
How to teſte executions ibid, 
Tune goods bound from delivery of 


How to ſue out a ſecond execytion, 

if the firſt levies oaly a part ibid. 
A fraudulent f. fa. executed, a 
F. fu. at the ſuit of another to be 


preterred ibid. | 


Sheriff who begun the execution, 
ſhall end it ibid 
When neceſſary to have a vendi- 
tioni exponas ibid 
Fi. fa. againſt one partner, ſheriff 
may take the goods of both, and 
the vendee ſhall have a moiety in 


common ibid. 
Ifa man die in execution, may have 
a fi. fa. or elegit ibid, 


Execution does not abate by plain- 
tiff's death, but ſheriff may ſell 


| 382 

When landlord intitled ibid. 
Fi. fa. in caſe ibid, 
The like in debt ibid. 
After a /ci, fa. 383 
The like in aſſault ibid 
—— Covenant ibid. 

— ejectment ibid. 


Teftatum fi. fu. in caſe ibid 


Non omittas f. fa. 384 
Fi. fa. for the reſidue, in debt ibid. 
76%. fi. fa. into Durham in caſe 
ibid. 

Fi fa. de bonis ecclefrafticis 385 
Fi, fa. againſt an executor, where 
he confeſſes the debt of the teſta- 
tor 386 
Fi. fa, againſt an adminiſtratrix in 
debt ibid. 
The like againſt an executor 387 
Fi. fa. for defendants coſts in caſe 


| ibid. | 
Fi. fa. for coſts on a nonſuit 388 
VLenditioni exponas ibid. 
Eligit in debt 389 


— debt 1614 


The like in caſe Page 389 
Iheriff 's duty ibid, 
May awa'd as many elegits on the 
roll as you pleaſe, and execute 
all or aoy | 391 
Proof neceſſary to ſupport an eject- 
ment on an egit ibid, 
Sheriff does not put plaintiff in poſ- 
ſeſſion 389 


Executor. 


Executor or adminiſtrator pays coſts 
in all caſes where he is defends 
ant, So when he 1s defendant, 
and judgment is given for him, 
he all have his coſt. P/ow. 
183. Cro. Elix. 503. Bull. niff 
prius, 325. 

How to proceed againſt executors 
to obtain a judgment de Bonis 
propriis. Vide my Juftr, Cler. 
K. B.; and when they are to 
pay no coſts z with uſetul notes 
thereon 269 

judgment of aſſets in futuro, upon 
a plea of plene adminiſtravit præ - 


ter | 373 
Exigent. Vide Outlawry. 


Feigned I fue. 


Theſe are generally granted by the 
court of Chancery or Exchequer, 
on the equity fide, to try im- 
portant facts 576 

Che nature of the declaration 57 

How to proceed ibid. 


The court of Chancery, alſo, upon 


How to proceed to bring it on 
ibid. 


Fieri faciar. Vide Execution. 
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Fines. 


Fines payable to the king on ori 
ginal writs Page 616 


General 1/ues, 


What purpoſe calculated for 268 
Need not be figned by aſerijeant 269 
General iſſue of zen aſſumpſit ibid. 
Non eft fadtum to an action on 

bond ibid. 


To an action on an indenture 76d. 


Nil debet ibid. 
The like to a gui tam action ibid. 
Non aſſum pſit bs an executor 1674 


To an action in detinue for a leaſe 

| 270 
Not guilty in treſpaſs ibid 
| — in treſpaſs and aſjauir 


ibid 
in caſe | ibid. 
Non aſſumpfit, and a ſet-off ibid. 


Ihe like notice on a judgment in 


. the K. B, 271 


Habeas Corpora Furatorum 326 


Habeas Corpora. 


Of the writ of ha, corp. ad ſubji- 
ciend. 545 
The great delays originally mace in 
granting the writ, and making 
return ibid. 
This oppreſſion gave birth to the 
famous ha. corp. act 545 
An attachment lies for not obeying 
it ibid. 
How to proceed to remove the body 
from a gaol to the Flet or 
from a ſpunging houſe ibid. 
Formerly the writ could not be 


F 22088» © 

returnable immediately, but now 

ma Page 
How wb remove body, on 2 K. . 
proceſs, to the Fleet ibid, 
If he is in an inferior juriſdiction, 
on procefs from that court 548 
[f in cuſtody, and in a ſpunging- 
houſe, on proceſs iſſued out of 
this court ibid, 
How to ſue out ha, corp, ibid, 
Ha. corp. to the ſheriffs of London 
ibid. 
Any judge may commit, though 
directed to the Chief juſtice 549 
How to proceed after return got 
from the ſheriff ibid. 
Fees due to the ſheriff on return 


ibid, 
Ditto Palace-court ibid, 
Fees in the country ibid, 


Defendant in cuſtody, not to be diſ- 
charged till bail perfſected t#bid. 
No ſuit to be removed from an in- 
ferior court, unleſs writ be deli- 
vered before iſſue or demurrer 
joined 50 
A ſuit once remanded, ſhall never 
after be removed ibid, 
No cauſe to be ren oved, if debt or 
damages laid in the declaration 
do not amount to c/, ibid. 
Not to be allowed after one of the 
jurors ſworn ibid. 
No cauſe under 10. to be removed 
into a ſuperior court, unleſs bail 
be given for the debt, Ge. ibid. 
If judgment be obtained in the jn- 
ferior court, and the defendant 
cannot be tound, how to proceed 
ibid. 

Upon what condition execution 
ſhall be ſtayed upon any writ of 
error, &c. for reverſing judgment 
given in an inferior court, where 
the damages are under 1c4, 551 
Ha. corp. to remove the cauſe 552 
How to proceed before allowance 


by 


VVV 


by the judge below Page 552 
How to proceed after allowance 


ibid 
Hint for the benefit of this court 
553 
How to proceed on the part of the 
defendant ibid. 
Bail- piece ibid. 
Recognizance of bail, where debt | 
above 10ʃ0. ." Tos 
If under 10/, ibid. 
When bail is put in, how to pro- 
ceed ibid 
Notice of bail ibid 


If plaintiff does not like the bai 
put in, how to proceed 1614 
Rule for better bail muſt be ſerve. 
in twenty days after it's put ir 


| | 555 
Notice of juſlification ibid. 
Two days neceſſary ibid. 
How to juſtify ibid. 


If added, and to juſtify, to purſue 
the rule of M. 20 Geo. 3. ibid. 
Rules concerning bail on ha. corp. 
ibid. 

When intitled to a procedendo for 
want of bail being put in 556 
When for want of juſtifying 1614 
Bail taken on a habeas corpus to be 
filed within four days after twen- 
ty days g ibid. 
Bail taken of perſons in cuſtody, the 
judge's clerk to deliver the bail 
to the prothonotary i bid. 
If there are more cauſes than one 
returned, bail in that caſe muſt 
be put in for the whole 1614. 
Cannot a0 pros ibid. 
How to declare, and within what 
time ibid. 
The declaration 557 
It the cauſe be removed out of the 
courts of Canterbury, Sc. where 
the venue is to be laid ibid, 
When to plead ibid. 
Defendant was arreſted, and betore 
removal of the plaint married, 


and afterwards pleaded cover- 
ture Page 557 
Cannot remove the cauſe, if brought 
againſt a feme ole trader ibid, 
The court will not enter into a bye 
law [except in London), in order 
to grant a procedendo. 558 
If an action be brought againſt two 
partners, and one brings a habeas 
corpus, the plaintiff ſhall have a 
procedendo ibid. 
If the action be in the courts of 
London in debt, and the cauſe 
is removed after an attachment 
diſſolved, how to proceed if the 
action cannot be maintained in 
the ſuperior courts wbid. 
How to ſurrender in caſe of bail 


39 


5 
How to apply for a procedendo, 1 
the action be in debt in the court 
below, and you cannot declare in 
the-court above in debt 558 
Procedendo ibid, 
Dire&tions to inferior courts 5 59 
The uſe of the writs of ha. corp, 
ad teftificand. and ha. corp. ad 


ſatisfaciendum 562 

Ha. cor. ad ſatisfaciend. in caſe 

ibid, 

— — in debt 

ibid, 

How to charge a priſoner in execu- 

tion in the fleet 526 
Hunadredors. 


Proceedings againſt them upon the 
ſtatute of hue and cry 591 
Before action b:ougbt, bond mult 
be given before the ſheriff to 
high coaſtable for colts, 8 Geo. 
2. c. 16 592 
The neceſſary part that the original 
writ ought to ſt te 591 
High conſtable to be ſerved with 
proceſs, who 'is to give public 
notice 
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notice the next market dy. 6c. 
Page 592 


High conſtable to appear ibid. 


The declaration need not recite the | 


original at large, but only the 
nature of the action. R. M 
1654. J. 16. ibid. 
Whe.e venue ig to be 593 
If judgment be given againſt the 
hundred, the ſheriff to ſhew the 
writ f execution to two juſtices, 
who are to tax and levy the 
charges | | ibid. 
The money to be paid within ten 
days after coliection ibid. 
How conſtable 10 be reimburſed 


394 
Imparlance. 


The meaning of the word 40 
If the writ be returnable the laſt 
return of the term, defendant en- 
titled to an imparlance 234 
If of any other return, and plaintiff 
does not declare four days before 
the end of the term, he is intitled 
to an imparlance 236 
If writ be returnable in Michaelmas 

term, and plaintiff does not de 
liver or file his declaration before 
the /oign day of Hilary, detend- 
ant is entitled to an imparlance 
ibid, 

When inticled to a ſpecial impar- 
lance ibid. 
There cannot be anv neceſſity. for a 
ſpecial imparlance, as the. plea 
may be inti:Jed of the ſame term 
the declaration 1s of 237 
Imparlau ce upon particular circum - 
ſtances are diſcretionary in the 
court 230 


Infants. 


An irfant hy the common law 4-2 
Ditto by the civil 'aw 
| 4 | 


iid. 


* 


In what caſes he is liable, and in 
what caſes not Page 472 
f warrant of attorney be given by 
an infant and another, court will 
order the name of the infant to be 
ſtrock out 473 
How to proſecute for an infant z6-d, 
How it joined with others #bid, 
If an infant appears by attorney, it 
is error ibid. 
If an attorney undertakes to appear 
for an infant, he muſt do it by 
guardian ibid. 
If infant does not appear by guar- 
dian, how to proceed ibid. 
If an infant be ſerved with proceſs, 
the court will make him appear 
by guardian ibid. 
How plaintiff is to apply ibid. 
An infant, if ſhe lives with her pa- 
rents, cannot bind herſelf to a 
ſtranger for neceſſaries ibid. 
Before declaration a guardian muſt 
be appointed ibid, 
Petition to aſſign a guardian to pro- 


ſecute ibid. 
Affidavit 75 
How to get it completed tid 
he form of the declaration 161d. 
Venire and ha corp. 476 


Petition to aſſign a guardian to de- 


fend ibid, 
How to get it completed 77 
Plea of infancy per guardian ibid. 


If infant appears and pleads by at- 


torney, and plaintiff finds it ont, 
how to proceed ibid. 
If he does not appear by guardian, 
how plaintiff is to proceed 7bid. 
infant plaintiff not liable to coſts, - 
but prochein amy is ibid, 


But infant defendant is, although 


he names a guardian 


ibid. 


Inquiry, 


A eee jadement, if de- 
fendant 


p 


defendant lives within forty miles 
of London, and the venus laid 
there (8 days excluſive), muſt be 
given of executing inquiry, of 
the day delivered Page 352 
If above forty miles, and wenue in 
London or Middleſex, then four- 
teen days ibid, 
If in the country, and wenue there, 
ten days at leaſt ibid, 


And if there have been no proceed- 


ings for twelve months, a term's 
notice, which muſt be given be- 
fore the eſſoign day ibid. 
Where the plaintiff concludes ad 
patriam and gives notice of 
trial on back of pleadings, de- 
fendant obliged to accept notice 
of enquiry from the time notice 
of trial was given; but in this 
caſe, notice of the day, hour, and 
place ſhould be given ibid, 
If defendant demur to declaration, 
he ſhall accept of notice of in- 
quiry on the back of the joinder, 
or where the plaintiff 1; obliged 
to demur to defendant's plea, 
then on the back of ſuch demur- 
rer ibid, 
Upon an iſſue of nul tiel record, no- 
tice may be given of executing 
inquiry on the book delivered 
353 

Notice of enquiry given to a de- 
fendant when his attorney is 
known, not good, if not known, 

is good ibid. 
If the plaintiff enter an appearance 
according to the ſtatute, and ſign 
judgment, he may give notice of 
inquiry, by leaving ſame at de- 
fendant's laſt place of abode 

| | ibid, 

If a writ of inquiry be ſet aſide, a 
new one muſt be ingroſſed ibid. 
Court will not ſet aſide an inquiry, 
for irregularity in notice, if de- 
fendant makes a defence 351 


After defence made on enquiry, no 


advantage can be taken of a miſ- 
take in the declaration Page 351 
If plaintiff becomes a bankrupt, the 
inquiry may be executed in his 
own name ibid. 
Notice of inquiry for London 353 
— = Middleſex 354 

— country 7bid, 
Notice to be confined to two hours 
ibid. 
Countermand two days excluſive if 
in town, and within forty miles, 
ſix days, above ibid. 
Continuance two days notice, but 
cannot more than once in a term 


| ibid. 
Notice of continuance ibid. 
Notice of countermand ibid, 


Defendant may have coſts for not 
executing inquiry in the ſame 
manner as for not going to trial 

ibid. 

Notice in the country of inquiry 
held not to be good, but muſt be 


to the agent 355 
Irregularity of notice cured by 
making a defence ibid. 
Writ of inquiry ibid, 


Notice ſhould be confined to two 
hours, and muſt be certain as to 
place, and in a joint action to be 

iven to both defendants 354 

Subpana 6 

When inquiry is returnable, how to 
proceed 3 $7 

Defendant may have a rule to 
preſent at taxing colts ibid. 


Inquiry before Chief Juſtice. 


How to apply 360 
Notice to be given ibid. 
Affidavit to apply 361 
Rule to ſhew cauſe 362 
Affidavit of ſervice ibid. 
The notice 363 
ia. - 7 Evidence 
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Eyidence on an enquiry Page 363 
Inquiry * an attorney ' 436 


 Inſelvent Debtors. 


A debtor charged in execution for 


a ſum not exceeding 100/. may | 


apply to the court to be dil- 
charged 539 
And may petition and give notice 
fourteen days betore the end of 

| the firll term next after ſuch pri- 
ſoner ſhall be charged in execu- 
tion 540 
Affidavit of ſuch notice fo delivered 
to be made, and delivered with 
petition, upon which a rule s 
be made for him to be brough! 

v ibid, 
Creditor diſþelieving oath, priſon: r 
to be remanded ibid. 
The like ſteps if priſoner be charge 


ed in the country 541 
The notice ibid. 
Schedule 542 
Petition zbid. 
Aſſidavit iid, 
How to proceed 544 


Cannot bring up a a more 
than twice ibid. 
Plaintiff's attorney cannot ſign 2 
note for his groats ibid. 
Objections to the ſchedule in point 
of form, to be made the fill 
time ibid. 


Interrogatories, 


How to apply to examine a witneſs 
in term time upon interrogato 


ries 331 
How in vacation 332 
If the cauſe of action ariſes in In- 

dia ibid 
After rule made how to proceed 

ibid. 


. 


The form of interrogato ies on be. 
half of plaintiff Page 332 
The like on behalf of defendant 
3333 
If the witneſs does not go after be- 
ing examined, and trial comes 
on, his depoſition ſhall not be 
read ibid. 
Affidavit to grqund a motion for the 
witneſs to be examined 334 


1Jae. 


In what caſes an iſſue may be made 
up, without a rule to rejoin 291 
In what not ibid, 
What is a good acceptance of the 
iſſue delivered, and waiver of a 
demurrer to the plaintiff's repli- 
cation 292 
How to make up the iſſue and the 
plaintiff's charge to W 
id. 
Defendant's attorney to pay for the 
iſſue, and alſo for entring ap- 
pearance according to the ſta- 
toute ibid. 
If a priſoner pleads in perſon, he 1s 
not io pay for the iſſue, aliter if 
he pleads by attorney 293 
In country cauſes, iſſue to be deli. 
vered in town ibid. 
If even agreed to be delivered to 
the country attorney, and has 
been afterwards tendered to the 
agent in town, and not paid for 
by him, judgment was held re- 
ular ibid, 
But where pleaded by the country 
attorney, and if not paid for by 
lun. judgment may be ſig ned 
ibid. 
Attorney to enter warrant on record 
ibid. 
When warrants of attorney are to 
be filed i ibid. 
Defendant's attorney, on receipt of 
iſſue, 


ä 


iſſue, to pay for filing warrant 
Page 293 

Plaintiff to file his the term ne de- 
clares, and defendant the term 
he appears, but now let alone 
till iſſue entred or judgment 714, 
If attorney 1s not to be found, the 

iſſue may be left 1a the office 

294 
How the practice of this court is, 10 
make up the iſſue ibid 
Iſſue by original ibid 
Iſſue where there are ſpecial piead- 
ings ; ibid 
Where there are two or more iſſucs, 
how to make up the iſſue 295 
How to make up iſſue where the 
defendants plead ſeparately ibid. 
How againtt wo defendants, and 
the one lets Judgment go by de 


fault 161 
The jurors are to come from he 

proper county 296 
Iſſue in a county palatine 7bid 
Welſh iſſue 297 


If there has been a plea in abate 

ment, and a re/pondeas ouſter a- 

wWarded, how to make up the 
iſſue ibid, 
How when the ſheriff 1s a party 
ibid 

All iſſues are to be entred of the 


term they are joined ibid. 
| When rule may be given to enter 
in town 298 
How to get time to enter 12614 
How to enter, to prevent a #onpros 
ibid, 

Warrant of attorney for plaintiff 
ibid. 
The like for the defendant 104 


| Juages and Officers of the Court. 


Formerly the king uſed to fit in 
perſon. 


Power delegated to judges ibid. 


| 


Formerly their commiſſions werg 
durante bene placito, af erwards 
guamaiu Je bene g:ſſerint. naw 
during their good behaviour, 
notwithſtanding any cemiſe of 
the crown Page 72 


New rule reipecting their office 


ibid, 

What writs they are to make out 
8 
To take ſpecial bails * 
Clerk of the warrants ibid. 
— eſſoigns ibid. 
— juries ibid. 


— return office, and of= 
hce for inrolment of writs for 


fines 20 
Clerk of the king's ſilver ibid, 
Chirograph ibid, 
Exigenter 81 
Super ſedeas ibid. 

1gtlawries ibid, 
Scal office ibid, 
Clerk of the errors 82 
Judge's clerks ibid, 
Attociate ibid, 
Marſhall ibid, 
Cryes 5 ibid, 
roclamator 83 
Court «eeper ibid. 
Porter | ibid. 
Warden of the fleet ibid, 
Clerk 


Salaries, and how payable 73 
The preſent judges 74 
The oath ibid. 
Officers of the court, wiz. cu/los 
brevium ibid. 
Prothonotaries ibid, - 
Attendance that they give 75 
Secondaries ibid, 
Their duty ibid, 
C erk of the judgments ibid. 
— — dockets ibid. 
— ec 76 
Clerk of the treaſury ibid, 
——arats ibid. 
Treaſury keeper ibid. 
Filacers of the ſeveral counties 77 
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Clerk of the papers to ditto 

| Page 83 
Tip! afts ibid. 
Officers of the circuit 100 


Judgment by Default. 


This judgment is ſigned in every 
caſe where damages are to be 
given, and is interlocutory 349 

How to ſign it ibid. 

It in debt it's final 350 

How to ſign it 157d. 

If the jodgment is ſigned, and 15 
irregular, motion to let it aſide 
mult be aue days before execu- 
tion of inquiry ibid, 

A regular in erlocutory judgment 
may be ſet a{.de if defendant has 
merits ibid, 

If it's ſigned irregularly, how t: 
proceed to ſet it aſide ibid. 

V/ hat the affidavit is to contain 

ibid. 

If de fendant becomes bankrupt al- 
ter the judgment 351 

After defence made on inquity, the 
defendant not allowed to take 
advantage of a miſtake in the 
declaration ibid 

Court will not ſer aſide erquity it 
an attorney attends on the part 
of the defendant ibia 


If ſet aſide, muſt be a new — 


ment after judgment is ſigned 
how to proceed ibid. 
If no proceedings for 12 months 
| ibid. 
Entry of an interlocutory judgment 
| 7 
After an interlocutory 3 
plaintiff becomes a bankrupt, the 
enquiry may be executed in his 
own name 351 


A judgment recovered is not an iſ- 
ſuable plea after an order ob- 
tainzd, and therefore plaintiff 


may ſign judgment Page 244 

That the plaiotiff was an infant, 

and ought to ſue by prochein amy 
Tudgments Final. 


Judgment by confeſſion in debt on 
bond 


371 
The like in caſe bid 
By non ſum informatus 369 


Cognovit actionem in caſe 371 
The like againſt an adminiſtrator 
in debt 
The like in caſe ibid, 
judgment of aſſets where defendant 
pleads plene adminiſtrawit præter, 
award of inquiry and final judg- 


ment „ 
Judgment on demurrer to the re- 
plication 74 


Judgment as in the caſe of a non- 
ſuit | 37 
Judgment on a replication of aul 
tiel record, on a rule given to 
produce ibid, 
Judgment after a retraxit of the 
plea 376 
Judgment by ail dicit in debt 369 


Jurata. 
Jurata for Midaliſex 319 
London 20 
aſlizes had, 


Juriſdiction of the Court. 


Has juriſdiction to try real actions, 


as well as perſonal 3 
May grant prohibitions to keep as 
well temporal as eccleſiaſtical 
courts, within their bounds #bid, 
Actions may be removed here from 
inferior courts by habeas corpus, 

Ec. | 
It's juriſdiction is general, and ex- 
tends through England ibid. 
Cannot hold plea under 40s, ibid. 
The authority is founded on an 
original 


1 


original writ out of the court of 
Chancery Page 5 
Unleſs where the party 1s privi- 
leged, then it holds plea by 
writ of attachment 
It alſo holds, plea by bill againſt 
attornies, &c. ibid. 
Alſo agaiaſt peers and members of 


parliament ibid. 
Law of England. 
What is the law of England 6 
The lex non ſcripta ibid. 
General cuſtoms what is good 7 
Particular cuſtoms _ ibid. 
Borough Engliſh ibid. 
Cuſtoms mult be reaſonable 8 
Cuſtoms muſt be certain ibid. 
They muſt be compulſory ibid. 
Conſiſtent 9 
Leges ſcriptæ, what ibid. 


Publick a& of parliament to be 
taken notice of without pleading 
ibid. 

Special or private acts muſt bc 
pleaded ibid. 
Statutes are declaratory of the com- 
mon law, or remedial 10 
Remedial ſtatutes, what ibid, 


Limitation, Statute of. 


The ſtatute never begins to run 
againſt a plaintiff who is a fo- 
reigner, until he comes into this 
realm 478 

Capias is the commencement of the 
ſuit ibid. 

Attachment of privilege, though 
returnable on a general return 


day, held good to fave the ſta- 


rute 479 
Entry of a capzas to ſerve the ſta- 


tute ibid. 
Attachment is in nature of an ori- 


| 


ùVf Boy 


ginal, and when replied to, it is 
ſufficient to ſhew the teſe with- 
out continuances to the ume of 
the declaration / age 479 


6 | But if a latitat or a clauſum fregit 


be replied, it muſt be ſhewn that 

it was continued properly to 

make the foundation of the ſvit 
ibid. 


Local Action:. 


What actions are local, and which 
muſt be laid in the county where 
the cauſe of action arole 224 

f brought againſt officers of places, 
the venue mult be laid where the 
fact was committed 226 

Nuiſance and debt for rent againſt 
the aſſignee of a term ibid. 


All ſuits on penal ſtatutes to be laid 
in their proper county ibid. 
Conſtruction of the act ibid. 


When the action is founded on two 
things, in different counties, it 
may be brought in the one or the 
other 225 


Members of Parliament, 


Suits may be proſecuted againſt 
peers and members, and not to 
be ſtayed by or under colour of 
privilege 441 

Servants to be ſued as common per- 
ſons 412 

Bill againſt a member 443 

It he be an 1ri/þ peer, how to ſty e 


him ibid, 
Summons on the bill 444 
Diſtringas ibid, 
Court may order the iſſues to be 
fold 445 

How to proceed if no appearance 
ibid. 


Afidavit to ground a rule for the 
ſale 


1 


ſale of the iſſues Page 446 
If he does not appear, may have 
diftringas ad inſixitum ibid, 
Cannot now caſt an efſoiga 447 
If he appears how to declare 440 
Are bound to plead as in other 
cales 
If a member ſhould be arreſted, and 
he moves to be diſcharged on a 
common appearance, the return 
of the wric mult be produced 


ibid. | 


Mittimus. 

To a county palatine 327 
Venire is made out there 328 
Meſne Profits, 

The nature of the action 314 
Proof thereof ibid, 


Jory rot confined to the mere rent 
in their damages 515 
If brought by the nominal p'aintiff, 
court will ſtay the proceedings 
till ſecurity given ibid 
Cannot pay money into court 1614. 
Tecnar ts in coumon may have this 
action | ibid. 
This action may be brought pend- 
ing error, but execution is to be 
ſtaid ibid 
Defendant held to hail for the 
meſne prolits, by a judge's or 
der 161d. 


Money paid into Court, | 


When and for why.this practice was 
introduced 254 
May be paid into court 1n a'l ac- 
tions, where the ſum demanded 
15 certain ibid. 
What actions it may be paid in of 


9 


| 


FF . 


courſe Page 254, 
In what actions the court muſt be 
moved ibid, 
Action upon bond, if defendant 
bring into court the principal 
money due and coſts, the ſame 
ſhall be taken as a ſatisfaction of 
the penalty 26 
Money due by firſt inſtalment may 
be brought in, but rot to ſlay 
plaintiff from ſigning judgment 
| bid. 
So on an annuity bond ibid, 
Leave given to pay money into 
court on particular counts 761d, 
Like leave and to plead plene ad- 
miniſti avit 256 
On bond to pay 151. half yearly, 
and the principal in three years, 
leave to pay intereſt and coſts 
granted ibid, 
Proceedings on bond for paymentof 
money by inſtalments, and in de- 
fault, to ſtand in force for the 
whole ſum, ſha!l not be ſtaid up- 
on payment of the initaliment in 
arrear ibid, 


After plea, leave given to pay 


money ino court ibid. 
Bankruptcy pleaded to the firſt 
count, and leave to pay money 
into court on the common rule, 
ard plead the general iſſue on 
the other ibid. 
If one defendant ſuffers judgment 
to go by default, and the ſecond 
is outlawed, the third ſhall not 
bring money into court 257 
After judgment arreſted, court or- 
dered the money brought in, to 
be paid to the plaintiff ibid. 
In what actions money cennot be 
paid into court ibid. 
Money brought into court, plaintiff 
would not accept, and was non- 
ſuited, defendant could not have 
it returned ibid. 


But on a new action being brought, 
the 


5 


the court made a rule that plain- 
tiff might have that money 
brought in, if he thought fit, 
if not, it ſhould remain to the 
new action Page 257 
In an action on a judgment obtain- 
ed in an action on a former judg- 
ment, execution ſtayed after the 
thid judgment, on the defend- 
ant's paying into court the debt 
and coſts recovered on the ſecond 
action ibid, 
Money paid into court, plaintiff re- 
covered a leſs ſum, defendant 


moved to have the money out of 


court towards colts 258 
After pavment of money into court, 
plaintiff recovered more, and be- 
came bankrupt; the aſſignees 
moved to have money paid them, 
which was ordered; afterwards 
the attorney's bill was paid ib 
How tv pay money into court, if 


'? ERP 
How if more than 5I. ibid 


If the money is accepted, how to 


proceed 259 
Plaintiff's attorney, though not ſa- 
tisfied with the ſum brought in, 
may take it out, and proceed 
on ibid. 
If defendant pleads any other plica 
beſides the general iſſue, and pays 
money into court, he muit move 
ibid. 

The rule ibid. 
Although iſſues be delivered on 
money paid in, yet on payment 
of coſts, plaintiff may proceed on 
the rule for coſts 260 


Pavment of money into court, is an 


acknowledgment of the action 
| ibid. 


Mutual Debts. 


At common lay, there could be no 
ſet off 259 


ibid. 


SES » 


But now there may be Page 255 
Mutual debts may be ſet off by 
pleading in bar, or given in evi- 
dence on the general iſſue 7zb:d. 
If the debt accrues by reaſon of a 
bond or ſpecialty accruing by 
reaſon of any penalty, the debt 
muſt be pleaded in bar ibid. 
What muſt be ſhewn in ſuch plea 


ibid. 


Mutual debts between a bankrupt 
and any other perfon, how to be 
ſet off ; ibid, 
Does not extend to diſtreſs 252 
Nor to detinue, or the like actions 
of wron ibid, 
Where the debt is of an equal ſum 
the adtion is barred; but if for a 
leſs ſum, the defendant muſt ſet 


off ibid, 
If it is equal, it muſt be pleaded 
ibid. 


But if defendant's demand exceeds 
plaintiff's, may be given in evi- 
dence under notice ibid. 

If defencant's demand does not 

countervail plaintiff*s, he muſt 
move to pay the money into 
court ibid, 

Defendant after pleading the gene- 
ra! iſſue, may have leave to with- 
draw it, and pay money into 
court ibid. 

What ſet=ofF ought to contain ibid. 

A notice of ſet off reducing plain- 
tiff's demand, does not affect the 


juriſdictio n 253 
In what actions there may be a ſet- 
off ibid. 
In what not ibid, 


A debt barred by ſtatute of limita- 
tions, cannot be ſet off ibid. 


Ne recipiatur. 


When a ne recipiatur may be entred 
in London or Middle/ex 321 
| May 


— 


39 


May be entred, unleſs the record of | How to compel plaintiff to enter 


nife pris be brought in, on or 
before the 4 and ſittings 


Page 321 
NV Prius. Vide Record 318 
Non omittas Capiar, 
Won omittas capias bailable 138 
Præcipe for ditto ibid. 
Non pros. | 
When defendant is intitled to a| 
nonpros for not declaring 183 
The rule 426 


No rule to declare being given, 
plaintiff has till the eſo7gn day of 


the third term to declace 427 
How to compel plaintiff to declare 
ibid, 

Demand ibid. 
Muſt be made of the agent in town 
ibid. 

Plaintiff may have further time, and 
how to appl ibid. 


If the writ be againſt ſeveral, and 
they appear ſeverally, one cannot 
ſign a nonpros — 

Cannot nonſuit for not declaring 


after removal ibid. 
How to ſign nonpros 428 
Entry of a nonpro- ibid, 


Cannot ſign a nonpros after the va- 
cation of the ſecond term 427 
How to proceed to nonpros for not 
replying, rejoining, &c. 428 
When defendants fever in pleas, a 
nolle proſegui may be entred 
agagainſt one 420 
In a ſumpſit againit two who ſever in 
Pleauing, a nolle proſegui may be 
entred as to on, and it ſhall nv. 


deſtroy the action as to the other 
— 


the iſſue, or a nonpros may be 
ſigned Page 429 
When a rule may be given to enter 
the iſſue 293 
How to enter to prevent a zonpros 
ibid, 


Nonſuit, Judgment as in the Caſe of. 


On the plaintiff's neglect to bring 
on an iſſue to trial, the court 
may give judgment as in the 
caſe of a nonſuit 307 

Defendant to be allowed coſts 137% 

This ſtatute does not extend to a 
writ of right 308 

How to obtain the judgment 04d. 

Notice ibid. 

Affidavit to move 309 

What is neceſſary for plaintiff to 
ſhew by way of excuſe ibid. 

The name of the abſent witneſs 
mult be ſhewn 310 

Though further time given for go- 
ing to trial, yet upon reaſonable 
cauſe the rule may be enlarged 

ibid, 

How to proceed if coſts are given 
to defendant, after enlargement 
of the time ibid. 


This judgment may be had in re- 


plevin ibid, 
After a year's acquieſcence, judg- 
ment, as in the caſe of a nonſuit, 
may be moved for without a 
term's notice ibid. 
How to proceed to jodgment after 
a peremptory rule obtained ibid. 
Affidavit | ibid. 
The like of notice of motion 311 


Notices of Motion. 


Notice 8 appear to a writ 602 
To ſet aſidè an interlocutory jodg- 


ment 


55 

ment Page 603 
To ſet aſide judgment and enquiry 
ibid, 


To ſet aſide judgment and execu- 
tion executed, and that the mo- 
ney paid be reftored ibid. 

To file a common appearance zbid, 

To ſet aſide all proceedings for ir- 
regularity ibid. 

To ſhew cauſe why it ſhould not be 
referred to one of the prothono- 
taries to compute the principal 
and intereſt due on bond #bid, 

To ſhew cauſe why the judgment 
ſhould not be ſet aſide, and that 
the plaintiff anſwer the matter of 
the affidavit 604 

To ſhew cauſe why the bail bond 
and the proceedings thereon 
ſhould not be ſet aſide 72674. 

To ſhew cauſe why the writ of ca- 
pias ſhould not be quaſhed, and 
plaintiff anſwer the matters of the 


affidavit ibid, 
Notice to the ſheriff to retain the 
money ibid. 


Nul tiel Record, 


How the rule is on a replication to 
plea of nul tiel record in debt 281 


Proceedings on an iſſue of aul tie! 
record ibid, 
Of giving the day in the replica- 
tion ibid. 
How to proceed if the action be in 
caſe ibid. 
How to proceed if the action be in 
debt 282 


How to proceed on a plea of zu/ 
tiel record, to an action on the 
judgment in this court 247 

How to proceed upon a replication 
of nul tiel record, if the record 
be in a county palatine 283 


F So : 


Officers of the Crurt. Page 74 


Ou * lawry „ 


The nature of the proceeding 447 
ln what caſes it formerly lay, and 


in what it now lies ibid. 
Outlawry in civil aftions, is to 
compel apearance ibid. 


It is uſed where one defendant has 
appeared in a joint action, againlt 
the others who cannot be found 


448 
There are two ways of proceeding 
in this court ibid, 


Original when to be teſted 1614. 
How to proceed upon the original 


quare clauſum fregit ibid. 
The like upon a ſpecial original 
on 
Præcipe for ſpecial original in caſe 
| 615 
in debt iòid. 
— in covenant 616 
—— in debt againſt executor 
ibid. 
— jj account ibid. 
in detinue bid. 
in annuity ibid. 

How to procure original 419 
How to get the capias alias and 
pluries | ibid, 
Warrant of attorney to be filed on 
the pluries ibid. 


Exigenter not to make an exigent, 
till pluries eapias be ſigned by 
the clerk of the warrants ibid. 

How to get exigent and proclama- 
tion 450 

What the exigent and proclamation 
require ibid, 

Three proclamations to be made in 
every action perſonal, wherein 
any writ of exigent ſhall be 
awarded ibid. 

The ſheritf to have 12d. ibid. 


Officer in whoſe office the exigent 
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| ſhall. be taken, ſhall make cut a | 
proclamation Page 451 


If not uve county days between thr 
tefle and return of the exig-er, 
muſt have an allocatur ibid. 

No allocatur can iſſue if there 
any county day palt ibia 

Capias utlagatum iſſues, if defend 
ant is rewwived outlawed 452 

If goods are taken therein, how is 


proceed | ibi 
How to proceed after ſalg- 101d. 
Exigent * 452 
Proclamation 454 
Special capias utlagatum ibid, 


Wien the i6quiſiton is returned, if 
there are debts duc o the out- 
law, a/c. fa. muſt iſſue 761d. 

Petition to the lords 450 

Certificate of the clerk in court 457 

Affid avit of debt and the colts paid 

ibid. 

If goods be taken after outJawry 
reverſed, defendant ſhall be re- 
ſtored to them 458 

If fale has been made, then he ſhall 
have the produce ibid, 
Defendant on a capias utlagatum, 

 eznnot be taken on a Sunday ib. 

Appearing to ſuperſede the exigent 
upon the common Original 267d. 

If he is outlawed, he mav, onentting 
a common appcarance, Treverie 
ſame on payment of colts ibid. 

Of appearing to ſuperſede the exi- 
gent, and reverſing the outlawry 
on ſpecial original, where there 
has been aflidavit of the debt 
made 459 

How to put in ſpecial bail 7:4 

How to put in bail on the capzas 
utlagatum ibid. 

In this Cate, bail for the debt 7zbid 

How the antient mode of getting 
outlawry reveiſed was, and how 
now ibid. 

New rule | 460 

No outlawry aſter the plaintiff's 


| 


E 4. 

death to be reverſed, till appear. 
ance or bail Page 461 
Upon reve: ſing outlawry, detendant 
ſhall pay nothing exceeding the 
uſual fees ibid. 

It plaintifFafter reverſal proc: ed not 
in two terms, deſendant to have 
_:- ibid, 
No Juperſedeas to exigent after the 
return of the Wit, ui colts are 
paid 492 
»>pecial bail upon reverſal, where 
the ſum or damage amount to1o!/, 
and coſts paid, Vide new rule, 
atidavit to be made firlt 1514. 
Where further coſts ſhall be taxed 
and paid before certificate ibid. 
Sheriffs not to enlarge outlawed 
perſons, without a ſuperſedeas ib. 
Sheriffs not to diſcharge any per- 
ſon taken upon ou lawry, with 
out /ufper/edeas ibid, 
Bail to be put in before allowance 
of any writ of error, or reverſ- 
ing any outlawry 463 
Outlawries tranſcribed into thecourt 
of Exchequer before reverſal, coſts 
to be paid ibid, 
No ſheriff to diſcharge defendant 
u pon cap. ublagatum, until he re- 
ceives a_/uper/edeas 464 
Caſes determined on cutlawries; 
Viz, proceedings ſtayed on the 

. outlawry oa payment of the debt 
and coſts ibid. 
Proceedings ſtayed on the exigent, 
detendant becoming a pritoner 
in the Fleet ibid, 
Outlawry commenced during de- 
fendant's reſidence in Ireland, re- 
verſed without bail 465 
Tho' defendant appears publicly, 
yet keeping out of the way of ar- 
reſt, he may be outlawed ibid. 
If defendant goes beyond ſea after 
the teſte of the exigent, he may 
be ouilawed ibid. 


Outlajyry, not ſpecial, may be fe- 


| 


verſed 


N © > 


verſed on common appearance 
Page ibid, 
Before defendant is outlawed, he 
may ſuperſede on appearance on 
payment of coſis; but after, there 
mult be bail to pay ibid. 
Proceedings refuſed to be laid, 
where the plaintiff died after out 
lawry, but before return of the 
writ ibid. 
Court will not interfere to ſet aſide 
outlawry for want of proclama- 
tion ibid. 
Debt upon bond by wife whilſt ſole 
ſhe and her huſband outlawed,and 
her ſeparate goods taken in exe- 
cution, outlawry ſet aſide as to 
the wife, but goods not reſtored 
| ibid. 
Defendant feme /ole waived ſpe 
cially, as a fingle woman, after 
exigent, and before outlawry, 
married, court refuſed to inter- 
poſe, as the marriage was after 
exigent ibid. 
Clandeſtine outlawry how puniſhed 
466 


Of reverſing the Outlawry by Writ 
of Error. 


How to apply for the writ 467 
How to get it allowed ibid, 
Aſſignment of errors ibid. 
Of declaring after reverſal 468 
Has two terms after reverſal 2614. 


Defendant may give a rule to de- 
clare ibid. 
Plaintiff has two terms ibid. 


The rule, if no declaration 261d. 
Nonpros ibid, 
Venue 469 
If defendant be outlawed, and ſhall 
reverſe ſame, the plaintiff may 
commence a new action, within 
a year after ſuch judgment of out- 


þ 


lawry reverſed, and not after 
Page 465 

Before allowance of a writ of error 
through or by want of proclama- 
tion, bail to be pur in ibid. 
Upon ſuperſeding the exigent, and 
plaintiff delivers a declaration, 
there muſt be a rule to plead giv- 


en, as in other caſes 470 
How to preceed to outlawry after 
judgment ibid. 


Super/edeas on reverſal ibid. 
The like when bail is put in 471 


Oyer. 


If plaintiff declares on a deed, &c. 
he muſt ſhew ſame, if demand- 
ed, to the attorney for defendant 

238 

If the action be on bond, &c, = 
fendant may demand oyer of it 

| ibid. 

If it is demanded after rule to plead 

expired, plaintiff may ſign judg- 
ment 239 

This means where the time for 
pleading is actually expired, 

On oyer the defendant entitled to 
wiinefſes names, and all indorſe- 
ments ibid; 

Within what time defendant ought 
to deliver oyer of a deed pleaded 


by him ibid. 
Demand of oyer to be in writing 
ibid; 

Cannot now have cyer of an ori- 
ginal ibid. 
The demand of oyer ibid. 


What plea cannot be pleaded with- 
out demanding zyer ibid. 
How oyer is to be given 240 
if defendant makes profert, and 
plaintiff demands oyer, it muſt 
be given the day after—qu. 


ibid. : 
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1 


When a record in the ſame court is 
pleaded in abatement, oyer may 
be prayed, and if not given, 
judgment may be ſigned 

Page 240 

Oyer muſt be given if in the nands 
of a third perſon ibid. 

If indenture loſt, and there is a 
counterpart, the court will com- 
pel the party to ſhewit ibid. 

A demand of oyer of deed in the 
plea ibid, 

I take the ſettled practice to be, 

that the defendant has as much 
time to plead after oyer delivered, 
as he had when it was demanded, 


9 


Partners, 


Partnerſhip pleaded in abatement 
| 207 

If it is not pleaded in abatement de- 
fendant cannot take advantage 
of it after, it being a waiver of the 
objection, 5 Bur. 2611. 


Panpers. 
How they formerly were obliged to 


ſue 63 
ſye now, if not worth ot in 


May 

Forma pauperis 564 
How to proceed ibid. 
Petition 565 
Affidavit 560 
Pauper to pay no fees ibid. 


Unleſs he recover 5/. or more 
ibid. 

Obſervation on the hardſhip of this 
ibid, 

May at any time pending the ſuit, 
petition to proſecute in forma 
pauperis 567 


No tees to be paid counſel or attor- 
rey 


ibid. 


4 4 


Not liable to coſts Page 567 
Nor to pay colts on judgment, as 
in the caſe of a nonſuit 161d. 
May be diſpaupered, it he is vexa- 
tious ibid. 
Can only ſue in that action he is 
admitted; if any other cauſe, he 
muſt be admitted anew ibid. 
Cannot in this court be admitted to 
defend ibid, 
Though he is diſpaupered, if taken 
in execution for colts, to be diſ- 
charged ibid, 


Peers, Proceedings againſt, 


Suits may be proſecuted againſt 
peers 441 
But their perſons are not to be ar- 
reſted 442 
Their ſervants may be ibid, 
The form of a bill againſt a peer 


| ibid, 


Summons thereon 
Diftringas 


444 
ibid, 


Court may order iſſues to be fold 


445 
How to proceed on diſtringas, and 


for ſale ibid, 
Afﬀidavit to ground a rule for the 


ſale of the iſſues 446 
Cannot caſt an eſſoizn 447 
How to declare 446 


When to plead 447 
[f he appears, he does it with the 
filacer, and a memorandum on 4 
2s, 6d. ſtamp, | 
Make a precipe for the appear- 
ance, as in common caſes, Cen) 
Jay to a writ of ſummons, returt 
able, &c.) 
Peers of Scotland, are all privi- 
ledged ſame as Engi/h pee 
a 


| 44 
How to deſcribe a duke in the bil 

443 
To 


Conſtruction of that act 
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To pay colts i fthere are diftringas's 
iſſue, and how to apply for them 
(though he appear.) 445 


Special Pleas. 


How to apply to plead them 241 
Within what time they are to be 
pleaded in bar 240 
May, with leave of the court, plead 
as many pleas as he ſhall think 
neceſſary 241 
ibid. 
May plead any number of pleas, 
provided no two of them be in- 
coſiſtent | 242 
Incompatible pleas not ſuffered 
ibid. 
Pleas that do not require a ſerjeant”s 
hand ibid 
Pleas allowed on the firſt motion 
| | ibid, 
How to apply to plead double in 
term 2 
What pleas cannot be pleaded as 
double pleas ibid. 


How to plead double in term 244 | 


How to get time to plead in town 
cauſes ibid. 
What is meant by an iſſuable plea 
| ibid, 

How to obtain time to plead in 
country cauſes 245 

A month's time to plead, means 
four weeks ibid, 
Demurter to the replicati.n for de- 
lay, is not within the order, but 
demurrer to the merits is 767d. 
After judgment ſet aſide, the ſtatute 
of limitations 15 not to be plead- 
ed ibid. 
Judge's ſummons no ſtay. unleſs ob 
tained prior to the time for pleade 
iog is out | ibid, 
If defendant has had an order for 
ume, he may have another, if 


no delay 


Page 24; 
Defendant before replication may 
waive his ſpecial plea, and plead 
the general iſſue, without leave 


of court ibid, 


How to apply to plead double in 
vacation 246 


Special Pleas, 
Plea of non aſſump/it, and the fla- 


tute of limitations 272 
Replication thereto 273 
Plea of ſet off for money paid, lent, 

had, and received ibid. 
Replication and iſſue thereon, 275 
A plea of ſatis ſaction ibid. 
Replication thereto, and iſſue ibid, 
Non aſſumpſit as to all the promiſes 

(except as to 41 4s,) and as to 

that, a plea of tender 276 
This is now the general plea in 

both courts ibid. 
Replication did not tender 277 
Replication, if plaintiff admits the 

tender, and goes for further da- 
mages and iſſue thereon Ibid. 
Plea of judgmentrecoveredin X. B. 
ibid. 

Replication thereto 278 
Replication to a plea of judgment 
recovered in K. B. in debt, and 

iſſue 279 
Theſe replications need not be ſiga- 

ed by a ſerjeant ibid. 
Plea of bankruptcy in the defend- 
ant ibid. 
Plea of nul tiel record to an action 


on the judgment ibid. 
No ſerjeant's hand requiſite 280 
Replication and iſſue ibid, 


Whenever the plea is ſigned by a 
ſerjeant, the replication mult alſo 
be ſigned (except where there is 
a mere /imiliter, or to a judgment 
recovered) ibig. 


Uu 2 Demand 
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Demand of Plea, Page 235 


Popular Adtions, ſee Title Actions. 


No informer ſhall compound with 
the defendant, but by leave o 
the court 1 

It extends to ſuits commenced by 
common informe:s, and not to 
thoſe by a party grieved 570 

Leave to compound denied upor 
the ſtatute, it being diſcretionary 
in the cout 

Leave given on the ſtatute of gam- 
ibid. 

Like leave on the ſtamp act 76:9. 

Like leave on the ſtatute of uſury 

| | ibid. 

On compounding a penal action, 
the king's part of the compoſi- 
tion to be firſt paid 580 

On a bona fide, but not a colluſive 
compoſition, the plaintiff may 
alſo be allowed a reaſonable ſum 
for his coſts ibid, 

Denied upon a ſmall compoſition 

ibid 


How to be moved ibid. 


Poſſeſſion, Writ of. 
See Ejedment. 505% 
Paſtea. 


Indorſed in this court by the aſſo- 
ciate 344 
Clerk of aſſize and aſſociates ſhell 


make returns of polteas, &c, to 


prothonotaries 335 
Poſtea to be left in the office on 
ſigning judgment ibid. 
For the plaintiff on men afſſump/it 
1 
For the defendart ibid 
Upon a nonſuit 


| 


| 


X. 
For the plaintiff at the aſſize 
Page 346 

If there are taleſmen added ibid. 
Poſſea may be amended by the 
judge's notes 147 
Continuance after po/tea, and final 
judgment for the plaintiff 76a, 
The like continuance, and verdi& 
for defendant 348 


Z 


Priſoners, Preceding: againſt. 


Hint to the practiſers, with reſpect 
to this proceeding 921 
How priſoners were formerly pro- 
ceeded againſt ibid, 
The preſent mode for delivering 
declarations againſt priſoners 
22 
A copy to bedelivered to MPs 
an affidavit thereof, plaintiff after 
rule to plead given, may fign 
judgment =_ 
No declaration to be delivered be- 
fore the return of the writ 523 
No rule to appear and plead, till 
after affidavit made and filed 
ibid. 
If declaration be not entered before 
the end of the nex: term, after 
| return of the writ, and affidavit 
mace, c. piiloncr to be di- 
charged ibid, 
Gaoler not delivering declaration, 
an attachment ſhall iſſue ibid. 
Defendant ſurrendering indiſcharge 
of his bail, before declaration 
delivered to be declared againſt 
within two terms 11d. 
Plaintiff not obliged to charge pri- 
ſoner in execution within two 
terms, if he brings error 524 
Nor whilſt a treaty ſubſiſts between 
the parties ibid, 
If declaration delivered, or judg- 
ment had before rei der, plaintiff 
to proceed to judgment 1n three 
terms aſter, and charge defend- 


alt 


340 | 


| 5 | 
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ant in execution within two terms 


after judgment Page 524 
The term in which the writ is re- 
turnable, to be accounted one 
ibid. 

If defendant appeared by attorney, 
and he render after declaration, 1t 
muſt be ſerved on priſoner, Ie, 
VCC 

How to declare, if defendant al- 
ready in cuſtody of the warden 
ibid, 

The form of the declaration 525 
The affidavit of delivery ibid, 
Rule to plead may be given after 
the firſt rule, ſuppoſing plaintiff 
does not ſign judgment when 


he is intitled ibid, 
Muſt be charged in execution with; 
two terms ibid. 
How to charge a priſoner in exe- 
cution in the Fleet 5626 
Ha. corp. may iſſue, but number- 
roll to be indorſed ibid. 


If there be ſeveral judgments there 
muſt be ſeparate ha. corp. ibid 
How to charge by way of new de- 
tainer 527 
The plaintiff, at whoſe ſuit a pr'- 
ſoner was arreſted, and removes 
by ha. corp, need not make a 
new affidavit to declare againſt 
defendant | ibid. 
If defendant in cuſtody on a K. B. 
proceſs, be committed to the 
Fett, before declaration how to 
proceed ibid, 
How after declaration 528 
How to proceed, when defendant 
has been ſerved with a copy and 
after renders to the Fleet ibid. 
If raken on an attachment, cannot 
without a judge's order be de- 
clared againſt ibid, 
If taken on an eſcape warrant, to 


be declared againlt in two terms 
ibid, 


A fugitive cannot be declared 4 


gainſt Page 528 
How to proceed if the defendant 
be in cuſtody in Neaugate, Lud- 
gate, or any other county gaol 
Affidavit of the delivery bid 
How to detain at the ſuit of a new 
plaintiff G63 
If a priſoner removes himſelf from 
the K. B. to the Fleet after de- 
claration, how to proceed 1514. 
When to appear and plead 151d. 
Declaration delivered before nenſim 
paſcbæ, or craſtinum animarum, 
and defendant does not appear, 
Judgment may be ſigned 7614. 
Declaration delivered on or after 
menſem paſche, Fc. when to ap- 
pear and plead 531 
[f a writ be returnable one term, 
declaration delivered before the 
eſſoign day of next, the plaintiff 
in ſuch next term may give rules 
to appear and plead; if no plea, 
judgment ibid. 


Priſoner may, any time before final 


judgment, put in bail ibid, 
If priſoner pleads in perſon, he is 
not to pay for the iſſue, aliter by 
attorney ibid, 
Piaintiff muſt proceed to trial and 
judgment within three terms af. 
ter declaration delivered, or after 
render, if decla aten was deli- 
vered before; and to execution 
within two terms after judgment, 
che term in which judgment figned 
one ibid, 
When priſoners are intitled to their 
diſcharge, for want of declara- 
tion ibid. 
Declaration to be entered before 
the end of the ſecond term or 
elſe a ſuperſedeas 532 


Not ſaperiedeable for want of de- 


claration, till the end of the term 
after that in which the proceſs is 
returnable (not that in which he 
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is arreſted) Page 532 
How to be diſcharged out of che 
Fleet, for want of declaring 


ibid 
Prothonotaries ſign ſuperſedeas at ter 
declaration £33 


How to ſuperſede in cuſtody of 


the ſheriff for want of declara- 
tion ibid, 
The appearance in this caſe is en- 
tred with the filacer, and not 
with the prothonotaries; and the 
JSuperſedeas is alſo ſigned with the 
filacer, pay 2s. 6d. entry of ap. 
pearance 2s. 6d, (this omitted in 
the work) and after declaration, 
in all caſes, the appearance is en- 


tered with the prothonotar1-: | 


and ſuperſedeas is alſo ſigned by 
them. 

When a priſoner is intitled to hi: 
diſcharge for want of proceedinę 
to trial or judgment, and execu- 

tion ibid. 

Cannot arreſt in an action on the 
judgment after a diſcharge 534 

If plaintiff does not declare withi 
two terms, where defendant ren- 
ders in diſcharge of his bail, or 
not proceed to judgment in re- 
terms, and charge in execution 
within raue terms after judgment, 
priſoner may be diſcharged on 
notice ibid, 

So for want of getting a demurrer 
argued within the third term 

| ibid, 

The plaintiff ſhall have every day 
in the ſecond term to charge in 


execution 535 
Rule explained fully Sid. 


If a writ be againſt huſband and 


wife, and wife in cuſtody, ſhe 
ſhall not put in bail for her huſ- 
band ibid. 


If plaintiffs become bankrupts, and 


the aſſignees make due diligence 


to charge defendant in execu- 


K. 


tion, yet if defendant prevents by 
plea, he ſhall not be ſupcrieded 

| Page 535 

If defendant delay by error, plain- 
tiff muſt, after judgment affirm- 
ed, charge him in execution 
within two terms afteraffirmance, 
including the term in which the 
judgment is given ibid. 
If render in Zafter, and declaration 
in Hilary, final judgment muſt be 
ſigned in Trinity ibid. 
How to diſcharge defendant tor 
want of proceeding to judgment 
and execution ibid, 
Affidavit of the ſervice of the ſum- 
mons | 6 
Superſedeas ſor want of declaration 
The like for not —— 
ment ibid, 
The like for not charging in exe- 
cution 538 
Superſedeas on putting in good bail 
ibid, 


Privilege from Arreſts. 


What perſons are privileged from 
arreſts ; 114 


Procedendo. 
When and how this writ is tg be 
granted 558 
Writ of procedendo ibid. 


Procęſi. 


The mearing of the word proce/7 
128 

The name of attorney to be writ- 
ten on every writ 130 
The not indorſing on warrants 
ſhall not vitiate the writ 131 
Tefts 


n 


Teſte and return of the capias 
Page 128 

The antient law in arreſt 161d. 
Muſt expreſs the cauſe of action, if 
bailable and how bailed 129 
The not indorſing name of attorney 
on warrants ſhall not vitlate the 
proceſs 131 
Attorney's name to be put on the 
copy of the proceſs, or may move 
to ſtay- the proceedings 130 
No ſpecial writs to iſſue, where the 
cauſe of adion does not amount 
to 101. 132 
Attorney's name muſt be indorſed 
ibid, 

In all proceſs, the day and year of 
ſigning is to be ſet down there- 
on, 6 &6W,& M. c. 21. J. 3. 
9 & 10 V. z. c. 25. J. 42. 


13* 

Attorney's name to be on the copy 
| 1 Py 
Capias in debt requiring bail 133 
The like in caſe 134 
Ac etiam in aſſault 135 
covenant ibid. 

— trover ibid 
— —— detinue ibid. 
Againſt two defendants ſeverally 
136 

For an executor in caſe 135 


—— adminiſtrator on bond 136 
—— aſſignees of a bankrupt 76:9. 
Capias againſt two defendants 


ſeverally ibid 
Præcipe for ditto 137 
Of the capias per continuance 
ibid, 


Formerly filacers uſed to make out 
theſe writs, but now the attor- 
nies ibid. 

Day of ſigning writ is to be ſet 
down = 

Non omittas, if defendant reſides 
in a liberty ibid. 

Before writ ſued out, a memoran- 


Three things obſervablein filling up 


1 4 


dum or minute neceſſary to be 
made and filed on a 2s. 6d, 
ſtamp | Page 132 
The form of the memorandum 
133 

Duty not to be charged to client 
ibid. 


But agents to charge their ſolicitor 


ibid, 


) 
Until lately, if defendant did not 


live in the country where plain- 
tiff intended to lay his venue, a 


teſtatum iſſued 139 


But now plaintiff may declare in a 
different county, than that in 


which the arreſt was made, and 


no waiver of bail, ſo that the 
teflatum wirit is unneceſſary 
ibid. 

The reaſon why te/fatum iſſued 
I 40 

Capias may now iſſue into OCs 
ty palatine ibid. 
Directions of the writs there 141 
Capias to the county palatine of 


Lancaſter ibid. 
The like to Che/ter and Durham 
ibid, 

Precipe 142 
Capias to the Cinque Ports ibid. 
Præcipe for ditto ibid, 


Cities and towns having a ſheriff 


or ſheriffs 143 
Common Proceſs. 


Common capias, to be perſonally 


ſerved ibid, 
An Engliſh notice to be written on 
copy ibid, 
The notice 143 
The form of a common capia- 
ibid, 


common prece/5 14 
Notice againſt huſband and wite 


ibid. 
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Service on return day regular 
Page 145 


But if ſerved by a perſon who can- 
not read or write ibid. 
If proceſs be againſt baron and 
feme, ſervice on baron ſufficient 
ibid. 
If proceſs againſt two, both mult be 
ſerved ibid, 
Irregularity i in ſervice to be com- 
plained of before interlocutory 
judgment ibid. 
If common proceſs go into a coun- 
ty palatine, that to be ſerved, 
and not a mandate ibid. 
If complaint of any irregularity of 
.. proceſs or notice, muſt annex a 
copy to the affidavit ibid. 
A copy of capias may be ſerved in 
a liberty tid. 
A miſtake in proceſs is cured by 
appearance ibid. 
After judgment, too late to com- 
plain ot irregularity of proceſs 
ibid. 
Notice muſt be given on a ſpecial 
capias if ſerved ibid. 
A copy of proceſs being tendered 
to defendant at his houſe, and he 
- refuſing to accept it, held leav- 
ing there good ibid. 
Capias per continuance, how ſued 


out 146 
Capias miſling a term in its return, 
bad zbid, 


Court may amend me/ze proceſs, 
and an attachment of privilege 


ibid, 
Proclamation, Vide Outlawry, 
Puis Derrein Continuance, 
When to plead it 58 


It is not allowed after demurrer 
determined, or verdict ibid. 


| 


* F 
Record of Miß TR 
What it is to contain nad 218 


Two placitas on an old iſſue 1614. 
Record 


319 

Turata in Middleſex ibid. 
The like for London 320 
aſſizes ibid. 


A placita on the removal of a Chief 


juſtice in term ibid, 
How to paſs record in town 251d. 
How in the country zbid, 


How to enter 321 
All records in London and Middle- 
ſex to be entered two days be · 
fore the day of trial ibid, 
Ne recipiatur to be entered for the 
ſitting after term, unleſs records 
and writs be brought into court, 
on or before the day and ſittings 
reſpectively ibid, 
No record to be rece ĩved after term 
in Midaleſex, unleſs entered one 
day after the laſt day of every 
term ibid. 
Nor in London, unleſs the day be- 
fore the adjournment day it be 
entered 322 
On trials in the circuits, cauſes to 
be entered before the firſt fitting 
of the court ibid, 
And to be tried in the order they 
are entered ibid, 
A liſt of the cauſes to be made by 
the marſhal, and fixed up ibid. 
If cauſe be ſet down in term, muſt 
be two days before the ſitting 
ibid. 

[f for the ſitting after the term the 
laſt day of the term will do, and 
the day before the adjournment 

| ibid, 
If cauſe not tried the day of ſitting 
for which notice is given, it 
may 


i 


. 


„ 


may be made a remanet of, and 
how Page 322 


Relida werificatione. Vide Retraxit 
359 


Remittitur. 


Judgment by mil dicit, with a re- 
mittitur of the damages 504 


Replication. 


How to compel plaintiff to re- 
| 283 

Demand of a replication 284 
If no proceeding for four terms, 
there muſt be a term's rule 1614. 

If you want time, how to apply for 
it 284 
Replication to the ſtatute of limit- 
ation 273 
The like to a plea of ſet-off 275 
The like to a plea of ſatisfaction 
— — 

The like to a plea of tender 277 
The like if plaintiff accepts the 
money tendered, and goes for 
further damages ibid. 
The like to a plea of a judgment 
to an action on the caſe 278 
The like to a plea, if action be in 
debt 279 
Replication to a plea of zu/ tiel re- 
cord, to an action on the judg- 
ment ibid, 
How to ſign 20 pros for not reply- 


ing, &c, | 428 


Retraxit 


359. 


Judgment in ejectment, after de- 
fendant has withdrawn his plea, 


and coſts taxed, and alſo for the 


poſſeſſion Page 513 
How to enter it up in caſe N = 
The judgment --_ 
Reviving judgments 391 


Rolls. Vide Docket 344 


Rule to plead, 


How to give a rule to plead 233 
When rule expires ibid, 
Rule may be given in term, or four 
days after _. #bid, 
Sunday, or any holiday on which 
the court does not fit, when 
reckoned a day ibid. 
How to apply for further time, if 
wanted 233 


Summons or order, &c. before 2 


Judge during the fitting of the 
court | ibid. 
Summons no ſtay, if not ſerved in 


time ibid, 
When a term's rule muſt be 
given ibid. 


Where a rule has been given, and 
defendant obtains a judge's or- 
der, need not give afreſh rule of 
the next term ibid. 

May ſign judgment, if the rule has 
been given, although there has 
been an injunction 233 

After rule expired, and no judg- 
ment ſigned, it is a good plea, if 
filed or delivered 234 

Rule may be given on thee/oign day, 
but cannot be entered till the ft 
day of the term | ibid. 


Demanding pla. 


If declaration has been delivered to 
defendant's attorney, a demand 
mult be made, or in caſe defen- 
ant appeared in due time 225 

Not 
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Not to be indorſed on the back of 
declaration Page 235 
It mult be made after rule entered 
ibid. 
A demand of plea 236 
How long defendant has to plead 
after demand made ibid. 
Demand of plea waiver of bail, un- 
leſs perfected ibid, 
To be given in town to the agent 
ibid. 


Rule for "7M; © 


None to be given in this court, but 
you wait the four days 334 

The like on an inquiry (omitted 

When it expires ibid, 

No rule on a nonſuit, but you 
muſt wait the tour days 


Satisfaction. 


How to enter ſatisfaction in term 
480 
in vacation 
ibid, 


—— — — 


Scire facias to revive. 


After a year and day, no execution 
can iſſue but action will lie 391 
Sci. fa, moſt be ſued out in the 
county where the original action 
was ibid. 
No ſci. ſa. neceſſary if defendant 
has delayed by «rror or injunc- 
tion 393 
In no caſe where the parties are 
changed, ought execution to go 
without ci. fa, ibid. 
If an execution be once ſued out, 
and continued on the roll, need 


not ſue ſci. fa, 392 


NS D 
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How to compute the year and Fe 
ibid, 

If error be brought, there is no need 
of a ſci. fa. till a year and day 
after affirmance ibid. 
If the execution be not returned, or 
not filed, cannot enter conti- 
nuances ibid. 
If there be judgment with a cet 
executio, there needs no ſci. fa. 
till a year and day after the time 

is elapſed ibid, 
On the death of plaintiff, judg- 
ment is to be revived ibid. 
The like on death of defendant 
ibid. 

When it may be entered without 
ſei, fa. ibid. 
Muſt iſſue after a year and day on 
a judgment of non ſuit 393 
If there be two plaintiffs, and one 
die, no need for 2 a, ibid. 
The like if two defendants ibid. 
Sci. fa. to revive, may be ſued out 
of courſe within ſeven years ; af- 
ter that a treaſury rule muſt be 
had ibid. 
If ten years, a motion muſt be 
made ibid. 
When one /ci. fa. ſufficient, but 
muſt lie four days in the office 


before return ibid, 
Sci. fa. in debt ibid, 
The like in caſe ibid. 
— treſpaſs 95 
and aſſault ibid. 

— covenant ibid. 

How to ſue it out ibid. 
How to obtain judgment ibid, 


Plaintiff may move to quaſh A, a, 
id, 


Entry on the roll of one fa. fa. 
ibid, 

How to proceed if judgment be 
above twenty years old 396 
Sci. fa. in debt for an adminitira- 


tor 397 
1 ke 


| 
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The like for an executor in caſe 
307 

No execution on a ſci. fa. to revive 
an old judgment, till a /ſcire fec: 
returned, or an affida vit of notice 
if judgment of ten years ſtand- 
ing | 398 
Sci. fa. againſt an executor in debt 
399 

The like againſt an adminiſtrator 
ibid. 

An alias muſt be returned in this 
caſe, or a /cire feci on the firil 


| | 400 
Entry of a ſci. fa, for an admini- 
ftrator on the roll ibid. 
The like for an executor bid. 


Eutry of two /cz. fa. againſt an ad 


miniltiatrix on the roll. where | 


they are both of one term 402 
Præcipe (or appearance 403 
Entry of the ſecond ſci. fa. where 

they are of different terms ibid 
Proceeding by ci. fa. after an in- 

terlocutory judgment ibid, 
Sci. fa. where plaintiff died after 

Inccriocutory j:dgment, and be- 

fore anal judgment 405 
There mult be two in this caſe, un- 

leſs a ſcire fect be returned on the 

fir ſt 406 
How the entry is to be of the two 

ibid. 


Judgment thereon of the court zb14, | 


It defendant does not appear, how 


to proceed 407 
If he does, how to appear 1id. 
Declaration ibid. 


If defendant dies after inquiry exe- 
cuted, and before final judgment, 
a /ci. fa, muſt iſſue, to ſhew caule 
why the damages aſſeſſed ſhould 
not be recovered ibid. 
Sci. fa, againſt an adminiſtrator at- 
ter interlocutory judgment, and 
after inquiry 408 
In ejectment cannot ſue out execu- 
tion after a year and day, witb- 


out ci. fu. 2 Salk, Go. 

For uſe ul notes on this ſubject, wide 
my Inſt. Clen K. B. title Scire 
facias 


Scire facias againſt Bail, 


By the terms of the recognizance 
the bail undertake to render at 
the end of the ſuit, or pay the 
condemnation-money 409 

Plaintiff may proceed by action, or 


If you proceed by action on the re- 
cognizance, the writ is to be 
ſerved four days before the re- 


turn ibid. 
A ca. /a. returnable pending error, 
not good ibid, 


Into what county i. fa. is to 
iſſue ibid. 
How to iſſue ſecond ei. fa. 411 
Need not be fifteen days between 
the ze/te and return ot each ibid, 
What is to be done before ſecond 
ſci. fa. iſſues ibid, 
If left for a return of ſcire fect, mult 


How 


ſei. fa. 5 ibid. 
But ca. ſa. in either caſe, muſt go 
againſt the principal ibid, 
And into the county where the we- 
nue is ibid, 
Fif:cen days between the zee and 
return 410 


How to bring the action ibid. 
How to proceed by ci fa, ibid. 


lie four days in the office ; ſo if. 
alias is left for a nihil 412 
Entry of recognizance of bail in 
debe ibid. 
The like in caſe ibid, 
Sci, fa. on recognizance in debt 
414 

The like in caſe ibid, 
Entry on the roll of one ei. fa. 
7 

Præcipe for appearance 1 
How plaintiff is to proceed ibid. 
Declaration ibid. 


1 


How to title declaration Page 419 
What bail may plead in their dil- 

charge, and what not ibid. 
Bail not liable to colts in error, 


brought by the principal 420 
Ca. /a. againſt bail in debt ibid. 
The like in caſe ebid. 
To be ſigned and ſealed 421 
Teftatum ca, /a. ibid, 
Fi, fa. againſt bail in debt id. 
The like in caſe ibid. | 


Each of the bail are liable to the 
penalty of the recognizance, if 
not more than the ſum recovered 

| 422 

When proceedings are ſtaid for a 
time certain, above a year, pro- 
ceedings may go on at the ex 
piration of the time, without a 
term's notice 422 

Some notice muſt be given of ſuing 
out ci fa. againſt the bail by the 
ſheriff, if /cire fect returned 423 


Within what time bail may render, | 


and run no hazard of the death 
of defendant ibid. 
When on an action upon the recog- 
nizance zbid. 
When upon i. fa. ibid. 
If defendant is in cuſtody, bail may 
have a ha. corp, to bring him up 
to render 2 
If defendant is a bankrupt, and 
has certificate, how to exonerate 
bail ibid. 
How to furrender in town 261d. 
If by attachment of privilege 76:4 
Notice of ſurrender ibid. 
Time of ſurrender to be entered by 
the filacer ibid. 
Staying proceedings againſi the bail 
pending error 425 
When writ of error a ſuper/eaeas 
ibid, 
Error no ſuper/edeas, but from the 
delivery to the clerk of the errors 
| ibid. 


1 


; 


1 
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And if ca, ſa. be returnable at a 
time when the writ of error is 
depending, cannot proceed againſt 
bail Page 425 

Proceedings againſt bail ſtaid, pend- 
ing error ibid, 

ſhe like without giving judgment 

| ibid, 

Pending error, action brought on 
judgment, and after judgment 
thereon, execution executed, 
court would not ſet it aſide, for 
defendant might have applied in 


time ibid. 
Bail to an action on a judgment, 
judgment againſt defendant, 


plaintiff brought debr on that 
judgment, and held defendant 
to bail, After ca. /a. returned, 
and before the return of the writ, 
ia an action againſt the bail on 
rec ognizance, court was moved 
to ſtay proceedings, pending er- 
ror, to reverſe the fiiſt judgment 
the court ſtaid proceedings upon 
the bail's giving judgment 2154. 
Error not brought in time, and bail 
ſued, the court will not ſtay pro- 
ceedinęs, unleſs they conſent to 
give judgment 426 
Pending a writ of error, cannot have 
an exigent poſt ca. ſa. ibid. 
f error abate by death of chief juſ- 
tice, execution may be had, with 
leave of the court ibid. 


Set. . Vide Mutual Debts 250 


Plea of von aſſumpfft, and notice of 
ſet- off tor work and labour with 
horſes, work and labour gene- 
rally, money paid, lent, goods 
ſold and delivered, and on an ac- 
count ſtated 270 

The like on a judgment recovered 
in this court 271 


| Plea 


C | 
The ſheriff, to ſave himſelf, may put 


Plea of ſet- off for money lent, laid 
out, Sc. Page 273 


Sheriffs. 


How to compel them to bring in 
the body 168 
Formerly was tardy in returning 
their writs ibid. 
Formerly uſed to return proceſs 
within eight days aſter the re- 
turn ibid. 
Sheriffs not executing proceſs, or 
not returning them, or taking 
undue fees, &c. to be puniſhed 
as the caſe requireth ibid, 
Not compelled to return after fx 
months 169 
Sheriffs not returning proceſs in ſix 
days after ſervice, with a rule for 
that purpoſe, to pay the coſts 
occaſioned by the negle&t ibid. 

- Formerly eight days ibid. 
Sheriffs of London and Midaleſeæ 
now to return within four days 

| 170 

Country fix days ibid, 
If the plaintiff be diſſatisfied wich 
the bail, he may have a rule to 
return the writ, and afterwards 

a rule to bring in the body ibid. 
Affidavit to move the court for an 
attachment for not bringing into 


court the body 171 
Attachment ibid. 
How to proceed upon it 172 


Affidavit to move for an attachment 
when no ba'l at all is put in 76:9. 
The like for not returning the writ 
17 

How to proceed againſt the late — 
riff upon his return of cepz corpus 

| ibid, 
Attachment ſet aſide, for ſerving the 
rule to bring in the body on the 
preſent ſheriff, inſtead of the late 
ſheriff 174 


FS - 


in bail, upon receiving the rule 
to bring in the body, but ſuch 
bail muſt juſtify before render 

: Page 174 

The rules ovght to keep pace witn 
the defendant's time ibid. 
Attachment ſet afide againſt the 
ſheriff, for ſerving the rule to 
bring in the body, before the time 
expired for puiting in bail abows 
ibid. 


Seldiers, 


No volunteer ſoldier liable to pro- 
ceſs (unleſs for criminal matter) 
or the debt is 204. 111 

Plaintiff, upon notice given, may 
file common bail, and proceed to 

jodgment for any debt, and alſo 
to an outlawry 112 


8 pecial Jury. 


How to apply for a ſpecial jury 314 
No coſts to be allowed, unleſs the 
judge certiſy 315 
None to take more than one guinea 
(except where there is a view) 
ibid. 

View, how to proceed for one 161d. 


Statute of Limilations, 


The ſtatute never begins to run 
againſt a plaintiff who is a foe 
reigner, until he comes into this 
realm | 478 

A capias in this court without an 
original, is ſufficient to ſave the 
ſtatute ibid. 

Attachment of privilege, though re- 
turnable on a general return-day, 
held good to fave the ſtatute 

479 
Entry 
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Entry of a eapias to ſave the ſlatute 
479 

An attachment of privilege is in 
nature of an original writ, and 
when replied to, it is ſufficient 


to ſhew the rele ibid. 
Subpœna. 

Sub pæna ad teſtificanaum 228 

The like in London ibid. 

aſſizes ibid 


Witneſs muſt be ſerved perſonally 
ſo as o ground an attachment, 
and reaſonable expences tender 
ed, if in the country ibid, 

Notice to produce in lieu of a - 
ßerna duces tecum 329 

Subpana duces tecum ibid, 

How to obtain a ha. corp, ad teftif;- 


candum ibid 
Affidavit | ibid. 
Ha, corp. ad teflificandum 330 
Notes relating to this writ 331 


Sugge/iion on Record. 


Sepgeſtion on the declaration of the 
death of one of the plaintifts, 
purſuant to the lta'ute 570 

The like after iſſue joined 71 

The like of the death of one of che 
defendants after verdic& 76d. 

Suggeſtion of the death of one of 
the defendants in the zurata 
in the record, when it ought 
to have been on the 2/7 privs re- 
cord, and before the zurata, it is 
right to ſuggeſt it on the roll, 
and held good; the Ai prius re- 
cord is only for the direction of 
the judge to try the iſſue 751d. 

One defendant dies after iſſue j Join- 
ed, and belore the day of ni/i 
prius; if ſuggeſtion of his death, 
and award of wenire facias be 


— 
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entered on the roll after trial, it's 
ſufficient, for no continuances are 
neceſſary to be inſerted in the re- 
cold of nift prius Page 572 


Sazerftion on the London court of 
Conſcience Aa, 


A creditor ſuing in another court, 
if debt does not amount to 40s, 
ſhall pay coſts, and recover none 

573 

Debts not excceding 405. to be 1e- 
covered in the court of requeſts 
in London ibid. 

If he does ſue, and not recover 40s. 
how the affidavit is to be, to 
ground a motion for ſuggeſtion 


ibid, 

Who is within the act 574 

f judgment goes by default, no 

ſuggeſtion ibid, 
Coſts to be allowed of the applica- 

tion ibid, 


What muſt appear by affidavit 174. 
Damages given by verdict under 
40s. defendant refident in Mid- 
ditfex, and liable to be ſum mon- 
ed to the county court, leave 
given to enter ſuggeſtion ibid. 
A ſet-off redacing the demand to 
40s, does not affect the juriſdic- 
tion 575 
But when payments are given in 
evidence on the plea oft non aj- 
Jumpſit, and verdict under 40s. ; 
a luggeſtion may be entered ibid. 


Superſedeas, 


Super/ſedras on reverſal of outlawry 
40 

The like where bail is put in 471 
on entering a common ap- 
pearance 537 
por not proceeding to trial 


and judgment ibid. 
1 The 


4 


cution Page $38 
— on putting in good bai] 
ibid, 


Surrender 424. 


Tender. 


The definition of the word 260 
Muſt be made before the writ ſued 
out | | ibid 
In pleading a tender in debt, the 
defendant mult pray judgment of 
the damages, but in aſump/it the 
damages are the principal, and he 

is to plead /emper paratus eſt, and 
pray judgment de wlterioribus 
damnis | 261 
Tender of goods, how to be Pos 
\ ibid. 

When to ſay, touts temps priſt ibid. 
Every requiſite in the plea muſt be 
ſhewn to have been complied 
with, elſe the plea is bad 167 
Tender of ſtock, how to be pleaded 


ibid. 
Wichin what time the plea ought to 
be pleaded ibid. 


After demurrer and amendment 
made of the declaration, may 
plead a tender 262 

The court will not permit the plea 
to be withdrawn, and plead non 
aſſumpſit ibid. 

Money ter.dered muſt be paid into 
court, and how done before plea 

ibid. 

Motion muſt be made to plead non 
afſumpfit to all the counts, and a 
tender ibid. 

Freſh demand and refuſal ibid. 

If plaintiff takes iſſue on the plea of 
tender, he muſt not take the mo- 
ney out of court, for thereby he 
is concluded 263 
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The like for not charging in exe- 


ö 


ö 


| 
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But he may proceed on the general 
iſſue for further damages, and 
enter an acquittal as to the ten- 
der Page 263 

Tender may be made by juſtices 
within a month after notice given 

of an action ibid. 

Be fore a juſtice is allowed to pay 
money into court, it muſt appear 
that he is ſued as a juſtice for 
ſome miſbehaviour in his office 

ibid. 

Defendant may, to an action of 
treſpaſs, plead a diſclaimer, and 
tender of amends ibid. 

Tender may be made under a dif- 
treſs for rent, if irregular ibid. 

Any money coined at the mint is a 
good tender x ibid, 

To an avowry for damage feaſant 
render muſt be pleaded to have 
been made before impounding 

264 

In a plea in bar of tender of rent in 
replevin, plaintiff may plead a 
tender and refuſal, without bring- 
ing the money into court 76id. 

But if diſtreſs is rightfully taken, 
plaintiff cannot plead tender of 
rent and coſts ibid, 

A tender of a bank note, not good 
unleſs the tenderer offer to get 
change for it ibid. 

If the money be not paid into court, 
plaintiff muſt ſign judgment ibid. 

Defendant cannot plead non aſſumpe - 
fit to all the counts, and a tender 
as to part ibid, 

But he may, as to all the promiſes, 
except as to à certain ſum, par- 
cel, Sc. and as to that ſum a 
tender ibid. 

Plea of tender ibid. 

Replication no tender ibid. 

If plaintiff goes for further dama- 
ges, the replication ibid. 


Terms. 


" 


Terms. 


Why ſo called Page 101 
Formed from the canonical con- 

{titutions of the church ibid, 
When ſettled 102 
Day in bank 103 
Of eſſoigus ibid. 
Michaelmas term and returns 104 
Hilary ibid. 
Eaſter ibid. 
Trinity ibid, 
Obſervations on the terms and ap- 

pearance days 105 
Obſervations on the return of _ 

IO 


Tefte of Writs. 


What writs muſt have f/t#cen days 
between the ee and return 106 
What writs are excepted . 107 
Capias muſt have fifteen days 7:4, 
Attachment of privilege, ditto 76:4, 


Tranſaory Actions. Vide Actions. 


Trial, Notice of 


In London and Middleſex, and de- 
fendant lives in forty miles of 
London, eight days notice 299 

In the country, ten days ibid. 

If defendant arreſted in town, and 
refided at Dunkirk, fourteen days 

| 1 

When ſourteen days is requiſite 
6 8 „ 

If no proceedings for four terms, a 
whole term's notice to be given 

| 300 

Unleſs delayed by injunction 1614. 

Notice of trial is neceſſary, though 
put off to a day certain by the 
court ibid. 

9 


. 


Muſt be given to the agent in town 
| Page 300 
Sunday, when reckoned a day ibid. 
It notice is given, and plaintiff does 
not proceed, he mult give a new 
notice ibid, 
May continue the notice until the 
next ſitting ibid, 
Where plaintiff concludes ad patri- 
am, defendant bound to accept 
nocice of trial on the back of the 
pleading ibid. 
Where the plaintiff concludes ad 
patriam, defendantobliged to ac- 
cept of notice of executing in- 
quiry, from the time notice of 
trial was given 301 
Notice of trial or inquiry given to 
defendant not good, if his attor- 
ney is known ; aliter, if he is not 
known ibid. 
Notice of trial in Middleſex ibid. 
The like for London ibid, 
ꝗ92w— Ai xes ibid, 

Short notice in town, aue days ibid. 
Countermand, two days in town 
4 ibid. 
Ia the country, /ix days ibid, 
Countermand of notice of trial 302 
May not be given to the country 
attorney ibid, 
Continuance of notice of trial ibid. 
Continuance of a void notice, may 
operate as new notice ibid. 
Cannot continue a ſecond time in 
the ſame term 302 
Explanation of that rule ibid. 
Notice of continuance 303 
Of putting off the trial, and for 
what cauſe ibid. 
Requires notice, and affidavit of the 
ſervice, and alſo of the abſence of 
the witneſs before motion ibid. 
To be made two days before the 
trial ibid, 
A third perſon if he knows of the 
ſale of the goods, may make af- 
fidavit ibid. 
But 


T 


But if the matter does not come 
to defendant's knowledge time 
enough to move two days be- 
fore, the court will grant the 


rule, if application is made as 


ſoon as he does know Page 303 
Only to be put off till the next 
term ; ibid. 
Affidavits taken before a conſul 


ſuffered to be read ibid, 
Notice of the motion 304 
Affidavit to put off the trial ibid. 


If it appears that the witneſs went 
out of town or abroad, or be- 
yond ſea, after notice, court will 
not put off the trial ibid. 

How to draw up rule, Sc. ibid. 

Colts for not proceeding to trial 

| Be 

Cannot have coſts and . 
as in the caſe of a nonſuit too, 
and the reaſon ibid, 

How to proceed if neceſſary ibid. 

Affidavit to move ibid. 

Affidavit of demand and refuſal for 
not going to trial, purſuant to the 
rule 306 

Attachment ibid, 


Trial at Bar. 


Cannot be moved for until iſſue 
joined 311 
What ought to be ſtated in the af- 
fidavit ibid, 
What in ejectment 12 
How to obtain rule for trial at bar 
| ibid. 
Though trial is appointed, yet 
plaintiff may countermand 317 
Rule relating to trials at bar ibid, 
Attorney for the plaintiff, ſhall be- 
fore eſſoign day of the term, give 
notice to the chief prothonotary 
or ſecondary, of the day it is ap- 
pointed ibid. 
And in caſe of negle&, ſuch cauſe 
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ſhall not be tried Page 313 
Copies of the iſſues to be tr:ed at 
bar, to be delivered to the judges 
before the time appointed for 
trials of ſuch cauſes 314 
The court will grant a new trial 
after trial at bar, upon proper 
cauſe | ibid, 


New Trial. 


Muſt be moved for, before or on 
the appearance day of the return 
of the ba. corp. jurat, uuleſs the 
foundation of the motion is ſome 
new. matter diſcovered ſince 341 

Though the ftrength of evidence 
was againſt the verdict, new trial 
refuſed ibid. 

The court will not grant a new 
trial, where there has been a 
verdict on the honeſt ide 342 

New trial granted after a nonſuit 

ibid. 

New trial not granted, because 
counſel thought it prudent not 
to call evidence which they had 
in their briefs ibid, 

Verdicts may be ſet aſide for ex- 
ceſſive damages, but not for 
ſmallneſs; and where the da- 
mages are no, unreaſonable, 
court will not grant a new trial 

ibid. 

Seldom granted but upon payment 

of coſis ibid. 

How to proceed to obtain a new 


trial 343 
How if the verdict ſet aſide 1514. 
Treſpaſs. 17 

Trover, 16 

V anditioni exponas, 388 


X x Yanire 


1 


Venire facias, Page 323 


Of the wenire facias and ha. corp. 
jurat 322 
The like where one pleads, and 
the other lets judgment go by 


default 324 
Wren to be teſted and return 325 
How if after term 326 
How if tor the aſſizes ibid. 


If the ſheriff is a party, the venire 
mult be awarded to the coroner 


297 
N. B. He returns the two writs. 
Continuance of the wenire 347 


Venue. 


The derivation of the word 224 
General rule of law reſpecting the 


venue ibid. 
Real actions to be laid in the proper 
county ibid. 
Perſonal actions not 225 


| When the action is founded on two 


things in different counties, how 
to be laid ibid, 


If an aſſault happened abroad, may 


lay venue in London ibid. 
Actions on penal ſtatutes muſt be 
laid in their proper county 226 
Conſtruction of the act ibid. 
So againſt officers or juſtices 761d. 
Nuitance, and debt for rent, againſt 
the aſſignee are local ibid. 


When plaintiff may lay venue where 


he pleaſes ibid. 


Cauſe of action ariſing in two 


counties, the venue ſhall not be 
laid in a third ibid. 


Of changing the venue in tranſitory | 


actions 227 
Court will not change the venue to 
any of the four northern circuits, 
previous to the ſpring circuit 
ibid. 
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In what caſes the venue cannot b 
changed Page 227 
If the cauſe of action arthng ia 
Males, and the venue in London, 
it may be changed into the next 
Eugliſb county 228 
Canuot be changed into a county 
palatine, but may be to Cheſter 
zbid, 
In what caſes it may be changed 
from a county at large, into a 
city and county ibid, 
If cauſe of action ariſes in Berwick 
the venue ſhould be in Northun. 
berland ibid, 
LVenue cannct be changed on an 
action on promiflory'note 767d, 
An attorney has no privilege o 
change the venue if in Middleſex, 
though he may keep it there, if 
plainti ff 229 
If a ſerjcant or attorney ſue by ca- 
pias, the venue may be changed 
ibid. 
If an attorney is plaintiff, venue 
cannot be changed ibid, 
Within what time venue may be 
changed ibid, 
Cannot move until appearance 
zbid. 
Venue may be = before plea 
ibid. 
May be changed if defendant come 
in by exigent ibid, 
Summons and order no bar 250 
Unlefs the order be to rejoin gratis, 
and tzking ſhort notice of trial 
ibid. 
[f plea be put in, the wenue may 
be changed on withdrawing the 
plea, and pleading de nowo 761d. 
May move to change the wenue the 


laſt day of term i bid. 
How to move to change the wenue 
ibid, 

Affidavit 235 


Upon plaintiff's undertaking to 
give ſome matter in iſſue ariſing 


ee 


K 


FARO 1 os 


in the county wherein the act on 
is laid, the rule to change the 
venue will be diſcharged 


Page 235 
How to change the venue in vaca- 
tion ibid 


Formerly it was required to give 
evidence in the county wherein 
the venue was retained, or be 
nonſuited ; but fince, the plain- 
tif is bound to give ſome evi- 
dence _ ibid, 


If after rule to change the venue, 


the plaintiff undertakes to bring 
it back, mult give evidence of 
ſome matter in that county 232 


Special Verdict. 


How to proceed on a ſpecial ver- 

dict 337 
Tbe like on a ſpecial caſe 338 
Counſ-l to ſubſc-ibe the point in 


queſtion ibid. 
Deeds to be found according to 
the ſubſtance ibid, 


Copies of ſpecial verdicts and demur- 
rers to be delivered to the judges 
one week before the day 76d. 


Two by plaintiff's attorney, and 


two by defendant's ibid, 
No argument till the books be de- 
livered 
Attorney on either ſide may deli- 
ver all the books, and ſhall be 
reimburſed or allowed it in 
colts | ibid, 


Court refuſes to hear counſel or ar- 


gument unleſs books are paid 
ibid, 


* 


Verdict. See Poſtea. 334 


View, 


where neceſſary Page 315 
Six of the jurors or more ſhall have 


a view ibid, 
The conſtruction of the act 1614. 
Rule for a view 316 
Affidavit 317 
In what aRions views are requi- 

ſite ibid, 
How to obtain a view 318 

Wales, 


No arreſt to be made in Wales, un- 
leſs the debt amounts to 20/. 

108 

If it's a Yeh iſſue, to be tried in 

the next Exgliſb county, how to 

award the venue | 297 


Warrant of Attorney. 


How to be taken of priſoners 364 
No attorney ſhall enter any judg- 
ment gotten from any defend- 
ant being under arreſt, unleſs 
given in the preſence of an at- 


torney for him ibid. 
Warrant of attorney ſhall be read 
ibid, 


If defendant an attorney himſelf, 
no attorney need be preſent 36g 
Preſence of attorney of K. B. ſut- 
ficient ibid. 
If a warrant of attorney be above 
a year old, and under ten years, 
a treaſury rule ſufficient to enter 
it up ibid, 
How if under twenty ibid. 
Leave given after a year, to enter 
judgment on affidavit of defend- 
ant's being alive in Jamaica four 
months before ibid, 
Plaintiff a lunatic, affidavit of the 
perſon who received the intereſt 
upon bord, ſufficient ibid, 
Motion to enter up judgment, the 


View may be granted in any action 


| Warrant 


7 APY 


warrant not expreſſing any term on interrogatories in term 
Page 365 Page 231 
Defendant died before judgmen: | How in vacation 332 
entered, but after the firſt day | How if the cauſe of action ariſes in 
of the term, heid good 366 India ibid, 
Warrant to enter judgment at the | After rule made, the witneſſes to 
ſuit of two, motion to enter, up | be taken to the judge's clerk for 
judgment at the ſuit of the ſur- | examination ibid. 
vivor granted ibid. | The form of interrogatories on be- 
Leave given ats an executor, the] half of the plaintiff ibid, 
words in the warrant extended | The like for defendant 333 
to heirs, executors, c. ibid. If the witneſs does not go after be- 
Leave given in Vichaelmas term, ing examined, and before the 
to enter on affidavit ſworn 18th | trial, ſhall not be read . ibid, 
September in Ireland ibid, | Affidavit to ground the motion 
: How to enter, if given to a feme | 334 
ſole, who afterwards. marries 
| ibid. . 
In term how to apply to enter it | ritt. 
5 up 291d, 
Affidavit 367 . 
In vacation ibid. Obſervations on the feturns of writs 
Warrants of attorney 368 | 106 
Warrant or memorandum, &c. Non, juridical days ibid, 
ibid. 11th Nowenber-is not any return 
Declaration and judgment of »// ihid. 
dicit on warrant ibid. | What writs are to be returnable on 
Judgment by nou ſum informatus | a day certain ibid, 


369 | All writs iſſued out by original, to 
Afidavit to enter judgment, upon | have fifteen days between the ze/te 


bond and warrant of attorney | and return ibid, 
370 So attachments of privilege 1614. 
Judgment thereon | 371 | Writs of ven. fac. ha. corp, jurat. 


f fa. or ca. ſa. need not have 
fifteen days (except a ca, ſa. to 
Witneſſes, | ground an exigent, or make bail 
liable) 107 


How to apply to examine witneſſes | 
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FINIS. 


